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PREFACE. 


The  object  of  this  book  is,  first,  to  furnish  magistrates,  sher- 
iffs and  constables  a  full  and  complete  guide  in  criminal  cases, 
and,  secondly,  to  furnish  to  the  members  of  the  profession 
and  to  the  courts  a  concise  statenaent  of  the  law  now  in  force 
relating  to  crimes  and  to  the  proce'dure  for  their  punishment. 

The  new  constitution  a^id,  the  statutes  recently  revised  ren- 
der a  large  portion  of  mslny  =of  the  books  already  written  on 
criminal  law  inoperative  and  useless.  This  useless  matter  is 
so  mixed  up  with  the  useful  in  these  books  as  to  make  it  bur- 
densome and  difficult  to  select  that  which  is  in  force  from  that 
which  has  been  repealed ;  besides,  it  makes  the  books  too  large 
or  too  numerous  for  convenience.  In  this  book  I  have  en- 
deavored to  select  and  separate  all  the  rules  of  the  common 
law  now  in  force  from  those  which  have  become  inoperative, 
and  to  engraft  the  constitution  and  statutes  upon  them  so  as 
to  form  of  the  whole  one  uniform  and  consistent  system  of 
criminal  jurisprudence,  at  the  same  time  omitting  all  of  the 
superfluous  and  inoperative  portions  of  the  criminal  law.  INo 
pains  have  been  spared  to  make  the  work  plain,  clear  and  in- 
telligible, and  at  the  same  time  to  compress  it  within  such  a 
compass  as  to  have  it  contain  in  one  volume  all  that  is  really 
useful  and  necessary,  usually  found  in  several  volumes.  The 
law  is  stated  in  the  text  as  it  is  believed  to  be  in  the  state  of 
Illinois  with  a  reference  to  the  English  and  American  de- 
cisions on  which  it  is  based,  and  where  the  authorities  are 
conflicting,  or  the  rule  is  different  in  England  or  in  any  of 
the  other  states,  the  word  "dontra"  is  added  and  the  authori- 
ties so  holding  cited,  so  that  the  rule  elsewhere  may  be  readily 
ascertained  by  examining  these  authorities. 


IV  PEEFACE. 

This  work  is  intended  to  comprise  the  whole  of  the 
criminal  law  in  indictable  cases  from  the  commission  of  the 
offense  to  the  arrest,  examination,  trial,  conv^iction  and  sen- 
tence of  the  offender  and  to  the  reversal  or  affirmance  of  the 
judgment  on  error,  with  the  necessary  forms  for  each  case. 
To  most  of  these  forms  are  added  foot-notes  on  their  compo- 
nent parts,  showing  just  what  words  may  be  omitted  and  what 
are  essential. 

In  preparing  the  whole  work  I  have  used  my  best  endeavor 
to  make  it  a  good  one — with  what  success,  is  for  others  to 
judge.     If  it  shall  be  really  useful  I  shall  be  satisfied. 

lEA  M.  MOOEE. 
QniNor,  III.,  January,  1876. 
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16.  Continued — Effect  of  a  Verdict  of  Guilty  of  a  Lesser  Offense  or  upon 

one  of  Several  Counts. 

17.  What  Statutory  Offenses  Indictable. 

§  1.  Offenses  Classified  —  Treason  —  Felony  Defined.  —  "A  crim- 
ina]  offense  consists  in  the  violation  of  a  public  law,  in  the 
commission  of  which  there  shall  be  a  union  or  joint  operation 
of  act  and  intention,  or  criminal  negligence."*  Crimes  at 
common  law  are  divided  into  three  classes:  treasons,  felonies 

'E.  S.,394,  §280. 
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and  misdemeanors.'  At  common  law  a  felony  comprised 
every  species  of  crime  which  occasioned  the  forfeiture  of  eith- 
er lands  or  goods  or  both.^  The  chief,  if  not  the  only,  fel- 
onies at  common  law  were  nmrder,  manslaughter,"  arson,* 
burglary,^  robbery,"  rape,'  sodomy,'  mayhem,"  and  larceny.'" 
Treason  at  common  law  was  a  felony  and  something  more, 
making  it  a  higher  crime."  In  this  state  a  felony  is  defined 
by  statute  to  be  "  an  offense  punishable  with  death  or  im- 
prisonment in  the  penitentiary."^^ 

§  2.  Misdemeanors  Defined.  —  Misdemeanors  comprise  all  of- 
fenses lower  than  felonies  which  may  be  the  subject  of  an  in- 
dictment. They  are  of  two  classes,  such  as  are  inala  in  se  or 
punishable  at  common  'law,  and  such  as  are  mala  prohibita 
or  penal  by  statute.  "Whatever,  under  the  first  class,  mis- 
chievously affects  the  person  or  property  of  another,  or  openly 
outrages  decency,  or  disturbs  public  order,  or  is  injurious  to 
the  public,  or  is  a  breach  of  official  duty,  when  done  corruptly 
is  the  subject  of  indictment.^'  "  When  the  performance  of  an 
act  is  prohibited  by  any  statute,  and  no  penalty  for  the  viola- 
tion of  such  statute  is  imposed,  the  doing  of  such  act  is  amis- 
demeanor,  and  may  be  punished  by  fine  not  exceeding  one 
hundred  dollars,  or  imprisonment  in  the  county  jail  not  exceed- 
ing six  months,  or  both,  in  the  discretion  of  the  court."" 

§  3.  Infamous   Crimes.  —  "  Every   person   convicted    of  the 

'  1  "Whart.  Cr.  L.,  §  1. 

"  Adams  ».  Barrett,  5  Ga.,  404;  4  Black.  Com.,  94,  95. 

»1  Whart.Cr.  L.,  §3. 

*  3  Chitty  Cr.  L.,  1130;  Sampson  ».  Com.,  5  Watts  &  S.,  385. 

'  Rose.  Cr.  Ev.,  338. 

°  3  Bish.  Cr.  L.,  §  130. 

'  1  Hale  P.  C,  637;  8  Inst.,  60;  1  East  P.  C,  434;  Hears  v.  Com.,  2  Grant 
Pa.,  385. 

'  4  Black.  Com.,  315 ;  1  Hawk  P.  C,  4 ;  1  Whart.  Cr.  L.,  §  3. 

'  1  Whart.  Cr.  L.,  g 3,  11,  71  tolI75 ;  contra,  Com.  v.  Newell, 7  Mass.,  348; 
Adams  «.  Barrett,  5  Ga.,  403 ;  3  Bish.  Cr.  L.,  g  108. 

'°  People  V.  Adler,  3  Park.  Cr.  R.,  354;  Ward  «.  People.  3  Hill,  898. 

"  1  Bish.  Cr.L.,  §613. 

»  R.  S.,  394,  §  377. 

"  Id.,  §378;  Walsh  «.  People,  65  Ills.,  58. 

»R.  S.,  394,  §378. 
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crime  of  murder,  rape,  kidnapping,  willful  and  corrupt  per- 
jury or  subornation  of  perjury,  arson,  burglary,  robbery,  sod- 
omy, or  other  crime  against  nature,  incest,  larceny,  forgery, 
counterfeiting,  or  bigamy,  shall  be  deemed  infamous,  and 
shall  forever  thereafter  be  rendered  incapable  of  holding  any 
office  of  honor,  trust  or  profit,  of  voting  at  any  election,  or 
serving  as  a  juror,  unless  he  is  agaiii  restored  to  such  rights 
by  the  terms  of  a  pardon  for  the  offense,  or  otherwise  accord- 
ing to  law.'" 

§  4.  Wlien  an  Infant  may  Commit  a  Crime.  —  "An  infant  un- 
der the  age  of  ten  years  cannot  be  found  guilty  of  any  crime 
or  misdemeanor."^  Between  the  ages  of  ten  and  fourteen  he 
is  presumed  to  be  incapable  of  committing  any  crime  what- 
ever;' but  this  presumption  may  be  rebutted  by  evidence  of 
circumstances  showing  clearly  that  the  infant  was  at  the  time 
of  committing  the  offense  capable  of  knowing  the  distinction 
between  good  and  evil.^  Malice  supplies  age,  but  the  evi- 
dence of  that  malice  which  is  to  supply  age  ought  to  be  strong 
and  clear  beyond  all  reasonable  doubt.'  At  and  above  the 
age  of  fourteen,  an  infant  is  presumed,  in  point  of  understand- 
ing, capable  of  committing  any  crime  until  the  contrary  be 
proved.*  To  these  rules  there  are  some  exceptions,  for  an  in- 
fant is  not  liable  criminally  for  mere  non-feasance,  such  as  (if 
under  the  age  of  eighteen)  not  apprehending  persons  commit- 
ting felonies,  or  the  like.'  It  has  been  held  that  an  infant  under 
the  age  of  fourteen  years  is  physically  incapable  of  committing 
the  crime  of  rape.*  Under  our  statute  he  cannot  commit  such 

'R.  S.,  394,  §379. 

'  Id.,  §  383. 

'  State  V.  Goin,  9  Humph.,  175 ;  Rex  o.  Owen,  4  Car.  &  P.,  336 ;  3  Greenl. 
Ev.,  §  4;  1  Arch.  C.  P.  &  PI.,  8;  1  Bish.  Cr.  L.,  368. 

*  Id.;  R.  S.,  394,  §383;  State  v.  Gould,  5  Halst.,  163;  State  v.  Aaron,  1 
Southard,  331 ;  People  v.  Garrett,  5  City  Hall  Rec,  137. 

'  4  Black.  Com.,  34 ;  Rex  v.  Owen,  4  Car.  &  P.,  336 ;  State  v.  Bostick,  4  Hai- 
ring, Del.,  563 ;  3  Chitty  Cr.  L.,  734. 

'  3  Greenl.  Ev.,  §  4;  1  Hale,  35 ;  State  v.  Handy,  4  Harring.  Del.,  566. 

'  1  Arch.  C.  P.  &  PI.,  8 ;  R.  S.,  400,  §  341. 

«  Rex  «.  Eldersham,  3.  Cai-.  &  P.,  396;  Reg  v.  Jordon,  9  Car.  &  P.,  118; 
People  B.  Randolph,  3  Parker,  313;  Rex  v.  Groombridge,  7  Car.  &  P.,  583; 
Reg.  0.  Phillips,  8  Id.,  736 ;  State  u.  Handy,  4  Harring.  Del.,  566 ;  State  v. 
Sam,  Winston,  300. 
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crime  on  a  female  child  under  the  age  of  ten  years.*  But  in 
other  states  it  has  been  held  that  the  presumption  of  the  inca- 
pacity of  an  infant  to  commit  the  crime  of  rape  may  be  over- 
come by  evidence  showing  that  he  has  arrived  at  the  age  of 
puberty.^ 

§5.  Insanity  —  Idiocy.  —  The  want  of  a  sufficient  mental 
capacity  to  form  a  criminal  intent,  arising  from  insanity'  or 
idiocy/  renders  a  person  incapable  of  committing  a  crime. 
Sanity  is  an  ingredient  in  a  crime  as  essential  as  the  overt 
act,^  though  it  is  not  necessary  for  the  prosecution  to  allege 
or  i^rove  it  in  the  first  instance,  for  the  reason  that  sanity  is 
always  presumed ;°  but  when  evidence  of  insanity  has  been 
introduced  by  the  accused  and  a  reasonable  doubt  of  his  san- 
ity is  thereby  created,  the  accused  cannot  be  convicted  of  the 
crime  charged.''  It  is  not  necessary  that  such  evidence  should 
be  established  by  a  preponderance  of  evidence.*  The  insan- 
ity, to  be  a  defense,  must  be  such  as  to  deprive  the  party 
charged  with  crime  of  the  use  of  reason  in  regard  to  the  act 
done.  He  may  be  sufficiently  sane  to  distinguish  between 
right  and  wrong  as  to  other  matters,  or  he  may  be  deranged  on 
other  subjects  and  be  responsible  for  his  acts;  yet  if  he  is 
capable  of  distinguishing  between  right  and  wrong  in  the 
particular  act  done  by  him,  he  is  justly  liable  to  be  punished 
as  a  criminal.'  Our  court  has  said  "that  a  safe  and  reasonable 
test  in  all  cases  would  be  that  whenever  it  should  appear  from 
the  evidence  that  at  the  time  of  doing  the  act  charged  the 

'R.  8,388,  §237. 

'  Williams  D.  State,  14  Ohio,  222;  Omera  v.  State,  17  Ohio,  515;  Moore  d. 
State,  17  Ohio,  521 ;  Id.,  174;  Com.'c.  Green,  2  Pick.,  380. 

=  R.  S.,  894,  §  284. 

*Id.,  895,  §286. 

'  Chase  v.  People,  40  Ilia.,  858;  Hopps  v.  People,  31  Ills.,  385. 

•  Fisher  v.  People,  23  Ills.,  288 ;  Lilley  v.  Waggoner,  27  Ills.,  395. 

'  Chase  e.  People,  40111s.,  358;  Hopps  «.  People,  31  Ills.,  885;  Peoples. 
McCann,  16  N.  Y.,  58;  contra,  Com. ».  Rogers,  7  Met.,  500;  Com.  v.  Eddy,  9 
Law  R.  (N.  S.},  611 ;  Tweedy  v  State,  5  Iowa,  433. 

•Hopps  V.  People,  31  Ills.,  385;  Chase  ®.  People,  40  Ills.,  358;  contra, 
Fisher  v.  People,  23  Ills.,  283 ;  State  v.  Felter,  33  Iowa,  50. 

'  Freeman  c.  People,  4  Denio,  29 ;  Fonts  v.  State,  4  Greene  Iowa,  500. 
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prisoner  was  not  of  sound  mind,  but  affected  with  insanity, 
and  such  affection  was  the  efficient  cause  of  the  act,  and  that 
he  would  not  have  done  the  act  but  for  that  affection,  he 
ought  to  be  acquitted.  But  this  unsoundness  of  mind  or  af- 
fection of  insanity  must  be  of  such  a  degree  as  to  create  an 
incontrollable  impulse  to  do  the  act  charged,  by  overriding 
the  judgment  and  obliterating  the  sense  of  right  and  wrong 
as  to  the  particular  act  done,  and  depriving  the  accused  of 
the  power  of  choosing  between  them.  If  it  is  shown  that  the 
act  was  in  consequence  of  an  insane  delusion,  and  caused  by 
it  and  nothing  else,  justice  and  humanity  alike  demand  an 
acquittal."^ 

§  6.  Counseling  Infant,  Idiot  or  Lunatic,  to  Commit  Crime.  — 
"  Any  person  counseling  and  advising  or  encouraging  an  in- 
fant under  the  age  of  ten  years,  lunatic  or  idiot,  to  commit 
any  offense,  shall  be  prosecuted  for  such  offense  when  com- 
mitted as  principal,  and  if  found  guilty  shall  suffer  the  same 
punishment  that  would  have  been  inflicted  on  such  person 
counseling,  advising  or  encouraging  as  aforesaid  had  he  com- 
mitted the  offense  directly,  without  the  intervention  of  such 
infant,  lunatic  or  idiot.  "^ 

§  7.  Drunkenness  is  not  an  excuse  for  any  crime  or  misde- 
meanor,' yet  there  are  authorities  holding  that  where  a  par- 
ticular intent  must  be  joined  with  the  act  in  order  to  com- 
plete the  offense,  if,  without  the  intent,  one  by  drink  makes 
himself  incapable  of  entertaining  the  intent,  and  so  does  the 
act,  but  neither  then  nor  afterwards  yields  it  the  sanction  of 
his  will,  he  does  not  commit  the  particular  crime  or  misde- 
meanor, one  ingredient  of  which  is  wanting,  whatever  other 
criminal  responsibility  he  may  incur.''     Our  Supreme  Court, 

'  Hopps  ».  People,  31  Ills.,  391-2. 

'  R.  S.,  395,  §  287. 

'  R.  S.,  395,  §  291 ;  State  ».  Cross,  27  Mo.,  332;  Kenny  v.  People,  31  N.  Y., 
830 ;  24  Wis.,  452. 

'  State  V.  Schingen,  20  Wis.,  79 ;  People  v.  Eastwood,  14  N.  V.,  565 ;  Com. 
c. Jones,  1  Leigh,  612;  Haile  v.  State,  11  Humph.,  154;  Swan  v.  State,  4 
Humph.,  136;  Pigman  v.  State,  14  Ohio,  555;  U.  S.  j).  Rondenbush,  1 
Bald.,  514;  Mooney  v.  State,  33  Ala.,  419;  State  v.  Garvey,  11  Mln.,  154; 
Mclntyre  «.  People,  38  Ills.,  530. 
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however,  liave  adopted  the  rule  that  when  witliout  intoxica- 
tion the  law  would  impute  to  the  act  a  criminal  intent,  as  in 
the  case  of  a  wanton  killing  without  provocation,  drunken- 
ness is  not  available  to  disprove  such  intent."^  Evidence  of 
intoxication  is  always  admissible  in  a  criminal  prosecution  as 
tending  to  show  whether  and  how  far  the  act  was  done  in  the 
heat  of  passion  and  in  general  explanation  of  tlie  defendant's 
declarations  and  conduct,^  but  the  fact  of  voluntary  intoxica- 
tion will  supply  the  place  of  malice  aforethought,  and  will 
not  reduce  an  act  which  in  a  sober  man  would  be  murder  to 
the  grade  of  manslaughter.^  The  loss  of  one's  reason,  if  not 
caused  by  the  immediate  use  of  intoxicating  drinks,  but  by  a 
fixed  disease,  though  such  disease  is  brought  on  by  his  own 
intemperance  or  other  vices,  renders  him  incapable  of  the 
commission  of  crime.*  Such  insanity  produced  by  the  delir- 
ium tremens  or  other  fixed  disease  affects  the  responsibility 
in  the  same  manner  as  insanity  produced  by  any  other  cause.* 
If  a  party  is  made  drunk  by  fraud,  contrivance,  force,  strata- 
gem" or  the  unskillfulness  of  his  physician,'  he  is  not  respon- 
sible. 

§  8.  Married  Woman  Acting-  under  Coercion  of  Husband.  —  At 
common  law  if  the  husband  was  present  at  the  time  his  wife 
committed   any    criminal  offense   (except  possibly    treason, 

'  Rafferty  ».  People,  5  Chicago  L.  N.,  100,  66  Ills.,  118 ;  Ohiran  v.  State,  14 
Ind.,  420;  People  o.  Rogers,  18  N.  Y.,  9. 

'Raflfertyi).  People,  5  Chicago  L.  K,  100  ;  People  v.  Eastwood,  14  N.  Y., 
562 ;  People  v.  Rogers,  18  N.  Y.,  9 ;  1  Bish.  Or.  L.,  §§  406-416. 

=  Mclntyre  «.  People,  38  Ills.,  514;  State  v.  Harlow,  21  Mo.,  446;  Schaller 
V.  State,  14  Mo.,  502;  People  v.  Robinson,  2  Park.  0.  R.,  235;  People  •«. 
Hammill,  2  Park.  Cr.  R.,  223 ;  People  v.  Garbutt,  17  Mich.,  9 ;  Com.  v.  Hawk, 
8  Gray,  463;  Nichols  v.  State,  8  Ohio  S.,  435. 

■■  U.  S.  u.  Drew,  5  Mason,  28;  U.  S.  «.  Clark,  2  C  ranch  C.  C.  R.,  158; 
Bailey  «.  State,  22  Ind.,  422;  Lanegrana.  People,  50  Barb.,  266. 

'  Maconuebrey  v.  State,  5  Ohio  8.,  77 ;  State  v.  Sewell,  3  Jones  L.  R.,  245 ; 
Carter  v.  State,  12  Texas,  500. 

«  R.  S.,  395,  §  291. 

'  Pearson's  case,  2  Lewin,  144;  1  Hale  P.  C,  32;  People  ».  Robertson,  3 
Park.  C.  R.,  235;  Choice  v.  State,  81  Ga.,  424;  1  Bish.  Cr.  L.,  405. 
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murder,  robbery,*  and  keeping  brothels,^  &c.),  the  law  pre- 
sumed that  the  wife  acted  under  the  coercion  of  the  husband, 
and  excused  her  and  punished  the  husband  only,'  although 
such  presumption  could  be  rebutted  by  evidence'*  and  the 
wife  punished.^  But  this  rule  seems  to  be  somewhat  modi- 
fied by  our  statute,  which  provides  that  "a  married  woman 
acting  under  threats,  command  or  coercion  of  her  husband, 
shall  not  be  found  guilty  of  any  crime  or  misdemeanor  not 
punishable  with  death:  Provided,  it  appears,  from  all  the 
facts  and  circumstances  of  the  case,  that  violent  tlireats,  com- 
mand or  coercion  were  used;  and  in  such  case  the  husband 
shall  be  prosecuted  as  principal,  and  receive  the  punishment 
which  would  othei-wise  have  been  inflicted  on  the  wife  if  she 
had  been  found  guilty."^ 

§  9.  Committing  Crime  under  Compulsion.  —  "A  person  com- 
mitting a  crime  or  misdemeanor  not  punishable  with  death, 
under  threats  or  menaces  which  sufficiently  show  that  his  life 
or  member  was  in  danger,  or  that  he  had  reasonable  cause  to 
believe,  and  did  believe,  that  his  life  or  member  was  in  dan- 
ger, shall  not  be  found  guilty;  and  such  threats  and  menaces 
being  proved  and  established,  the  person  compelling  by  such 
threats  or  menaces  the  commission  of  the  offense,  shall  be 
considered  as  principal,  and  suffer  the  same  punishment  as 
if  he  had  perpetrated  the  offense.'" 

§10.  The  Criminal  Intent.  —  In  order  to  constitute  a  crime, 
there  must  be  "a  union  or  joint  operation  of  act  and  intention 
or  a  criminal  negligence."^    Acts  committed  by  misfortune 

■  Com.  V.  Neal,  10  Mass.,  153 ;  Rex  ».  Knight,  1  Car.  &  P.,  116. 

'  State  ■».  Beutz,  11  Mo.,  27;  Rex  v.  Dixon,  10  Mod.,  335;  Rex  d.  Will- 
iams, 10  Mod.,  63. 

=  Davis  e.  State,  15  Ohio,  72 ;  Rex  «.  Price,  8  Car.  &  P.,  19 ;  State  v.  Nel- 
son, 20  Me.,  329. 

'  Rex.  ■».  Cruse,  2  iloody  R.,  53;  Uhl  d.  Com.,  6  Grat.,  706;  1  Bish.  Cr. 
L.,  g  363. 

"  1  Hale  P.  C,  516 ;  1  Ai-ch.  C.  P.  &  PL,  47  ;  Barh.  Cr.  L.,  276 ;  1  Whai-t.  Cr. 
L.,  §S  73,  78,  81. 

«  R.  S.,  395,  §  288 ;  Miller  ii.  State,  35  Wis.,  384. 

'  Id.,  §  289. 

•  R.  S.,  394,  §  380. 
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or  accident  cannot "  be  deemed  criminal  where  it  satisfactor- 
ily appears  that  there  was  no  evil  design  or  intention  or  cul- 
pable negligence.""  The  "intention  is  manifested  by  circum- 
stances connected  with  the  perpetration  of  the  offense,  and 
the  sound  mind  and  discretion  of  the  person  accused."^ 
Every  person  is  presumed  to  be  innocent  until  he  is  proved 
to  be  guilty;'  yet  it  is  a  rule  equally  sound  that  every  sane 
person  is  presumed  to  contemplate  the  ordinary  and  natural 
consequences  of  his  own  acts.^  Therefore  when  one  man  is 
found  to  have  killed  another,  the  presumption  is  that  the 
slayer  intended  to  kill  the  deceased^  unless  the  circumstances 
connected  with  the  homicide  show  that  such  was  not  the  in- 
tention.^ The  use  of  a  deadly  weapon  in  making  an  assault 
will  be  presumed  to  be  with  a  felonious  and  malicious  in- 
tent;' yet  that  presumption  is  not  conclusive  and  the  intent 
way  be  shown  to  be  innocent.' 

§  11.  Effect  of  a  Mistake  or  Ignorance  of  the  Jjaw.  —  If  a  crim- 
inal act  is  done  through  a  mistake  or  ignorance  of  the  law,  it 
is  nevertheless  punishable  as  a  crime,'  for  every  man  is  bound 
to  know  the  law  of  the  country  in  which  he  dwells'"  or  in 
which,  if  residing  abroad,  he  transacts  business,"  even  if  the 
law  consists  of  a  statute  so  recently  passed  that  it  is  impossi- 
ble for  him  to  have  any  knowledge  of  its  existence.^^    To  this 

>  R.  S.,  394,  §  390. 

'  Id.,  §  281. 

'  "West  V.  State,  1  Wis.,  209;  Pilkington  v.  State,  19  exas,  ^4;  Home  s. 
State,  1  Kansas,  42 ;  People  v.  Dixon,  4  Park.  C.  R.,  651 ;  Tweedy  i)  State,  5 
Iowa,  433. 

*  York  1).  Com.,  9  Met.,  103 ;  Com.,  v.  Drew,  4  Mass.,  391 ;  People  v.  Her- 
rick,  13  Wen.,  87. 

'  State  11.  Turner,  Wriglit,  20;  1  Wliait.  Cr.  L.,  712. 

'  3  Greenl.,  §  14. 

'  1  Wliart.  Cr.  L.,  §  713. 

'  Armstrong  v.  People,  38  Ills.,  513. 

•  3  Greenl.  Ev.,  §  20 ;  Wiuehart  v.  State,  6  Porter,  30. 

"  Lyon  V.  Riclimoud,  2  John.  Cli.,  51,  60;  Bilbie  v.  Lumley,  2  East,  469; 
1  Bish.  Cr.  L.,  §§  394,  300;  1  Arch.  C.  P.  &  PI.,  55;  1  Wliart.  Cr.  L.,  §83; 
Stover  0.  Mitcliell,  45  Ills.,  313. 

"  Cambisco  -o.  Maffett,  2  Wash.  C.  C,  98 ;  Rex  v.  Esop,  7  Car.  &  P.,  456. 

"  The  Ann,  1  Gallis,  63;  Branch  Bank  of  Mobile  v.  Murphy,  8  Ala.,  119; 
Heard  i>.  Heard,  8  Ga.,  380. 
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rule  there  are  some  real  or  apparent  exceptions.  Thus  where 
the  accused,  knowing  all  the  facts,  through  a  misapprehen- 
sion of  the  law  honestly  believes  property  to  be  his  and  takes 
it,  he  is  not  guilty  of  larceny,  for  one  element  of  such 
crime,  that  is,  a  felonious  intent,  is  wanting.'  So  under  the 
former  United  States  bankrupt  act  it  was  held  that  if  a  bank- 
rupt submits  the  facts  concerning  his  property  fairly  and 
honestly  to  his  counsel,  and  thereupon  receives  advice  in 
pursuance  of  which  he  withholds  from  his  schedule  certain 
items  which  truly,  as  a  matter  of  law,  ought  to  be  put  upon 
it,  he  still  in  swearing  to  the  schedule  does  not  commit  the 
crime  of  perjury.^  Likewise  in  proceedings  against  magis- 
trates and  other  quasi  judicial  and  sometimes  ministerial  of- 
ficers, for  acting  corruptly  in  their  office,  their  misapprehen- 
sion of  the  law  may  be  set  up  in  answer  to  the  charge  of  cor- 
ruption;' unless,  perhaps,  the  mistake  were  induced  by  gross 
carelessness  or  ignorance  partaking  of  the  criminal  quality.'' 
A  foreigner  cannot  be  excused  on  the  ground  that  he  does  not 
know  the  law;'  but  ignorance  of  the  laws  of  a  foreign  coun- 
try is  ignorance  of  fact,  and  persons  are  not  required  to  know 
facts.^ 

§  12.  Effect  of  a  Mistake  or  Ignorance  of  the  Tacts.  —  Ignorance 
or  mistake  of  facts  is  in  all  cases  of  a  supposed  oiFense  an  ex- 
cuse;' as  if  a  man,  intending  to  kill  a  thief  in  his  own  house, 
by  mistake  kills  one  of  his  own  family,  he  is  guilty  of  no 

'  Rex  ».  Hall,  3  Car.  &  P.,  409 ;  Reg.  v.  Reed,  Car.  &  M.,  306 ;  Com.  v. 
Doane,  1  Cush.,  5 ;  State  «.  Homes,  17  Mo.,  379.  A  mere  pretense  of  a 
claim,  set  up  by  one  who  does  not  himself  believe  it  to  be  valid,  does  not 
prevent  the  act  of  taking  from  being  larceny.    State  v.  Bond,  8  Iowa,  540. 

^  U.  S.  V.  Conner,  3  McLean,  .573  ;  Reg.  v.  Laugford,  Car.  &  M.,  603,  605 ; 
Goforth  V.  State,  8  Humph.,  37 ;  Dye  b.  Com.,  7  Grat,  662. 

=  Eex  V.  Jackson,  1  T.  R.,  653;  Com.  «,  Shedd,  1  Mass.,  337.  People  v. 
Calhoun,  8  Wen.,  420. 

'  Ili'X  V.  Stukey,  13  Mod.,  493:  1  Bish.  Cr.  L.,  §§298,  399. 

'  Rjx  ».  Esop,  7  Car.  &  P.,  456 ;  Cambisco  «.  Maflett,  3  Wash.  C.  C,  98. 

•  Haven  v.  Foster,  9  Pick.,  113;  1  Siory  Eq.  Jur.,  §  140. 

'  Broom  Leg.  Max.,  190 ;  4  Black.Com.,  27 ;  3  Gi-eenl.  Ev.,  §21 ;  Com.'B.  Drew, 
19  Pick.,  179,  184;  Meyers  v.  State,  1  Conn.,  503;  Rex  ®.  AUday,  8  Car.&P, 
136;  U.  S.  V.  Pearce,  2  McLean,  14. 
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crime ;^  or  where,  nnder  an  erroneous  impression  that  the 
act  is  necessary  in  self-defense,  he  kills  the  supposed  aggres- 
sor, in  which  the  case  is  manslaughter  or  excusable  homi- 
cide, as  the  case  may  be.^  So  a  taking  of  another's  property 
by  a  person  mistaking  it  for  his  own  is  neither  legally  nor 
morally  a  crime.^  The  wrongful  intent  being  the  essence  of 
every  crime,"*  the  doctrine  necessarily  follows  that  whenever  a 
man  is  misled,  without  his  own  fault  or  carelessness,''  con- 
cerning facts,  and  while  so  misled  acts  as  he  would  be  justi- 
fied in  doing  were  the  facts  what  he  believes  them  to  be,  he 
is  legally  innocent.^  This  rule  proceeds  upon  the  supposition 
that  the  original  intention  was  lawful;  for  if  an  unforeseen 
consequence  ensue  from  an  act  which  was  in  itself  unlawful, 
and  its  original  nature  wrong  or  mischievous,  the  actor  is 
criminally  responsible  for  whatever  consequences  may  ensueJ 
Thus  it  has  been  held  that  where  an  aggressor  assaults  a 
peace  officer  in  ignorance  of  his  official  rank  he  is  responsible 
for  the  graver  offense.*  It  is  no  defense  to  an  indictment  for 
a  crime  that  it  was  the  custom  of  the  country  to  do  the  act 
that  constituted  the  crime.' 

§  13.  A  Party  must  be  Punished  According  to  the  Law  in  Force 
at  the  Time  the  Offense  was  Committed,  for  a  statute  does  not 
and  can  not  operate  upon  offenses  committed  prior  to  its  pas- 
sage.^"    And  where  an  original  act  provides  for  a  punishment 

'  1  Hale  P.  C,  507;  1  Whart.  Cr.  L.,  §  83;  Rex  ®.  Lcvett,  Cro.  Car,  538; 
Regipa  v.  Riley,  17  Jur,  189. 

=  2  Hale,  507;  1  Whart.  Cr.  L.,  §83;  Campbell  v.  People,  16  Ills,  17; 
Coughlin,  18  Ills,  366;  Scliiner  v.  People,  23  Ills.,  17;  MaHer  v.  People,  24 
Ills.,  241 ;  Reins  v.  People,  34  Ills.,  256. 

=  Rex  «.  Levett,  Cro.  Car.,  538;  1  Arch.  C.  P.  &  PI.,  55,  n.  1. 

*  State  V.  Berkshire,  3  Ind.,  207;  3  Greenl  Ev.,  §  13;  R.  S,  394;  §  280. 

"  Sturges  V.  3Iaitlancl,  Anthon,  153 ;  Com.  v.  Rodes,  6  B.  Mom-  171  •  K 
S,  394,  §280;Id,  3y5,  §290. 

=  1  Bish.  Cr.  L,  §303;  Yates  v.  People,  33  N.  Y.,  509;  Fairbach  v.  State," 
24  Ind.,  77 ;  Rineman  v.  State,  24  Ind.,  80. 

'  1  Whart.  Cr.  L,  §  83;  4  Black.  Com.,  27. 

'  U.  S.  ■o.Liddle,  2  Wash.  C.  C,  205;  U.  S.  v.  Ortega,  4  Wash.  C.  C,  531; 
U.  S.  1).  Benner,  Baldwin,  234. 

"  Bankers  v.  State,  4  Ind.,  114. 

"  Musick  ».  People,  40  Ills.,  268 ;  Haney  v.  State,  5  Wis.,  529. 
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for  a  violation  of  its  provisions  by  indictment,  such  punish- 
ment cannot  be  inflicted  for  tbe  violation  of  any  of  the  pro- 
visions of  an  amendment  to  such  act  unless  the  amendment 
itself  authorizes  such  punishment."^  The  constitution  of  this 
state^  and  of  the  United  States^  prohibits  the  passing  of  an  ex- 
post-facto  law.  An  ex-post-facto  law  has  been  said  to  be:  1. 
Every  law  that  makes  an  action  done  before  the  passing  of 
the  law,  andwhich  was  innocent  when  done,  criminal;  and 
punishes  such  action.  2.  Every  law  that  aggravates  a  crime 
and  makes  it  greater  than  it  was  when  committed.  3.  Every 
law  that  changes  the  punishment  and  inflicts  a  greater  pun- 
ishment than  the  law  annexed  to  the  crime  when  committed. 
4.  Every  law  that  alters  the  legal  rules  of  evidence  and  re- 
ceives less  or  different  testimony  than  the  law  required  at  the 
time  of  the  commission  of  the  ofl'ense  in  order  to  convict  the 
offender.*  It  has  been  held  the  punishment  of  an  offense  may 
be  lessened  after  its  commission.^ 

§  14.  Former  Jeopardy.  —  A  person  cannot  be  twice  put  in 
jeopardy  for  the  same  offense,"  whether  a  misdemeanor  or  a 
felony.'  The  jeopardy  commences  when  the  accused  has 
plead  to  a  valid  indictment*  on  which  he.  could  be  convicted 
for  the  same  offense'  before  a  court  having  jurisdiction  of  the 
oflTense,'"  and  a  jury  is  impaneled  and  sworn  to  try  the  cause." 

1  Zorger  v.  People,  33  Ills.,  193. 

'  R.  S.,  60,  Con.,  Art.  II.,  §  14. 

^  R.  S.,  13,  13,  Con.,  Art.  I.,  §  9,  10. 

*  Calder  b.  Bull,  3  Dall,  386,  390 ;  Strong  v.  State,  1  Blackf,  193 ;  1  Bish. 
Cr.  L.,  S  3bl. 

'  Turner  v.  State,  40  Ala.,  31. 

'  B.  S.,  60,  Con.,  Art.  II.,  §  10 ;  Phelps  v.  People,  55  Ills.,  439 ;  Gerard  « 
People,  3  Scam.,  363. 

'  Rex  V.  Davis,  12  Mod.,  9;  Rex  v.  Bennett,  1  Stra.,  101. 

'  Gerard  xi.  People,  3  Scam.,  363 ;  Durliam  v.  People,  4  Scam.,  173 ;  Price 
t).  State,  19  Ohio,  433;  Williams  v.  Vaux,  4  T.  R.,  44;  People  v.  Barrett,  1 
John.,  66. 

"Freeland  u.  People,  16  Ills.,  380. 

"  Com.  V.  Goddard,  13  Mass  ,  455 ;  State  v.  Odell,  4  Blackf.,  156 ;  Com.  o. 
Meyers,  1  Va.  C,  188;  State  v.  Payne,  4  Mo.,  375. 

"  Mount  ».  State,  14  Ohio,  395;  U.  S  v.  Shoemaker,  3  McLean,  114;  Peo- 
pie  v.  Barrett,  2  Cai.,  304 ;  Brennan  «.  People,  15  Ills.,  512. 
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The  jeopardy  is  not  perfect  until  the  panel  is  full.^  If,  how- 
ever, a  man  has  been  arrested  and  discharged  by  a  magis- 
trate;^ or  a  grand  jury  has  refused  to  find  an  indictment 
against  him;'  or  he  is  indicted  and  has  plead  to  the  indict- 
ment, which  is  still  pending;''  or,  at  the  instance  of  the  ac- 
cused, a  new  trial  is  granted;'^  or  the  judgment  is  arrested, 
even  for  an  insufficient  cause;"  or  the  judgment  is  reversed;' 
or  if  the  acquittal  is  obtained  by  fraud  of  the  defendant;^  or 
the  prosecution  is  controlled  by  the  defendant  through  his 
agents  or  friends,  and  the  punishment  is  inadequate;"  or  the 
prisoner  is  tried  by  a  jury  less  in  number  than  the  law  re- 
quires ;'"  or  the  case  is  put  to  the  jury  before  an  issue  has  been 
made  up;"  or  the  prisoner  is  convicted  and  punished  in  an- 
other state  for  an  oifense  against  our  own  laws;"  or  the  of- 
fense is  not  the  same;''  or  the  proceedings  are  interrupted  be- 
fore the  final  verdict  is  rendered,  on  account  of  the  sickness  of 


'  State  J).  Burket,  3  Mill,  155;  People  «.  Damon,  13  Wen.,  3ol;  Stone  v. 
People,  3  Scam.,  336. 

2  Marston  «.  Jenness,  11  N.  H.,  156;  Com.?;  Meyers,  1  Va.  C,  118;  In  re 
Mclntyre,  5  Gilm.,  422 ;  Bulson  v.  People,  31  Ills.,  4'J9. 

'  Com.  V.  Miller,  3  Ashm.,  61 ;  Reg.  ii.  Newton,  3  Moody  &  R.,  503  ;  Com. 
D.  Bailey,  14  La.  An.,  364. 

"Com.  V.  Dunham,  Thatcher  Cr.  C,  513;  Com.  ®.  Drew,  3  Cush.,  279; 
People  «.  Fisher,  14  Wen.,  9. 

'  Com.,  v.  Green,  17  Mass.,  515. 

'  Gerard  v.  People,  3  Scam.,  363 ;  People  v.  Casborous,  13  John.,  351. 

'  Sellers  v.  People,  1  Gilm.,  183;  Lane  v.  People,  5  Gilm.,  303  ;  Brcnnan 
e.  People,  13  Ills.,  517;  Barrett  v.  People,  54  Ills.,  335;  State  v.  Kixmse,  33 
Iowa,  365. 

'  Rex  V.  Davis,  13  Mod.,  9 ;  State  v.  Brown,  16  Conn.,  54 ;  State  v.  Davis,  4 
Blackf.,  345 ;  State  «.  Little,  1  N.  H.,  257 ;  Com.  v.  Alderman,  4  Mass.,  477. 

"  States.  Atkinson,  9  Humph.,  677;  States.  Lowery,  1  Swan  Tenn.,  34; 
Com.  V.  Alderman,  4  Mass.,  477 ;  State  v.  Green,  16  Iowa,  239 ;  I  Arch.  C.  P. 
&  PI.,  373;  3  Greenl.  Ev.,  §38;  1  Bish.  Cr.  L.,  §  1010. 

"Brown  «.  State,  8  Blackf.,  561. 

"  Ned  V.  State,  7  Port.,  187 ;  but  see  R.  S.,  138,  S  6,  Sub.  5. 

"  Phelps  V.  People,  55  Ills.,  439;  Sanders  v.  State,  2  Iowa,  330. 

'=  McQuold  r.  People,  3  Gilm.,  76;  Durham  v.  People,  4  Scam.,  173;  Guo- 
del  V.  People,  43  Ills.,  326. 
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the  judge^  or  a  juryman^  or  the  prisoner,'  or  on  account  of  a 
witness  refusing  to  be  sworn;''  or  the  jury,  after  being  out  a 
reasonable  time,  are  discharged  because  they  cannot  agree ;^  or 
one  of  the  panel  escapes  f  or  the  jury  is  discharged  by  the  pris- 
oner's consent,'  or  the  verdict  is  so  incomplete  that  a  judgment 
cannot  be  entered  upon  it;'  or  if  the  prisoner  absents  himself 
from  court  at  the  time  when  he  should  be  present  to  receive 
the  verdict, — he  has  not  been  legally  in  jeopard}',  and  cannot 
plead  what  has  been  done  or  the  conviction  in  bar  to  a  sub- 
sequent proceeding  before  a  magistrate  for  the  purpose  of 
holding  him  to  bail'  or  to  a  subsequent  trial  or  indictment/" 
If,  after  the  trial  has  been  commenced,  a  juryman  is  found  not 
to  be  sufficiently  sworn,"  or  to  be  insane,'*  or  is  under  some 
legal  incompetency  unknown  to  either  party  at  the  time  the 
case  is  opened,"— as  if  he  is  an  alien'''  or  not  a  voter,'' — he  may 
be  discharged  or  the  error  may  be  otherwise  corrected  with- 
out entitling  the  prisoner  to  go  free.'° 


'  Nugent «.  State,  4  Stew.  &  P.,  72. 

'  Hector  v.  State,  2  Mo.,  1G6;  King  v.  Edwards,  4  Taunt,  309;  Stone  v. 
People,  2  Scam.,  337. 

=  1  Bish.  Cr.  L.,  §  1032 ;  People  v.  Goodwin,  18  John.,  187 ;  State  v.  McKee, 
1  Bailey,  651. 

'  U.  S.  V.  Ooolidge,  2  Gallia,  364. 

'  People  V.  Goodwin,  18  John.,  187 ;  State  v.  Vaughn,  29  Iowa,  286. 

"  State  B.  Hall.  4  Halst.,  256;  State  ■!!.  McKee,  1  Bailey.  651. 

'  Elijah  D.  Siate,  1  Humph.,  102;  Williams  u.  Com.,  2  Grat.,  567;  State  v. 
McKee,  1  Bailey,  651. 

"  Sargent  v.  State,  11  Ohio,  472 ;  State  B.  Underwood,  3  Ala.,  744 ;  State  v. 
Sutton,  4  Gill,  494. 

"  Bulson  V.  People,  31  Ills.,  409 ;  In  re  Mclntyre,  5  Gilm.,  422. 

'°  1  Bish.  Cr.  L.,  S§  978-1047 ;  3  Greenl.  Ev.,  g  37 ;  1  Arch.  C.  P.  &  PI.,  360 ; 
IWhart.  Cr.L.  g§573-.591. 

"  Rex  V.  Deleany,  Jebb,  88. 

'=  U.  S.  V.  Haskall,  4  Wash.  C.  C,  402. 

"  Stewart  v.  State,  15  Oliio,  155 ;  U.  S.  v,  Morris,  1  Curtis,  23 ;  People  o. 
Damon,  13  Wen.,  351;  Bex  v.  Crawf.&  Dix.,  0.  C,  151;  contra,  Rex  v.  Per- 
kins, Holt,  403. 

'*  Stone  V.  People,  2  Scam.,  336. 

"  R.  S.,  630.  g  1. 

'•  1  Bish.  Cr.  L.,  §  1039;  1  Whart.  Or.  L.,  §588. 
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§  15.  Continued.  —  If  during  the  trial  a  nol pros,  is  entered;' 
or  the  wrong  judgment  is  entered  on  the  verdict;^  or  the 
court  discharges  the  JU17  against  the  consent  of  the  defend- 
ant, before  they  have  had  a  reasonable  time  to  deliberate;'*  or 
the  hearing  is  stopped  on  account  of  the  absence  of  a  material 
witness  for  the  jsrosecution,''  or  on  account  of  his  not  being 
acquainted  with  the  nature  of  an  oath,  so  as  to  require  in- 
struction before  testifying,'  or  on  account  of  the  witness  be- 
ing taken  suddenly  too  i],l  to  proceed,"  or  on  account  of  the 
withdrawing  of  a  juryman;^  or  the  jury  separate  by  permis- 
sion of  the  officer  without  the  consent  of  the  court,^ — the  legal 
eft'ect  is  an  acquittal,  and  no  second  trial  can  be  had.^  A 
verdict  is  a  bar  to  a  subsequent  prosecution,  though  no  judg- 
ment has  been  entered  upon  it.'"  If  the  jury  convict  the  de- 
fendant on  an  insufficient  indictment,  and  judgment  is  enter- 
ed on  the  verdict,  he  will  be  protected  while  the  judgment 
remains  unreversed."  Eveii  if  an  appeal  or  writ  of  error 
could  be  taken  by  the  people,  the  accused,  on  the  reversal  of 
the  judgment  acquitting  him,  could  not  be  again  tried  or  put 
in  jeopardy  for  the  same  offense.^^ 

§  16.  Continued  —  Effect  of  a  Verdict  of  Guilty  of  Lesser  Oflfense 
or  upon  One  of  tlie  Count  in  any  Indictment.  —  A  verdict  of 
guilty  on  one  count  of  an  indictment,''  or  of  guilty  of  a  part  of 
the  charges  in  an  indictment,  has  the  effect  of  an  acquittal  as 


'  State  v.  Kreps,  8  Ala.,  951 ;  Mount  v.  State,  14  Ohio,  295. 

"  Shepherd  v.  People,  25  N.  Y.,  407. 

'  Wright  V.  State,  5  Ind.,  290;  Hines  v.  State,  8  Humph.,  597. 

*  People  V.  Barrett,  2  Cai.,  304;  U.  S.  i).  Shoemaker,  2  McLean,  114;  Har- 
ker  B.  State,  8  Blackf.,  540. 

'  Rex  V.  Wade,  1  Moody,  86;  Reg.  v.  Onlaghn,  Jebb,  270. 

'  Rexs.  Kell,  1  Crawf.  &  Dix.  U.  C,  151. 

'  Klock  4).  People,  2  Park.,  672;  U.  S.t).  Shoemaker,  2  McLean,  114;  Peo- 
ple «.  Barrett,  2  Cai.,  304. 

'  State  V.  Garrignes,  1  Hayw.,  241 

» 1  Bish.  Or.  L.,§§1014,  1016. 

'°  Brennan  v.  People,  15  Ills.,  512. 

"  1  Bish.  Cr.  L.,  §  1021. 

"  U.  S. ».  Salter,  1  Pin.  Wis.,  278;  State  v.  Kemp,  17  Wis.,  669. 

"  Stoltz  v.  People,  4  Scam.,  168;  Chambers  0.  People,  4  Scam.,  851. 
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to  the  other  counts  or  parts  of  the  indictment,  even  though 
the  verdict  is  silent  as  to  them.'  Therefore  if  on  an  indict- 
ment for  murder  the  accused  is  found  guilty  of  manslaughter 
and  a  new  trial  is  granted  him,  he  cannot  be  put  upon  his 
trial  again  for  murder,  hut  only  for  manslaughter,  for  the 
reason  that  the  former  verdict  amounted  to  an  acquittal  of 
the  charge  of  murder.^  But  a  conviction  of  a  lesser  oifense 
which  is  included  in  a  greater  cannot  be  plead  in  bar  of  a 
prosecution  for  the  latter.' 

§  17.  What  Statutory  Offenses  Indictable.  —  If  an  act  which  is 
not  limited  in  its  eifect  to  private  persons  or  private  matters,'' 
but  affects  the  public  generally,  is  prohibited"  or  required  to 
be  done^  by  statute,  and  no  punishment  is  assigned  for  doing 
or  omitting  to  do  such  act,  or  if  a  punishment  is  assigned  and 
no  reraedy  is  provided,'  the  willfully  doing  or  omitting  to  do 
the  act  is  an  indictable  offense  and  punishable  as  a  common 
law  misdemeanor.'  A  subsequent  stat^ite  assigning  a  par- 
ticular punishment  for  the  disobedience  will  not  take  away 
the  right  to  proceed  by  indictment,' unless  by  express  negative 
words  or  by  implication.'"  But  where  the  statute  creating  the 
offense  provides  a  particular  remedy,  that  remedy  alone  can 
be  resorted  to;"  therefore,  where  a  statute  creates  an  offense 
and  prescribes  a  penalty  recoverable  by  action,  this  excludes 

'  Campbell  «.  State,  9  Yerg.,  333 ;  State  ®.  Kittle,  3  Tyler,  47t ;  Esmon  u. 
State,  1  Swan  Term.,  14;  State  v.  Kattleman,  35  Mo.,  105;  aad  see  State  v. 
Dark,  8  Blackf.,  526;  State  «.  Martin,  80  Wis.,  316;  State  v.  Hill.,  30  Wis., 
417. 

'  Brennan  v.  People,  15  Ills.,  517;  Barrett ».  People,  54  Ills.,  330;  Hurt  v. 
State,  35  Miss.,  378;  State  «.  Martin,  30  Wis.,  316. 

'  Severin  v.  People,  37  Ills.,  415;  Freeland  v.  People,  16  Ills.,  380;  Gard 
ner  v.  People,  30  Ills.,  434 ;  contra,  see  1  Bish.  Cr.  L.,  g  1057. 

'  3  Hawk  C,  35,  §  4. 

'Id.;K.  S.,394,  §378. 

»  Kex  V.  Davis,  Sayer,  133 ;  but  see  State  v.  Williams,  13  Ind.,  173. 

'  R.  S.,  394,  §378;  1  Whart.  Cr.  L.,  §  10. 

» 1  Arcli.  C.  P.  &  PL,  3 ;  State  v.  Fletcher,  5  N.  H.,  357 ;  Rex.  v.  Sainsburg, 
4  T.  R.,  451. 

'  Doug.,  441,  446 ;  Rex  v.  Royal,  3  Burr.,  831 ;  Rex.  v.  Balme,  Cowp.,  648. 

"  ]  Arcli.  C.  P.  &  PI.,  4;  Sweeny  v.  People,  38  Ills.,  308. 

"3  Hawk  Ch.,  35;  §4. 
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punishment  by  indiatment.*  A  proceeding  to  collect  a  pen- 
alty for  a  town  ordinance  is  a  civil  suit.  Such  penalty  can- 
not be  recovered  in  any  criminal  proceeding.^  The  fact  that 
the  offense  charged  was  an  assault  and  battery  does  not  change 
the  character  of  the  proceeding:  it  is  still  a  civil  suit.  The 
town  only  acquires  jurisdiction  because  the  offense  is  prohib- 
ited by  an  ordinance.' 

'  State  B.  Maze,  6  Humph.,  17 ;  Sweeny  v.  People,  28  Ills.,  208 ;  Carter  d. 
State,  16  "Wis.,  299 ;  Ewbanks  i>.  Town  of  Ashley,  36  Ills.,  177. 

"  Town  of  Jacksonville  v.  Block,  36  Ills.,  507 ;  Graubner  v.  City  of  Jack- 
sonville, 50  Ills.,  87;  Hoyer  v.  Town  of  Mascoutah,  59  Ills.,  138;  Hender- 
shot,  B.  Town  of  Petersburg,  63  Ills.,  111. 

»  Hoyer  v.  Town  of  Mascoutah,  59  Ills.,  138. 
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§  37.  Principal  may  again  Recognize. 

38.  Amendments. 

39.  Preventing  Prize  Figliting. 

§  18.  Conservators  of  the  Peace.  —  "All  judges  of  courts  of  rec- 
ord within  their  respective  jurisdictions,  and  justices  of  the 
peace  in  their  respective  counties,  are  conservators  of  the 
peace,  and  shall  cause  to  be  kept  all  laws  made  for  the  preser- 
vation of  the  peace,  and  may  require  persons  to  give  security 
to  keep  the  peace,  or  for  their  good  behavior,  or  both,  as  pro- 
vided by  this  act.'" 

§19.  Complaint.  —  "When  complaint  is  made  to  any  such 
judge  or  justice  of  the  peace  that  a  person  has  threatened  or 
is  about  to  commit  an  offense  against  the  person  or  property  of 
another,  he  shall  examine  on  oath  the  complainant  and  any 
witness  who  may  be  produced,  and  reduce  the  complaint  to 
writing,  and  cause  it  to  be  subscribed  and  sworn  to  by  the 
complainant."^ 

FORM  OF  COMPLAINT  FOR  USING  THREATS  AGAINST  A  PBRSON. 

State  of  Illinois,  i 
Adams  County,     f  ^®- 

A.  B.,  being  duly  sworn  {or  "affii-med")  and  examined  on  oatli  (or 
"affirmation")  before  Levi  Mason,  ajustice  of  the  peace  in  and  forsaid  coun- 
ty, complains,  and  says  that  on  the  ]Oth  day  of  July,  A.  D.  1874,  at  the  town 
of  Mendon  in  the  said  county,  C.  D.  did  unlawfully  threaten  to  commit  an 
oflFense  against  the  person  or  property  of  the  said  A.  B.,  to  wit :  that  he 
would  beat  ("wound,"  "maim,"  "shoot,"  or  "kill")  the  said  A.  B.  (or  "would 
Tmin  anddestroy  the  dwelling  of  him,  the  said  A,  B.") 

And  E.  F.,  being  duly  sworn  and  examined  by  me  on  his  oath,  says  that 

on  tlie day  of ,  A.  D.  18 — ,  at  tlie  residence  of  James  Smith,  in  the 

said  town  of  Mendon,  he  heard  the  said  C.  D.  threaten  to  beat  the  said  A. 

B.,  and  that  he,  this  deponent,  has  at  various  times  and  on  divers  occasions 

within  the  last  three  months  heard  the  said  C.  D.  swear  that  he  would  beat  the 

said  A.  B.  {These  statements  must  of  course  he  varied  according  to  the  facts") 

A.  B. 

E.  P. 
Taken,  subscribed  and  sworn  > 

to  before  me  tliis day  of  t 

,  A.  D.  18—. 

L.  M.,  J.  P. 

'  R.  S.,  898,  §  319;  Hamilton  v.  Stewart,  59  Ills.,  331. 
^R.  S.,398,  §320. 
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§20.  Warrant.  —  "  If  such  j udge  or  justice  of  the  peace  is 
satisfied  that  there  is  danger  that  such  ofi'ense  will  be  com- 
mitted, he  shall  issue  a  warrant  requiring  the  proper  ofiicer 
to  whom  it  is  directed  forthwith  to  apprehend  the  person 
complained  of,  and  bring  him  before  such  magistrate,  or  be- 
fore some  other  court  or  magistrate  having  jurisdiction  in  the 
premises.'" 

FORM  OF  ■WAKBANT  IN"  A  PKOOBEDING    TO   PREVENT  THE   COMMISSION  OF 

CRIME. 

State    of    Illinois,  j 

,  County.        J  ^^■ 

The  People  of  the  State  of  Illinois  to  any  Constable  of  the  said  County, 

Greeting  : 

Whereas,  A.  B.  has  this  day  made  complaint  to  me  the  undersigned,  a 
justice  of  the  peace  in  and  for  the  said  county,  that  C.  D.  has  threatened  to 
commit  an  offense  against  the  person  of  him,  the  said  A.  B.,  to-wit:  that  he 
threatened  to  beat  him  the  said  A.  B.  {or  insert  the  facts  as  stated  in,  the 
complaint) ;  and  the  said  A.  B.  and  E.  F.,  having  been  duly  sworn  and  ex- 
amined on  oath  by  me,  which  said  complaint  and  examination  have  been 
reduced  to  writing,  subscribed  and  sworn  to  by  the  said  A.  B.,  and  the  un- 
dersigned from  the  said  complaint  and  examination  being  satisfied  that  there 
is  danger  that  such  offense  will  be  committed  f 

We  therefore  command  you  forthwith  to  apprehend  the  said  0.  D.  and 
bring  him  before  the  undersigned  at  his  office  in  the  town  of  Mendon,  in 
said  county,  or  before  some  other  court  or  magistrate  having  jurisdiction 
in  the  premises,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this day  of ,  A.  D.  18 — . 

Levi  Mason,  J.  P.    [Seal.] 

§21.  Examination. — "When  the  person  complained  of  is 
brought  before  the  court  or  magistrate,  if  the  charge  is  con- 
troverted, the  testimony  produced  on  both  sides  shall  be 
heard.'" 

§  22.  When  Security  Required. — All  persons  whatsoever,  be- 
ing of  sane  memory,  whether  natural-born  citizens  or  aliens, 
have  a  right  to  demand  surety  of  the  peace.  Wives  may  de- 
mand it  against  their  husbands,  and  husbands  against  their 

'  R.  S.,  398,  g  321. 

^The  warrant  need  not  contain  a  formal  adjudication  that  the  magistrate 
is  satisfied  that  there  is  danger  that  such  offense  will  be  committed.  Brad- 
street  V.  Ferguson,  17  Wen.,  181 ;  23  Wen.,  638. 

=  R.  8.,  399,  §  332. 
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wives.^  Formerly  married  women  and  infants  were  supposed 
to  be  incapable  of  binding  themselves  by  a  recognizance  to 
keep  the  peace,  for  the  reason  that  they  were  incapable  of 
binding  themselves  by  a  contract;^  but  according  to  the  more 
recent  decisions,  and  by  virtue  of  a  recent  statute,^  they  may 
bind  themselves  by  all  acts  they  are  obliged  by  statute  or  law 
to  do.*  Threats  by  a  tenant  to  kill  his  landlord  if  he  interfered 
with  the  tenant's  possession,  are  no  cause  for  an  arrest  of  the 
tenant.^  The  statute  does  not  seem  to  contemplate  having  a 
trial  by  jury,  either  before  the  magistrate  or  on  appeal. 
Whether  this  statute,  which,  in  case  the  accused  cannot  obtain 
bail,  deprives  him  of  his  liberty,  is  void  for  the  reason  that  it 
violates  any  of  the  provisions  of  the  Constitution  relating  to  a 
right  to  a  trial  by  a  jury,*  does  not  seem  to  have  been  raised 
or  decided.' 

§23.  When  Complaint  not  Sustained — -Costs.  —  "  If  it  appear 
that  there  is  no  just  reason  to  fear  the  commission  of  the  of- 
fense, the  defendant  shall  be  discharged;  and  if  the  judge  or 
justice  of  the  peace  is  of  the  opinion  that  the  prosecution  was 
commenced  maliciously,  without  probable  cause,  he  may  give 
judgment  against  the  complainant  for  the  costs  of  the  prose- 
cution.'" 

§  24.  Recognizance.  —  "  If,  however,  there  is  just  reason  to 
fear  the  commission  of  such  offense,  the  defendant  shall  be 
required  to  give  a  recognizance,  with  a  sufficient  security,  in 
such  sum  as  the  court  or  magistrate  may  direct,  to  keep  the 

■  4  Black.  Com.,  254;  Barb.  Cr.  L.,  513. 

»4Icl. 

» K.  S.,  576,  §  6. 

'People  V.  Mullen,  35  "Wen.,  698;  People  v.  Moores,  4  Denio,  518.  U.  8. 
V.  Bambridge,  1  Mason,  83 :  Wlnslow  v.  Anderson,  4  Mass.,  376 ;  Baker  v. 
Lovett,  6  Mass.,  80. 

'  Chapman  v.  Cawry,  50  Ills.,  513. 

•  R.  S.,  59,  60;  Con.,  Art.  II.,  §§  3,  5,  9. 

'  The  right  to  a  trial  by  jury  is  fully  discussed  in  the  following  cases 
Wynehamer  v.  People,  13  N.  Y.,  390,  416;  People  v.  Haws,  37  Barb.,  455-6 
Taylor  v.  Porter,  4  Hill,  145-7 ;  Johnson  v.  County  of  Stark,  24  Ills.,  86 
Whilehurst  v.  Colein,  53  Ills.,  347;  Sullivan  v.  City  of  Oneida,  61  Ills.,  343 
and  see  2  Kent  Com.,  12,  13 ;  Sedg.  on  Const  L.,  534. 

'  K.  S.,  399,  §  823. 
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peace  towards  all  the  people  of  this  state,  and  especially  to- 
wards the  person  against  whom  or  whose  property  tliere  is 
reason  to  fear  the  offense  may  be  committed,  for  such  time, 
not  exceeding  twelve  months,  as  the  court  or  magistrate  may 
order.  But  he  shall  not  be  bound  over  to  the  next  court  un- 
less he  is  also  charged  with  some  other  offense  for  which  he 
ought  to  be  held  to  answer  at  such  court."^ 


FORM  OF  EECOGNIZANCB  TO  KEEP  THE  PEACE. 


State  of  Illinois, 
-,  County. 


13,  1 
J-S3. 


Be  it  remembered  that  on  the day  of ,  A.  D.  18 — ,  C.  D. 'of  the 

town  of in  the  said  county,  and  E.  F.  and  J.  F.  of  the  same  place,  per- 
sonally came  before  L.  M.,  a  justice  of  the  peace  of  the  said  county,  and  sever- 
ally and  respectively  acknowledged  themselves  to  owe  and  be  Indebted  to 

the  people  of  the  state  of  Illinois,  in  the  sum  of dollars  each,  to  be 

levied  of  their  respective  goods  and  chattels,  lands  and  tenements,  to  the 
use  of  the  said  people,  if  default  shall  be  made  in  the  condition  following: 

The  condition  of  this  recognizance  is  such  that  if  the  above-bnunden  C. 
D.  shall  keep  the  peace  towards  all  of  the  people  of  this  state,  and  especially 

towards  the  said  A.  B.,  for months  from  the  -^ day  of  ,  A.  D. 

18 — ,  then  this  recognizance  to  be  void  and  of  no  effect — othei'wisa  to  re- 
main in  full  force  and  vh-tue. 

C.  D.     [Seat..] 
E.  F.    [Seal.] 

Taken,  subscribed  and  acknowledged]  J.  F.     [Sbajl,.] 

the  day  and  year  first  above  written,  be-  ]- 
fore  J 

L.  M.,  J.  P. 

§  35.  Discharge  or  Commitment.  —  "If  the  person  so  ordered  to 
recognize  complies  with  the  order,  he  shall  be  discharged; 
but  if  he  refuses  or  neglects,  the  court  or  magistrate  shall 
commit  him  to  jail  during  the  period  for  which  he  was  re- 
quired to  give  security,  or  until  he  so  recognizes,  stating  in 
the  warrant  the  cause  of  the  commitment,  with  the  sum  and 
time  for  which  the  security  was  required."* 

'  R.  S.,  399,  §  334. 
'  Id,,  §  325. 
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FORM  OF  COMMITMENT   ON  NESLBCTING  TO   GIVE    RECOGNIZANCE. 

State  of  Illinois,  i 

County.     ) 

The  People  of  the  State  of  Illinois  to  the  Sheriff,  Coroner  or  any  Constable 

of  the  said  County,  Greeting: 

Whereas,  A.  B.  lately  made  complaint  to  me  the  undersigned,  a  justice  of 
the  peace  in  and  for  the  said  county,  that  C.  D.  had  thi-eatened  to  commit 
an  offense  against  the  person  of  him  the  said  A.  B.,  to  wit. :  that  he  had 
threatened  to  beat  him  the  said  A.  B.,  and  the  said  A.  B.  and  E.  F.  were 
duly  sworn  and  examined  on  oath  by  me  in  relation  thereto,  which  said 
complaint  and  examination  were  reduced  to  wi'itiug,  subscribed  and  sworn 
to  by  tlie  said  A.  B.,  and  the  undersigned,  from  the  said  complaint  and  exam- 
ination being  satisfied  that  there  was  danger  that  such  offense  would  be  com- 
mitted, caused  the  said  C.  D.  to  be  brought  before  him,  and  required  him,  the 

said  C.  D.,  to  give  a  recognizance  with  sufficient  security,  in  the  sum  of 

dollars,  to  keep  the  peace  towards  all  the  people  of  this  state,  and  especially 
towards  the  said  A.  B.,  for months  from  the day  of ,  A.  D.  18—. 

And  whereas,  the  said  C.  D.  has  refused  and  neglected,  and  now  refuses 
and  neglects,  to  give  such  a  recognizance, — 

We  therefore  command  you,  the  said  constable,  forthwith  to  convey  the 
said  C.  D.  to  the  common  jail  of  the  said  county  and  deliver  him  tothe  keeper 
thereof;  and  you  the  said  keeper  are  hereby  required  to  receive  the  said  C. 

D.  into  your  custody  in  the  said  jail  and  him  there  safely  keep  for ■" 

months  from  the day  of ,  A.  D.  18 — ,  or  until  he  so  recognizes.  Q'Tn 

case  the  defendant  is  required  to  pay  costs,  add  "and  until  the  sum  of costs 

of  prosecution  shall  be  paid,  or  he  is  otlierwise  legally  discharged") 

Given  under  my  hand  and  seal,  this day  of ,  A.  I).  18 — . 

L.  M.,  J.  P.     [Seal.] 

§26.  Costs.  —  "  "When  a  person  is  required  to  give  security  to 
keep  the  peace,  or  for  his  good  behavior,  the  court  or  magis- 
trate may  further  order  that  the  costs  of  the  prosecution,  or 
any  part  thereof,  shall  be  paid  by  such  person,  who  shall  stand 
committed  until  the  costs  are  paid,  or  he  is  otherwise  legally 
discharged."^ 

§  27.  Appeal.  —  "Whoever  is  aggrieved,  by  the  order  of  the 
magistrate  requiring  him  to  recognize  as  aforesaid,  niaj',  on 
giving  the  security  required,  appeal  to  the  next  term  of  the  cir- 
cuit court  to  be  held  in  the  same  county  (except  that  in  the 


'  A  commitment  for  an  unlimited  time,  or  for  more  than  twelve  months, 
is  void.    Bai'b.  Cr.  L.,  511. 
»  K.  S.,  399,  §  326. 
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eouBty  of  Cook  the  appeal  shall  be  taken  to  the  criminal 
court  of  Cook  county).  Such  recognizance  shall,  in  case  of 
an  appeal,  contain  a  condition  that  the  appellant  will  pay  the 
costs  of  the  appeal  in  case  the  order  is  affirmed  or  the  appeal 
dismissed.'" 

FORM  OP  RECOGNIZANCB  ON  APPEAL  IN  A  PROCEEDINa  TO  PRBTENT  THE 
COMMIBSION  OP  CRIME. 

State  of  Illinois,  ) 
County,  f 

Be  it  remembered  that  on  the day  of ,  A.  D.  18 — ,  C.  D.  of  the 

town  of in  the  said  county,  and  E.  F.  and  I.  J.,  of  the  same  place,  per- 
sonally came  before  L.  M.,  a  justice  of  the  peace  in  and  for  the  said  county, 
and  severally  and  respectively  acknowledged  themselves  to  owe  and  be  in- 
debted to  the  people  of  the  state  of  Illinois,  in  the  sum  of dollars  each  to 

be  levied  of  their  respective  goods  and  chattels,  lands  and  tenements,  to  the 
use  of  the  said  people  if  default  shall  be  made  in  the  condition  following: 

Whereas,  L.  M.,  a  justice  of  the  peace  in  and  for  the  county  of and 

state  of  Illinois,  in  pursuance  of  the  statutes  in  such  case  made  and  provid- 
ed, did  on  the day  of ,  A.  D.  18 — ,  order  and  require  the  above- 

bounden  C.  D.  to  give  a  recognizance  with  a  sufficient  security  in  the  sum 

of dollars,  to  keep  the  peace  towards  all  the  people  of  this  state,  and 

especially  towards  A.  B.,  for months  from  the day  of ,  A.  D. 

18 — ,  from  which  order  the  said  C.  D.  has  taken  an  appeal  to  tlie  circuit 
court  of  the  said  county, — 

No.w  therefore  the  condition  of  this  recognizance  is  such  that  if  the  said 
appellant  C.  D.  shall  pay  the  costs  of  the  appeal  in  case  the  said  order  is 
affirmed  or  the  appeal  dismissed,  and  shall  also  keep  the  peace  towards  all 

the  people  of  this  state,  and  especially  towards  the  said  A.  B.,  for  

months  from  the day  of ,  A.  D.  18 — ,  then  this  recognizance  to  be 

void  and  of  no  effect — otherwise  to  remain  in  full  force  and  virtue. 

CD.  [Seal.] 
E.  P.  [Seal.] 

Taken,  subscribed  and  acknowledged  "1  I.J.  [Seal.] 

before  and  appnjved  by  me  on  the  day  }- 
and  year  first  above  written.  J 

L.  M.,  J.  P. 

§28.  Recognizance  ofWitnesses.  —  "The  court  or  magistrate 
shall,  when  necessary,  require  the  witnesses  to  support  the 
complaint  to  recognize  for  their  appearance  at  the  court  ap- 
pealed to."^ 

'  R.  8.,  399,  §  327. 
'  Id.,  §  338. 
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FORM  OV  BBCOGKIZANCB  OF  WITNESS  IN  A  PROCBKDING  TO  PREVENT  THE 
COMMISSION  OF  CRIMES. 

State  of  Illinois, 
■  County, 


:]' 


Be  it  remembered  that  on  the day  of ,  A.  D.  18—,  E.  P.,  of  the 

town  of ,  in  the  said  county,  personally  came  before  L.M.,  a  justice  of 

the  peace  in  and  for  the  said  county,  and  acknowledged  himself  to  owe 

and  be  indebted  to  the  people  of  the  state  of  Illinois  in  the  sum  of 

dollars,  to  be  made  and  levied  of  his  goods  and  chattels,  lands  and  tene- 
ments, to  the  use  of  the  said  people,  if  default  shall  be  made  in  condition 
following: 

The  condition  of  this  recognizance  is  such  that  if  the  said  E.  P.  shall 
personally  be  and  appear  at  the  next  term  of  the  circuit  court  to  be  held  in 

and  for  the  said  county  of and  state  of  Illinois,  on  the day  of , 

A.  D.  18—,  at ,  in  said  county,  on  the  first  day  thereof,  and  from  day  to 

day,  and  from  term  to  term,  and  'from  day  to  day  of  each  tenn,  un^l  the 
final  sentence  or  order  of  the  court  to  give  evidence  in  behalf  of  the  said 
people  against  C.  D.  for  threatening  to  commit  an  offense  against  the  person 
of  A.  B.,  and  not  depart  the  court  without  leave,  then  this  recognizance  to 

be  void — otherwise  to  remain  in  full  force  and  effect. 

A.  B. 
Taken,  subscribed  and  acknowledged") 
before  and  approved  by  me  on  the  day  |- 
and  year  first  above  written.  J 

L.  M.,  J.  P. 

§  29.  Proceedings  on  Appeal.  —  "  The  court  before  which  the 
appeal  is  prosecuted  may  affirm  the  order  or  discharge,  the  ap- 
pellant, or  may  require  him  to  enter  into  a  new  recognizance, 
with  sufficient  sureties,  in  such  sum  and  for  such  time  as  the 
court  deems  proper,  and  may  make  such  order  in  relation  to 
the  costs  or  prosecution  as  may  be  deemed  just  and  reason - 
able."i 

§  30.  Failing  to  Prosecute  Appeal.  —  "  If  the  appellant  fails  to 
prosecute  his  appeal,  his  recognizance  shall  remain  in  full 
force  and  eifect  as  to  any  breach  of  the  conditions,  without  an 
affirmance  of  the  judgment  or  order  of  the  magistrate,  and 
shall  also  stand  as  his  security  for  any  costs  which  the  court 
appealed  to  orders  to  be  paid  by  the  appellant."^ 

§  31.  Discharge  on  Kecognizance  after  Commitment.  —  "A  per- 
son committed  for  not  finding  sureties,  or  refusing  to  recog- 
nize as  required  by  the  court  or  magistrate,   may   be  dis- 

•  R.  S.,  399,  §  329. 
"Id.,  §330. 
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charged  hy  any  judge  or  justice  of  the  peace  of  the  county,  on 
giving  such  security  as  was  required.'" 

FORM   OV  DISCHAKGB  AFTEIt   COMMITMENT. 

State  of  Illinois, 

Count)'. 

The  People  of  the  State  of  Illinois  to  the  Keeper  of  the  Common  Jail  of  the 

said  County : 

Whereas,  C.  D.,  •who  is  now  in  the  common  jail  of  your  county  in  your 
custody  for  not  giving  a  recognizance  Tvith  sutflcient  security  in  the  sum 

of dollars,  to  keep  the  peace  towards  all  the  people  of  this  state,  and 

especially  towards  A.  B.,  for months  from  the day  of ,  A.  D. 

18 — ,  has  given  hefore  me  the  undersigned,  a  justice  of  the  peace  in  and  for 
said  county,  such' a  recognizance; 

We  therefore  command  you  that  if  the  said  C.  D.  now  remains  in  the 
said  jail  for  the  said  cause,  and  none  other,  then  you  forbear  to  detain  him 
any  longer,  and  that  you  deliver  him  thence  and  suflfer  him  to  go  at  large. 

Given  under  my  hand  and  seal  this day  of ,  A.  D.  18 — . 

L.  M.,  J.  P.     [Seat,.] 

§  33.  Recognizance  Returned  to  Circuit  Court  —  How  Prosecuted. 

—  "  Every  recognizance  taken  in  ^pursuance  of  the  foregoing 
provisions  shall  be  transmitted  by  the  magistrate  to  the  cir- 
cuit court  of  the  county  (except  that  in  the  county  of  Cook  it 
shall  be  transmitted  to  the  criminal  court  of  Cook  county)  by 
the  first  day  of  the  next  term,  and  shall  be  filed  of  record  by 
tlie  clerk,  and  upon  a  breach  of  the  condition  the  same  shall 
be  prosecuted  by  the  state's  attorney."' 

§  ;}3.  Conviction  not  Necessary.  — "  In  proceeding  upon  a 
recognizance  it  shall  not  be  necessary  to  show  a  conviction  of 
the  defendant  of  an  oifense  against  the  person  or  property  of 
another.'" 

§  34.  Breach  of  the  Peace  in  Presence  of  a  Court  or  Magistrate. 

—  "  A  person  who  in  the  presence  of  a  court  or  magistrate 
commits  or  threatens  to  commit  an  offense  against  the  person 
or  property  of  another,  may  be  ordered  without  process  to  en- 
ter into  a  recognizance  to  keep  the  peace  for  a  term  not  exceed- 

'  B.  8.,  399,  §  331. 
'  Id.,  g  832. 
»Id.,  400,  §333. 
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ing  twelve  months,  and  in  case  of  refusal  be  committed  as  in 
other  cases.'" 

§  35.  Court  may  Remit  Part  of  Penalty.  —  "  When  upon  a  suit 
brought  upon  a  recognizance  the  penalty  thereof  is  adjudged 
forfeited,  the  court  may,  on  the  petition  of  the  defendant,  re- 
mit such  portion  of  it  as  the  circumstances  of  the  case  render 
■just  and  reasonable."^ 

§36.  Sureties  may  Surrender  Principal.  —  "The  sureties  of 
any  person  bound  to  keep  the  peace  may  at  any  time  surren- 
der their  principal  to  the  sheriff  of  the  county  in  which  the 
principal  was  bound,  under  the  same  rules  and  regulations 
governing  the  surrender  of  the  principal  in  other  criminal 
cases."' 

§  37.  Principal  may  again  Recognize.  —  "  The  person  so  sur- 
rendered may  recognize  anew,  with  sufficient  sureties,  be- 
fore any  judge  or  justice  of  the  peace  of  the  countjs  for  the 
residue  of  the  time,  and  shall  thereupon  be  discharged."^ 

§  38.  Amendments.  —  "  ISTo  proceeding  to  prevent  a  breach 
of  the  peace  shall  be  dismissed  on  account  of  any  informality 
or  insufficiency  of  the  complaint,  or  any  writ  or  proceeding; 
but  the  same  may  be  amended  by  order  of  the  court  or  mag- 
istrate to  conform  to  the  truth  in  the  case."^ 

§  39.  Preventing  Prize  Fighting.  —  "  Any  person  who  shall 
upon  complaint  made  before  any  judge  or  justice  of  the  peace 
appear  to  be  about  to  engage  in  such  fight  or  sparring  or  box- 
ing exhibition,  may  be  compelled  to  enter  into  bond  with  se- 
curity to  keep  the  peace,  as  in  other  cases  of  threatening 
breaches  of  the  peace."' 

'  R.  S.,  400,  §  334. 

'  Id.,  §  335. 

'  Id.,  §  336. 

» Id.,  §  337. 

'Id.,  §338. 

'  Id.,  388,  g  386.      ■ 
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SECTIOK   II. 

Aebest,  Examination,  Commitment  and  Bail. 

§40.  What  Magisti-ates  may  Examine  Offenders. 
41.  Complaint. 

41ffl.  Wlio  sliould  malte  the  Complaint. 
43.  When  a  Person  Is  Liable  for  Making  a  Complaint. 

43.  Who  Qualified  to  be  a  Complainant. 

44.  Kequisites  of  the  Complaint. 

45.  What  must  be  Stated  in  the  Cotnplaint. 

46.  Effect  of  Issuing  a  Warrant  without  a  Suflflcient  Complaint. 

47.  Provisions  of  the  Statute  Relating  to  the  Warrant. 

48.  Requisites  of  the  Warrant. 

49.  Name  of  the  Accused,  how  Designated. 

50.  Special  Officers. 

51.  Who  may  Make  the  Ai-rest. 

53.  Duty  of  the  Officer  on  Receiving  the  Warrant. 

53.  Persons  Privileged  from  Arrest. 

54.  When  Made'. 

55.  Breaking  Doors. 

56.  Showing  or  Stating  the  Substance  of  the  Warrant. 

57.  Arrest,  how  Made. 

58.  Wliat  Force  may  be  Used. 

59.  Assistance. 

60.  Where  Accused  is  Already  in  Custody. 

61.  Arrest  when  Offense  is  Committed  in  the  Presence  of  the  Magisli'ate 

Complaint. 
63.  Arrests  without  Wan-ant. 

63.  Duty  of  the  Person  Making  the  Arrest. 

64.  Passing  through  Other  Counties. 

65.  Prisoner,  how  Treated. 

66.  Return,  how  Made. 

67.  Provisions  of  the  Statute  Relating  to  the  Examination. 

68.  Time  of  Examination. 

69.  Continued — What  a  Reasonable  Time. 

70.  Adiournnjent. 

71.  Default  f6r  not  Appearing  as  Required  by  the  Recognizance. 

72.  Failing  to  Recognize  on  Adjournment. 

73.  The  Witnesses. 

74.  Separation  of  the  Witnesses. 
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§  75.  Competency  of  Witnesses. 

76.  Husband  and  Wife. 

77.  Approvers  and  A.coomplice3 

78.  Infamous  Persons. 

79.  Joint  and  Separate  Examinations. 

80.  Amendments. 

81.  Continued. 

82.  Cliange  of  Venue. 

83.  Examination,  liow  Conducted. 

84.  Evidence. 

85.  Variance. 

86.  Variance  in  the  Description  of  a  Written  Instrument. 

87.  Burden  of  Proof. 

88.  Alibi. 

89.  Cliaracter. 

90.  Statute  of  Limitations.  , 

91.  For  Murder  or  Manslaugliter. 

92.  For  Arson  or  Forgery. 

93.  For  Otlier  Felonies. 

94.  For  Other  Offenses. 

95.  Time  of  Absence  not  Counted. 

96.  Time  of  Pendency  of  Proceedings  not  Counted. 

97.  Former  Acquittal. 

98.  Discharge. 

99.  Bail  or  Commitment. 

100.  Bail— Definition. 

101.  Provisions  of  the  Statute  as  to  the  Sufiacienoy  of  the  Bail. 

102.  Proof  of  Sufficiency  of  Bail. 

103.  Wliat  Bail  Sufficient. 

104.  Who  may  be  Taken  as  Bail. 

105.  Recognizance — Form. 

106.  Condition. 

107.  Money  cannot  be  Taken  instead  of  a  Recognizance. 

108.  Form  and  Requisites  of  the  Recognizance. 

109.  No  Recognizance  Voidable  for  Want  of  Form. 

110.  Recognizance  Delivered  to  Clerk. 

111.  Recognizance  Forfeited. 

113.  Neglect  to  Record  or  Formal  Defect  no  Bar. 

113.  Procedure  on  the  Forfeiture  of  the  Recognizance. 

114.  What  not  a  Defense  to  a  Recognizance — Scire  Facias. 

115.  What  a  Defense  to  a  Recognizance. 

116.  Objections  not  Available  as  a  Defense  to  a  Recognizance. 

117.  Service  of  the  Scire  Facias. 

118.  .ludgment  and  Execution. 

119.  Sureties  may  Surrender  their  Principal. 

1?0.  Doors  may  be  Broken  Open  to  Arrest  Principal— Assistance. 
121.  Authority  to  Take  Principal. 
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§  123.  Surrender,  to  whom  Made. 

123.  Proceedings  on  Surrender. 

124.  Second  Admittance  to  Bail. 

125.  "Wlien  Bail  to  oe  Exonerated  on  Default  Made. 

126.  Witnesses  to  Recognize. 

127.  Married  Women  and  Minors. 

128.  Commitment  of  Witness. 

129.  Mittimus. 

130.  Amount  of  Bail  to  be  Indorsed  on  Mittimus. 

131.  Names  of  Witnesses  to  be  Indorsed  on  Mittimus. 

132.  Mittimus  to  be  Delivered  to  Jailer. 

133.  Namesof  Witnesses  to  be  Indorsed  on  Copy  of  Mittimus. 

134.  Kecognizance  of  Prisoner  in  Vacation. 

I.  The  Complaint. 

§40.  What  Magistrates  may  Examine  Offenders.  — The  statute 
provides  that  "  for  the  apprehension  of  persons  charged  with 
oifenses,  except  such  as  are  cognizable  exclusively  by  justices 
of  the  peace,  any  judge  of  a  court  of  record,  in  vacation  as 
well  as  in  term  time,  or  any  justice  of  the  peace,  is  authorized 
to  issue  process  to  carry  into  effect  the  following  provisions, 
of  this  act."^ 

§41.  Complaint.  —  "Upon  complaint  made  to  any  such 
judge  or  justice  of  the  peace  that  any  such  criminal  offense 
has  been  committed,  he  shall  examine  on  oath  the  complain- 
ant and  any  witness  produced  by  him,  shall  reduce  the  com- 
plaint to  writing  and  cause  it  to  be  subscribed  and  sworn  to 
by  the  complainant;  which  complaint  shall  contain  a  concise 
statement  of  the  offense  charged  to  have  been  committed, 
and  the  name  of  the  person  accused,  and  that  the  complain- 
ant has  just  and  reasonable  grounds  to  believe  that  such  per- 
son committed  the  offense."^ 

§  41a.  Who  should  make  the  Complaint.  —  Offenses  ordinarily 
affect  some  more  than  others,  and  it  is  therefore  usual  for 
such  as  are  immediately  injured  to  complain.^    It  is,  however, 

•E.  S.,401,  §347. 

'  Id.,  §  348. 

■  1  Chitty  Cr.  L.,  1,  2 
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not  only  tlie  riglit,^  but  the  duty,^  of  every  man  competent  to 
enter  a  complaint,  knowing  that  another  has  committed  an 
offense,  to  prefer  a  complaint  against  him.  And  our  statute 
makes  every  person  not  standing  in' the  relation  of  husband 
or  wife,  parent  or  child,  who  knows  that  a  crime  has  been 
committed  and  conceals  it  from  the  magistrate,  an  accessory 
after  the  fact,  and  punishes  him  accordingly.*  But  at  com- 
mon law  a  person  who  merely  neglected  to  arrest  a  felon,  or 
to  make  known  that  a  felony  had  been  committed,  was  not  an 
accessory  after  the  fact.* 

§  42.  AVhen  a  Person  is  Liable  for  Making  a  Complaint.  —  The 
law  encourages  the  performance  of  the  duty  of  making  a  com- 
plaint by  insuring  to  the  complainant  all  due  protection  in 
the  discharge  of  such  duty.^  There  can  be  no  recovery  in  an 
action  against  a  person  for  complaining  of  or  indicting  a  party, 
even  though  the  complainant  is  mistaken  as  to  the  guilt  of 
the  accused,*  unless  his  proceedings  were  actuated  by  malice 
and  were  entirely  destitute  of  any  probable  cause.'  Even  if 
the  complainant  is  actuated  by  malice,  he  will  not  be  liable  to  an 
•action  if  there  was  a  probable  cause  for  a  prosecution.'  The 
rule  is  quite  as  strict,  if  not  more  so,  in  shielding  him  from  an 
action  of  slander  for  the  charges  made  in  the  form  of  a  com- 
plaint.' Probable  cause  is  defined  to  be  a  reasonable  ground 
of  suspicion  supported  by  circumstances  sufiSciently  strong  in 


'  1  Chitty  Cr.  L.,  1,  2. 
"  Barb.  Cr.  L.,  515. 
'  R.  S.,  393,  §  276. 

•  1  Bish.  Cr.  L.,  §694;  IHale,  371,  618;  contra,  Barb.  Cr.  L.,  515. 

•  Barb.  Cr.  L.,  515. 

•  McBean  v.  Richie,  18  Ills.,  114;  larael  ».  Brooks,  23  Ills.,  575;  Thorpie 
e.  Balliet,  25  Ills.,  339. 

'  Leldg  V.  Rawson,  1  Scam.,  273 ;  Jacks  v.  Stimpson,  13  Ills.,  702 ;  McBean 
®.  Richie,  17  Ills.,  63, 18  Ills.,  114;  Israel  v.  Brooks,  23  Ills.,  575;  Ross  v. 
Innis,  26  Ills.,  259;  35  Ills.,  487;  Chapman  «.  Cawrey,  50  Ills.,  513;  Collins 
».  Hayte,  50  Ills.,  337 ;  Bourne  v.  Stout,  63  Ills.,  361 ;  Comstock  v.  Wood,  50 
Ills.,  353 ;  Collins  «.  Fisher,  50  Ills.,  359. 

•  McBean  ».  Richie,  18  Ills.,  114;  Ross  ®.  Innis,  85  Ills.,  487;  Chapman  v. 
Cawrey,  50  Ills.,  513. 

•  Barb.  Cr.  L.,  515. 
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themselves  to  warrant  a  cautious  man  in  the  belief  that  the 
person  accused  is  guilty  of  the  offense  charged.^  The  mere 
belief  of  the  prosecutor  that  he  had  good  cause  for  commenc- 
ing criminal  proceedings,  is  not  a  sufficient  defense  to  such  an 
action,  if  all  the  facts  and  circumstances  under  which  he  act- 
ed clearly  show  that  there  was  no  probable  cause  for  his  acts, 
and  that  his  belief  was  groundless  and  could  not  have  been 
formed  without  the  grossest  ignorance  and  negligence.^  If 
he  has  fully  and  fairly  stated  all  the  facts  known  to  himself 
to  one  learned  in  the  law,  and  acts  under  his  advice,  this  will 
go  far  to  negative  malice.'  The  law  does  not  presume  malice 
or  want  of  probable  cause  merely  because  a  party  has  been 
prosecuted  and  acquitted,^  although  no  action  for  a  malicious 
prosecution  can  be  sustained  until  the  party  is  acquitted  or 
the  suit  is  otherwise  disposed  of.^ 

§4:3.  Who  Qualified  to  be  a  Complainant. — Formerly  it  was 
questionable  whether  an  infamous  person,  or  one  disqualified 
to  take  an  oath,  could  act  as  complainant,  for  the  reason  that 
he  was  incompetent  to  swear  to  the  complaint,  as  required 
by  the  statute.^  But  under  our  present  statute  an  infamous 
person,  of  sound  mind  and  of  sufficient  age  and  capacity,  is 
qualified  to  be  a  witness,''  and,  therefore,  may  be  a  complain- 
ant. A  justice,  however,  should  in  no  case  receive  a  com- 
plaint sworn  to  by  a  person  disqualified  from  being  a  witness 
by  insanity,  idiocy,  drunkenness  or  want  of  age;^  though  as 
to  infants,  if  they  understand  the  nature  and  obligations  of 
an  oath,  they  may  be  sworn,  no  matter  how  young,  and  their 

'  Ross  s.  Innis,  26  Ills.,  359;  35  Ills.,  487;  Chapman  ji.  Oawrey,  50  Ills., 
513;  Bourne  v.  Stout,  63  Ills.,  363. 

=  Jacks  V.  Stimpson,  13  Ills.,  703;  Hurd  v.  Shaw,  20  Ills.,  354;  Richey  v. 
Bean,  17  Ills.,  65. 

» Ross  V.  Innis,  26  Ills.,  259 ;  Collins  v.  Hate,  50  Ills.,  337. 

*  McBean  v.  Richie,  18  Ills.,  114;  Israel  ®.  Brooks,  23  Ills.,  575 ;  Thorpie 
V.  Balliet,  25  Ills.,  339. 

*  Hurd  V.  Shaw,  30  Ills.,  356;  Gilbert «.  Emmons,  43  Ills.,  142. 

°  Chitty  Cr.  L.,  2,  8 ;  Barb.  Cr.  L.,  516 ;  1  Bish.  Or.  L.,  §  333 ;  State  «.  Killet 
2  Bailey,  389 ;  Walker  v.  Kearny,  2  Stra.,  1148. 
'  R.  S.,  410,  §  426. 

*  Livingston  v.  Kinsted,  10  John.,  863 ;  Hartford  v.  Palmer,  16  John.,  143. 
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credit  is  to  be  determined  by  the  magistrate.'  The  justice 
should  not  act  in  a  case  if  he  sees  no  credit  should  be  given 
to  either  the  complainant  or  his  witnesses,^  except  it  may  be 
necessary  to  give,  protection,  which  the  law  aflPords  to  every 
man,  whether  entitled  to  be  believed  on  oath  or  not.' 

§  44.  Requisites  of  tlie  Complaint.  — •  The  Constitution  pro- 
vides that  "  no  warrant  shall  issue  without  probable  cause 
supported  by  affidavit  particularly  describing  the  place  to  be 
searched  and  the  person  or  thing  to  be  seized."*  The  word 
"affidavit"  means  a  sworn  statement  in  writing  of  one  or 
more  matters  of  fact  sworn  to  before  some  authorized  officer, 
usually  signed  by  the  person  making  it.^  It  seems,  then, 
that  the  Constitution,  as  well  as  the  statute,  requires  the  com- 
plaint to  be  in  writing  and  to  be  sworn  to,  and  the  statute 
requires  it  to  be  subscribed  by  the  complainant  and  to  "  con- 
tain a  concise  statement  of  the  offense  charged  to  have  been 
committed  and  the  name  of  the  person  accused,  and  that  the 
complainant  has  just  and  reasonable  grounds  to  believe  that 
such  person  committed  the  offense."'  And  unless  the  com- 
plaint shows  the  facts  required  by  the  Constitution  and  the 
statute,  the  magistrate  will  not  acquire  jurisdiction  to  issue 
the  warrant.'  It  has  been  held  necessary  that  a  written  com- 
plaint be  made  aetting  out  .the  offense,  even  when  the  accused 
is  brought  before  -the  magistrate  without  a  warrant.*  The 
same  precision  proper  to  be  observed  in  an  indictment  is  not 


'  Barb.  Cr.  L.,  518. 

"Id. 

'  Id. ;  State  v.  Killet,  3  Bailey,  389;  Com.  v.  Oldham,  1  Dana,  466;  see  also 
State  V.  Roth,  17  Iowa,  336. 

'  R.  S.,  59,  Con.,  Art.  II.,  §  6 ;  Sullivan  «.  City  of  Oneida,  61  Ills.,  343 

'  Burrill  Law  Die,  66. 

"  R.  S.,  401,  §  348. 

'  Flach  V.  Harrington,  Breese,  165,  3d  Ed.,  313 ;  Jloore  «.  "Watts,  Breese, 
43;  Gorton  v.  Frizzell,  30  Ills.,  391 ;  Tuttle  o.  Wilson,  34  Ills.,  559  ;  Parker  v. 
Follensbee,  45  Ills.,  478;  Myers  v.  People,  67  Ills.,  504. 

» 1  Bish.  Cr.  L.,  §  179;  Tracy  v.  Williams,  4  Conn.,  107. 
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required  in  the  complaint'  if  all  the  facts  which  constitute 
the  offense  are  substantially  stated.^ 

§45.  What  Must  be  Stated  In  the  Complaint.  —  In  a  complaint 
for  feloniously  taking  property,  tlie  value  of  the  property  and 
the  place  where  the  offense  arose  should  be  stated,  or  the  com- 
plaint will  be  insufficient;'  but  stating  the  offense  to  have 
been  committed  in  the  town  of  S.,  without  adding  the  county 
in  which  the  same  was  situated,  was  held  in  New  York  suffi- 
cient to  give  the  magistrate  jurisdiction,  for  the  courts  will 
take  judicial  notice  of  towns  created  by  law.*  A  warrant  issued 
upon  an  afhdavit  stating  tliatC  D.  entered  the  enclosure  of  A. 
B.  and  carried  off  her  grain,  was  held  to  be  no  justification  to 
the  officer  who  issued  it,  for  the  reason  that  the  affidavit  con- 
tained no  words  importing  a  felony.^  It  has  been  held  that 
a  magistrate  has  no  jurisdiction  to  issue  a  warrant  in  a  crimi- 
nal case  upon  a  complaint,  the  facts  of  which  are  stated  en- 
tirely on  information  and  belief,  if  the  person  from  whom 
the  information  comes  can  be  procured;  and  if  the  magistrate 
issues  a  warrant  in  such  case,  the  magistrate  and  the  com- 
plainant are  jointly  liable  to  an  action  for  false  imprisonment.' 
A  warrant  cannot  issue  against  one  if  his  guilt  appears  to  the 
magistrate  only  from  hearsay  and  mere  rumor,  even  if  it  be 
alleged  that  the  accused  will  escape  before  the  necessary  affi- 
davit showing  his  guilt  can  be  obtained.' 

§  46.  EfTect  of  Issuing  a  Warrant  Without  a  Sufficient  Com- 
plaint. —  It  is  important  that  the  comphiint  should  state  suffi- 
cient facts  to  give  the  magistrate  jurisdiction,  for  while  the 
statute  provides  that  the  accused  shall  not  be  discharged  on 


'  2  Hilliard  on  T.,  188 ;  Alexander  v.  Cai-d,  3  R.  I.,  145 ;  Ford  v.  State  4 
Chand.,  148. 

"  1  Chitty  Cr.  L.,  33  ;  1  Ai-cli.  C.  P.  &  PI.,  122 ;  1  Bisli.  Cr.  P.,  §  720  ;  Galla. 
ghar  ij.  State,  26  Wis.,  423. 

'Howell  v.  People,  3  Hill,  381 ;  contra,  Payne  v.  Barnes,  5  Barb.,  465. 

*  Vanderwprker  v.  People,  5  Wen  ,  530 ;  Dickinson  1J.  Breeden,  30  Ills., 
379  ;  County  of  Rock  Island  v.  Steele,  31  Ills.,  543. 

'Moore  v.  Watts,  Breese,  18,  3d  Ed.,  43. 

"  Comfort  V.  Fulton,  13  Abbott  N.  Y.  R.,  276. 

'  1  Arch.  C.  P.  &  PI.,  120,  note ;  Conner  o.  Com.,  3  Binn.,  38. 
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account  of  any  insufficiency  or  informality  in  the  complaint 
or  warrant,-' it  does  not  prevent  the  magistrate  from  bein^  lia- 
ble for  issuing  a  warrant  without  first  acqiiiring  jurisdiction. 
If  he  issues  a  warrant  not  supported  by  a  complaint  or  affida- 
vit, showing  probable  cause,^  and  containing  a  concise  state- 
ment of  the  offense,^  or  without  any  complaint  or  affidavit 
wliatever,^  such  warrant  is  void  for  want  of  jurisdiction,  and 
the  magistrate,  the  prosecutor  and  all  others  will  be  liable  for 
all  acts  done  under  or  by  virtue  of  such  process.'  If,  however, 
such  void  process  is  regular  on  its  face  and  the  magistrate  is- 
suing it  had  jurisdiction  of  the  subject  matter,  it  will  protect 
the  officer  executing  it,^  and  those  acting  under  him,' without 
notice  that  it  was  issued  without  jurisdiction.^  But  where 
the  complaint  shows  facts  sufficient  to  give  the  magistrate  a 
right  to  adjudicate  upon  the  question  as  to  the  propriety  of 
issuing  the  warrant,  and  he  has  observed  the  preliminaries 
required  to  obtain  jurisdiction,  no  mere  error  of  opinion  or 
judgment  will  render  him  liable.'  He  is  bound  to  decide  in 
such  case,  and  unless  he  acts  corruptly  it  would  be  against 
both  policy  and  justice  if  the  law  should  allow  him  to  be 
punished  because  he  did  not  decide  rightly.'"  Where  the  magis- 
trate acts  in  bad  faith  and  grants  a  warrant  against  an  innocent 
man  upon  an  oath  of  facts  and  circumstances  afibrding   no 

■  R.  8.,  407,  §  359 ;  but  see  Tony  v.  People,  17  Ills.,  105. 

'H.  S.,  59,  Con.,  Art.  II.,  §6;  Baldwin  v.  Hamilton,  3  Wis.,  747;  but 
see  Payne  v.  Barnes,  5  Barb.,  465. 

3R.S.,401,  §34S;  Finki).  City  of  Milwaukee,  17  Wis.,  37;  Carter  ».  Dow, 
16  Wis.,  299. 

'  Barb.  Cr.  L.,  522 ;  Flack  d.  Harrington,  Breese,  165,  2d  Ed.,  213. 

s  Moore  v.  Watts,  Breese,  18,  3d  Ed.,  42;  Comfort  v.  Fulton,  13  Abbott, 
N.  T.  Pr.  B.,  276 ;  Hull  v.  Blaisdell,  1  Scam.,  332 ;  Stolberg  i).  Ohumaclit, 
50  Ills.,  442;  Von  Kettler  B.Johnson,  57  Ills.,  109. 

"Lattin  ».  Smith,  Breese,  361 ;  Barnes  v.  Barber,  1  Gilm.,  401 ;  Parker  v. 
Smith,  1  Gilm.,  414 ;  Teft  t-.  Ashbaugh,  13  Ills.,  602;  Tuttle  d.  Wilson,  24 
Ills.,  561 ;  Stafford  v.  Low,  20  Ills.,  153. 

'2  Billiard  on  T.,  232, 235,  323 ;  Page  v.  Be  Puy,  40  Ills.,  506. 

'Barnes  v.  Barber,  1  Gilm.,  401 ;  McDonald  v.  Wilkie,  13  Ills.,  25. 

"Barb.  Cr.  L.,  522;  Carters.  Dow,  16  Wis.,  299. 

"  Id.;  Yates  v.  Lansing,  5  John.,  282 ;  Butler  v.  Porter,  17  John.,  145 ;  Flack 
V.  Ankeny,  Breese,  144,  2d  Ed.,  147 ;  Lancaster  v.  Lane,  19  Ills.,  242. 
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rational  ground  of  susjiiicioti  whatever,  he  will  doubtless  sub- 
ject himself  to  an  action.' 

GBMERAL  FORM  OP  COMPLAINT. 

State  of  Illinoi.s,'-'  i 

County  .=     )■  ^^■'' 

A.  B.,  of  the  town  of ,  in  the  said  county,  complains  to  L.  M.,  a  jus- 
tice of  the  peace  in  and  for  tlie  said  county,  and  being  duly  sworn  and  ex- 
amined on  his  oath  by  and  before  tJie  said  justice,  states  that  he  has  just 
and  reasonable  grounds  to  believe'  that  C.  D.°  did,  on  the' day  of , 


■  1  Chitty  Or.  L.,  34. 

'  It  is  customaiy,  if  not  necessary,  to  insert  the  name  of  the  state  and 
county  in  the  margin.  K.  S.,  408,  §408.  But  it  has  been  held  there  is  no 
need  of  inserting  the  na.mc  of  the  slate  in  the  margin  or  in  any  other  part 
of  an  indictment.  State  v.  Jordon,  13  Texas,  205 ;  State  v.  Lane,  4  Ired.,  113 ; 
Mitchell  V.  State,  8  Yerg.,  514;  Kirk  ».  State,  6  Mo.,  469;  Com.  o.  Quin,  5 
Gray,  478;  State  v.  Wentworth,  37  N.  li.,  196;  Teft  d  Com.,  8  Leigh,  721. 

^  If  the  name  of  the  county  is  stated  in  the  body  of  an  indictment,  it  may 
be  omitted  in  the  margin.  1  Bish.  Or.  P.,  377 ;  Teft  v.  Com.,  8  Leigh,  721 ; 
Com.  ».  Quin,  5  Gray,  478.  If  the  name  of  the  county  is  stated  in  the  mar- 
gin, but  omitted  in  the  body  of  the  indictment,  the  defect  is  cured  by  a 
verdict.     Kichols  v.  People,  40  Ills.,  395. 

'  The  letters  "ss"  mean  to  wit.,  and  are  unnecessary.  U.  S.  v.  Grush,  5 
Mason,  290. 

'  The  words  "he  has  just  and  reasonable  grounds  to  believe"  are  nece.s. 
saiy  in  a  complaint ;  li.  S.,  401,  §  348  ;  State  1).  Dale,  3  Wis.,  795 ;  but  should 
not  be  inserted  in  an  indictment.    R.  S.,  408,  §  408. 

*  The  statute  requires  that  the  name  of  the  accused  should  be  stated  if 
known ;  if  not,  the  fact  must  be  so  stated.  Willis  v.  People,  1  Scam.,  399 ; 
Scheer  v.  Keown,  29  Wis.,  586 ;  and  then  he  may  be  designated  by  any 
name,  description  or  circumstances  by  which  he  can  be  identified  with 
reasonable  certainty.    R.  S.,  401,  §g  348,  350. 

'  The  day,  month  and  year  must  be  stated.  1  Bish.  Or.  P.,  §  387 ;  State  v. 
Baker,  34  Me.,  52;  State  v.  Offutt,  4  Blaokf.,  387;  Envin  a.  State,  13  Mo., 
306 ;  Whitesides  i>.  People,  Breese,  4,  2d  Ed.,  21 ;  though  it  is  not  necessary 
to  prove  the  precise  day  or  year  as  alleged.  1  Chitty,  Cr.  L.,  223 ;  Gibhart  v. 
Adams,  23  Ills.,  399;  Koop  ■b.  People,  47  Ills.,  327;  People  v.  Stanvord,  9 
Cowen,  655.  Where  the  time  is  set  down  as  on  or  about  the  day  mentioned 
the  allegation  is  insufficient  in  an  indictment.  1  Bish.  Cr.  P.,  §390;  Man- 
zau-man-ne-kah  s.  United  States,  1  Pin.  Wis.,  124;  Hampton  v.  State,  8  Ind., 
336  ;  U.  S.  V.  Crittenden,  Hemp.,  61,  contra,  Cokely  «.  State,  4  Iowa,  477 ; 
although  this  is  sufficient  in  a  complaint  before  a  justice.  Rawson  d.  State, 
19  Conn.,  293;  but  see  Com.  v.  Hutton,  5  Gray,  89 ;  Com.  v.  Blake,  13  Allen, 
188.  The  words  "  at  divers  other  days  "  may  be  rejected  as  surplusage  and 
do  not  invalidate  the  complaint.    Gallagher  v.  Slate,  26  Wis.,  433. 
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A.  D.'  13—°,  at  the  town'  (or  "city")  of ,  in  the  county  aforesaid.' 

{Here  insert  statement  of  the  offense'' as  in  tlie  forms  given.  If  tlie  offense  did  not 

"  An  indictment  is  bad  which  does  not  aver  the  year  to  be  the  year  of  our 
Lord.  Whitesides  v.  People,  Breese,  4,  3d  Ed.,  21 ;  but  the  letters  "  A.  D." 
sufficiently  designate  the  year  of  our  Lord.  State  v.  Hodgeden,  3  Vt.,  481 ; 
State  ».  Gilbert,  13  Vt.,  647.  So  the  words  "  Anno  Domini,"  written  infull, 
are  sufficiently  English.  State  v.  Gilbert,  13  Vt.,  647 ;  also  the  words  "  in 
the  year,"  without  adding  "  of  our  Lord  "  have  been  held  to  refer  to  the 
Cliristiim  era,  and  therefore  to  be  adequate.  Hall  v.  State,  3  Kelley,  18,  23; 
Engleman  i>.  Stale,  2  Ind.,  91 ;  Com.  v.  Doran,  14  Gray,  37. 

°  Figures  may  be  used  in  an  indictment.  1  Bish.  C.  P.,  §  345  ;  State  b. 
Reed,  35  Me.,  489;  Stale  s. -Seamons,  1  Greene,  418;  Winfleld  ».  Stale,  3 
Greene,  339 ;  Stale  v.  TuUer,  34  Conn.,  280 ;  contra,  Berrian  «.  Slate,  2  ^ab.,  9 ; 
State  V.  Voshall,  4  Ind.,  589  ;  Finch  ».  State,  6  Blackf.,  533  ;  3  Hale  P.  C,  170. 

'  As  a  general  rule  it  is  not  necessary  to  allege,  the  particular  town  or 
other  localit}-.  It  is  sufficient  to  allege  that  it  was  within  the  county. 
Peoples.  Higgins,  15  Ills.,  110;  Haskins  «.  People,  16  N. Y.,  344;  Dillon 
».  State,  9  Ind.,  408;  State  v.  Goode,  24  Mo.,  361.  There,  are  some  excep- 
tions to  this  rule,  extending  to  cases  which  are  of  a  local  nature.  1  Bish. 
Cr.  P.,  372 ;  Norris  House  ».  State,  3  Greene  Iowa,  513 ;  but  see  Jenks  «.  State, 
17  Wis.,  665;  Zumoflf  ».  State,  4  Greene  Iowa,  526;  as  arson,  People  ii.  Slater, 
5  Hill,  401;  burglaiy,  etc.,  2  Arch.,  C.  P.  &  PI.,  265;  and  where  the  juris- 
diction of  the  court  extends  over  a  space  less  than  the  county.  1  Bish.  Cr. 
P.,  §  375.  An  allegation  that  the  offense  was  committed  in  one  town  is  sup- 
ported by  proof  that  the  offense  was  committed  in  another  town  or  village 
in  the  same  county  except  in  cases  of  a  local  nature.  1  Bish.  Cr.  P.,  §  371 ; 
contra.  Slate  v.  Crogan,  8  Iowa,  523;  Moore  ».  Slate,  12  Ohio,  387. 

'  The  words  "  in  the  county  aforesaid"  are  sufficient  without  repeating 
the  name  of  the  county.  1  Bish.  Cr.  P.,  g§  378,  379 ;  State  v.  Ames,  10, 
Mo.,  743 ;  Rex  v.  Kelderly,  1  Saund.  (Wms.  Ed.),  a08 ;  Barnes  v.  State,  5  Yerg., 
186 ;  Stale  v.  Wentworth,  37  N.  H.,  196 ;  Noe  v.  People,  39  Ills.,  96.  If  the 
allegation  is  that  Ihe  defendant  committed  the  crime  "at"  instead  of  "in" 
the  county,  it  is  sufficient.    Augustine  t.  State,  20  Texas,  450. 

'  It  is  sufficient  to  state  the  offense  in  the  terms  and  language  of  the 
statutes  creating  it;  Miller  v.  People,  2  Ssara.,  23J;  Quigley  «.  People,  2 
Scam.,  201 ;  Jones  b.  People,  3  Scam.,  477 ;  Chambers  v.  People,  4  Scam.,  351 ; 
Eells  V.  "People,  4  Scam.,  498 ;  People  v.  Baughman,  18  Ills.,  153  ;  Mohler  v. 
People,  24  Ills.,  26 ;  Cannady  «.  People,  17  Ills.,  159 ;  Morton  ».  People,  47 
Ills.,  467;  State  v.  Delue,  2  Pin.  Wis.,  204;  or  so  plainly  that  the  nature  of 
the  offense  may  be  easily  understood  by  the  jury.  R.  S.,  408,  §  408 ;  Connolly 
v.  People,  3  Scam.,  474;  Eells  d.  People,  4  Scam.,  498;  Swain  v.  People,  4 
Scam.,  178;  Chambers  v.  People,  4  Scam.,  351 ;  Cross  v.  People,  47  Ills.,  152. 
If  a  statute  creates  an  offense,  or  changes  a  common  law  offense,  or  alters 
the  punishment,  to  inflict  the  statutory  punishment,  its  language  must  be 
pursued  in  describing  the  offense.  Clark  v.  People,  1  Scam.,  119;  Curtis  v. 
People,  1  Scam.,  285 ;  Perry  v.  People,  14  Ills.,  499. 
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exist  at  common  law,  but  is  created  iy  statute,  or  changed  by  statute,  add' — 
if  not,  omit — t?i,e  following  words  :  "  contrary  to  tlie  form'  of  the  statute'  in 
such  case  made  and  promded.) 

And  the  said  A.  B.,  being  further  examined  by  the  said  justice,  on  his 
oath,  says*  that  the  said  offense  has  been  committed,  and  that  the  following 
are  the  gi'ounds  of  this  deponent's  belief  that  the  said  C.  D.  committed  the 
same.  (Here  insert  statement  of  such  facts  as  are  known  to  the  complainant, 
showing  pr.obable  cause  and  the  grounds  of  his  belief.) 

And  E.  P.,"  a  witness  produced  by  the  said  complainant,  being  sworn  and 
examined  by  the  said  justice  on  his  oath,  says  {here  insert  such  facts  as  tlte 
witness  knows  in  relation  to  the  offense). 


'  If  the  offense  is  created  or  changed  from  a  lower  to  a  higher  grade  by 
statute,  an  indictment  must  conclude  against  or  contrary  to  the  form 
of  the  statute  or  statutes,  etc.  1  Stark.  0.  PI.,  2d  Ed.,  229 ;  People  v. 
Enoch,  13  Wen.,  159 ;  Chapman  v.  Com.,  5  Whart.,  427 ;  State  ».  Gove,  34 
N.  H.,  510;  Rex  «.  Dickenson,  1  Saund.  R.,  135a,  note.  Where  the  offense 
existed  at  common  law,  and  an  additional  punishment  is  inflicted  by  statute, 
the  offender,  if  the  conclusion  against  the  statute  is  omitted,  is,  according  to 
some  authorities,  liable  to  the  common  law  punishment,  but  not  to  the  new 
penalty  under  the  statute.  1  Stark.  Cr.  PI.,  229 ;  1  Chitty  Cr.  L.,  290.  But  the 
weight  of  authority  in  such  case  seems  to  be  in  favor  of  inflicting  the  statute 
penalty.  R.  S.,  395,  292 ;  State  v.  Steadman,  7  Port,  495 ;  State  ®.  Burt,  25  Vt., 
373;  Bennett  v.  State,  3  Ind.,  167.  If  a  statute  be  merely  declaratory  of  an 
offense  at  common  law,  an  indictment  for  the  offense  may  conclude  against 
the  statute  or  as  at  common  law.  1  Arch.  C.  P.  &  PI.,  306;  1  Bish.  Cr.  P., 
§599;  Fullers.  State,  1  Blackf.,  63.  If  the  conclusion  is  against  the  form  of 
the  statute,  the  accused  cannot  be  convicted  of  any  but  a  statutory  offense. 
Town  of  Paris  ».  People,  27  Ills.,  74;  contra,  1  Bish.  Cr.  P.,  §  601,  607,  and 
numerous  authorities  there  cited.     Com.  v.  Kennedy,  15  B.  Monr.,  531. 

°  The  omission  of  the  word  "  form"  has  been  held  not  to  be  a  fatal  de- 
fect.   Com.  V.  Caldwell,  14  Mass.,  330 ;  1  Bish.  Or.  P.,  603. 

°  Where  the  offense  is  created  by  several  statutes,  it  is  proper,  if  not  neces- 
sary, to  conclude  against  the  statutes  in  the  plural.  State  v.  Moses,  7 
Blackf.,  244 ;  State  v.  Dayton,  3  Zab.,  49 ;  1  Bish.,  Cr.  P.,  g§  605,  606. 

*  The  statute  does  not  seem  to  require  that  the  examination  of  the  com- 
plainant and  of  the  witnesses  produced  by  him  should  be  reduced  to  writ^ 
ing.  R.  S.  401,  §348,  But  the  Constitution  provides  that  "no  warrant  shall 
issue  without  probable  cause,  supported  by  aflSdavit."  R.  S.,  59,  Con., 
Art.  II.,  §  6.  Therefore  it  would  seem  to  be  necessary  to  reduce  enough  of 
the  evidence  to  writing,  either  in  the  form  of  an  affidavit  or  in  the  com- 
plaint, to  show  probable  cause. 

'  If  the  complainant  can  swear  to  facts  enough  of  his  own  knowledge  to 
show  probable  cause  for  issuing  the  warrant,  it  is  not  necessary  to  produce 
any  additional  witnesses. 


38  PEOOEEDINGS    BEFOEE    JUSTICE. 

Wherefore  the  said  A.  B.  prays  a  warrant  may  issue  against  the  said  C. 
D.  according  to  law.  A.  B. 

E.  F. 
Taken,  subscribed  and  sworn  ("  or  affirmed")  to  i 

before  me  this day  of ,  A.  D.  18 — .     ) 

L.  M.,  J.  P. 

FORM  OF  COMPLAINT  WHERE   THE  NAME   OF    THE    ACCUSED   IS   UNKNOWN. 

State  of  Illinois,  i 
County.    )^®- 

A.  B.,  of  the  town  of ,  in  said  county,  complains  to  L.  Al.,  a  justice 

of  the  peace  in  and  for  said  county,  and  being  duly  sworn  and  examined  on 
his  oath  by  and  before  the  said  justice,  stales  that  he  has  just  and  reasonable 
grounds  to  believe  that  a  certain  man,  whose  name  is  unknown,  but  whose 
person  is  well  known,  and  who  is  employed  as  a  driver  of  cattle,  wears  a 
wliite  hat  and  has  lost  Ms  eyesight  {or  insert  such  other  description  as  cor- 
responds with,  the  faots^)  did  on,  etc.,  at,  etc. 

(Conclude  as  in  previous  form.) 

II.  The  Wakbant. 

§  47.  Provisions  of  the  Statute  Relating  to  the  Warrant  —  Wit- 
nesses. —  The  statute  provides  that  "  if  it  appears  that  such 
oifense  has  been  committed,  the  judge  or  justice  of  the  peace 
Bhall  issue  a  vi^arrant,  directed  to  all  sheriffs,  coroners  and  con- 
stables within  this  state,  stating  the  offense  by  name,  or  so 
that  it  can  be  clearly  inferred,  the  name  of  the  person  accused, 
and  requiring  the  officer  to  whom  it  is  directed  forthwith  to 
take  tlie  person  of  the  accused  and  bring  him  before  such 
judge  or  justice;  or,  in  case  of  his  absence  or  inability  to  act, 
before  any  other  judge  or  justice  of  the  county,  and  in  the 
same  warrant  may  require  the  officer  to  summon  such  wit- 
nesses as  shall  be  therein  named  to  a^jpear  and  give  evidence 
on  the  examination."^ 

§48.  Requisites  of  the  Warrant.  —  The  warrant  mast  be  in 
writing.be  in  the  name  of  the  people  of  the  state  of  Illinois'  and 

'  It  is  not  sufficient  to  give  him  a  name,  adding  the  word  "  alias."  Scheer 
V.  Keown,  39  Wis.,  586. 
'  R.  S.,  401,  §  349. 
'  R.  S.,  73,  Con.  of  Ills.,  Art.  VI.,  §33. 
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he  under  the  hand  and  seal'  of  the  magistrate.'  If,  however, 
it  is  not  under  seal,  the  statute  provides  that  the  accused  shall 
not  be  discharged  on  that  account,  but  the  warrant  may  be 
amended  by  the  judge  or  justice  of  the  peace  at  any  time 
pending  the  proceedings.'  It  ought  to  set  forth  the  day  and 
year  when  it  is  issued,  but  the  place  where  issued  need  not 
be  expressed  in  the  warrant,  except  in  the  margin,  if  not  set 
forth  in  the  body  of  the  warrant.''  It  must  state  the  offense 
by  name,  or  so  that  it  can  be  clearly  inferred;'^  but  the  same 
particularity  and  technical  accuracy  is  not  required  in  a  war- 
rant, mittimus,  or  recognizance  as  in  an  indictment;"  and  it 
need  not  be  returnable  at  any  particular  time  or  place,  and 
continues  in  force  until  it  is  fully  executed  and  obeyed.''  It 
must  not  be  left  in  blank  to  be  filled  up  by  the  officer  or 
party,  and  if  the  name  of  the  officer  or  party  be  inserted  with- 
out authority  after  the  issuing  of  the  warrant,  the  arrest  will 
be  illegal  and  the  person  executing  it  will  not  be  protected 
in  proceeding  under  it.^  But  it  may  be  filled  up  by  the  mag- 
istrate himself  after  he  has  signed  it  before  he  delivers  it  over 
to  the  ofiicer.^  And  it  should  not  be  general  to  apprehend 
all  persons  suspected,  but  should  direct  the  officer  to  appre- 
hend some  particular  individual;  otherwise  it  will  be  void.'" 


'  Under  a  former  statute  a  seal  was  not  necessary.  T.  S.,  &c.,  Stat.,  415, 
§310.  But  this  statute  is  now  repealed,  so  that  the  statute  is  now  silent  on 
the  point  in  which  case  the  authorities  as  to  whether  a  seal  is  necessary  or 
not,  are  conflicting.  1  Bish.  C.  P.,  §227.  The  weight  of  authority  seems 
to  be  in  favor  of  requiring  a  seal.  Welsh  v.  Scott,  5  Ired.,  73;  Lough  o. 
Millard,  3  R.  I.,  436 ;  State  i).  Drake,  36  Me.,  366 ;  Taokert  i).  State,  3  Yerg., 
393;  contra.  State  v.  Vaughn  Harper,  313;  Thompson  v.  Fellows,  1  Fost.  N. 
H.,  425 ;  Fobs  v.  Isett,  4  Greene  Iowa,  76, 435 ;  Davis  ^.'Clements,  3  N.  II.,  390. 

=  1  Chitty  Q.  L.,  38. 

3R.  8.,  403,  §359. 

*  1  Chifty  Or.  L.,  38. 
'RS.,  401,  §349. 

'  Young  11.  People,  18  Ills.,  566 ;  Besmeir  v.  People.  15  Ills.,  440 ;  People 
V.  Blaukman,  17  Wen.,  255 ;  Thomas  ».  People,  18  Ills.,  696. 
'  1  Chitty  Cr.  L.,  39;  Barb.  Cr.  L.,  527. 
•1  Nun.  &  Walsh,  188;  Barb.  Cr.  L.,  528. 

•  Barb.  Cr.  L.,  538. 

'°  Id.,  534;  1  Arch.  C.  P.  &  PI.,  136;  Wells  v.  Jackson,  3  Munf.,  458. 
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§  49.  Name  of  the  Accused,  how  Designated.  —  The  name  of 
the  person  to  be  apprehended  should  be  accurately  stated  if 
known.*  If  the  name  inserted  be  not  the  right  one,  or  be 
fictitious  merely,  the  arrest  cannot  be  justified,  even  though 
the  person  arrested  be  the  one  intended,  unless  he  is  known 
as  well  by  the  name  in  the  warrant  as  by  his  true  name.* 
And  if  the  officer  makes  an  arrest  under  such  circumstances 
he  will  be  liable  to  an  action  for  false  imprisonment.'  But 
the  statute  provides  that  "  if  the  name  of  the  defendant  is  un- 
known to  the  complainant  or  judge  or  justice  of  the  peace, 
he  may  be  designated  by  any  name,  description  or  circum- 
stances by  which  he  can  be  identified  with  reasonable  cer- 
tainty, and  if  upon  arrest  he  refuses  to  disclose  his  true  name 
he  may  be  tried  and  convicted  by  the  name  used  in  the  war- 
rant."^    Prior  to  the  statute  a  warrant  to  apprehend  " — 

Hood,"  omitting  his  Christian  name,  "of  B.  in  the  parish  of  F., 
by  whatsoever  name  he  may  be  called  or  known,  the  son  of 
Samuel  Hood,  to  answer,"  etc.,  was  held  defective  as  omitting 
the  Christian  name  and  assigning  no  reason  for  the  omission 
nor  giving  any  distinguishing  particulars  of  the  individual.^ 
So  a  description  of  A.  and  his  associate  was  held  void  as  to 
the  latter." 

GBNBRAL  POIIM  OF  A  WARRANT  AHD  STJBPOSNA. 

State  of  Illinois,  i 

County.       \  ^^■ 

The  People  of  the  State  of  Illinois  to  all  Sheriffs,  Coroners  and  Constables  of 

the  said  State,  Greeting : 

Whereas,  A.  B.  has  this  day  made  complaint  to  L.  M.,  a  justice  of  the 
peace  in  and  for  the  said  county,  and  the  said  justice,  having  examined  on 
oath  the  said  complainant,  and  E.  F.,  a  witness  produced  by  him,  and  re- 

'  1  Chitty  Cr.  L.,  39 ;  Scheer  v.  Keown,  39  Wis.,  586. 

'  1  Arch.  C.  P.  &  PI.,  136 ;  G-riswokl  v.  Sedgwick,  6  Cowen,  465 ;  Scott  v. 
Ely,  4  Wen.,  555 ;  Mead  v.  Haws,  7  Cowen,  332;  Shadgett  v.  Clipson,  8 
East,  338;  Gurnsey  v.  Lovell,  9  Wen.,  319 ;  Scheer  v.  Keown,  29  Wis.,  586. 

=  Id. ;  Melvin  ti.  Fisher,  8  JST.  H.,  406;  Scheer  v.  Keown,  39  Wis.,  586. 

^R.  S.,  401,  §350. 

•  Rex  ®.  Hood,  1  M.  &  M.,  281 ;  1  A-ch.  C.  P.  &  PI.,  137. 

•  1  Arch.  C.  P.  &  PL,  136 ;  Wells  v.  Jackson,  3  Munf.,  458. 
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duced  the  complaint  to  writing  and  caused  it  to  be  subscribed  and  sworn 
to  by  the  said  complainant,  whereby  it  appears  that  the  offense  of  (insert  the 
name  of  the  offense,  or  so  that  it  can  be  clearly  inferred)  has  been  committed, 
and  that  C.  D.  is  charged  with  having  committed  the  same ; 

We  therefore  command  you  forthwith  to  take  the  person  of  the  said  C. 
D.  and  bring  him  before  L.  M.,  or,  in  case  of  his  absence  or  inability  to  act, 
before  any  other  judge  or  justice  of  the  said  county,  to  answer  to  the  said 
charge  and  be  dealt  with  according  to  law.' 

And  you  are  also  hereby  I'equired  to  summon  (insert  names  of  witnesses) 
to  appear  forthwith  and  give  evidence  on  the  examination  of  the  said  C. 
£).  on  the  said  charge,  at  my  office  in  the  town  of in  said  county. 

Given  under  my  hand  and  seal  at in  the  county  of — —  and  state  of 

Illinois,  this day  of ,  A.  D.  18 — . 

L.  M.,  J.  P.    [Seal.] 

§50.  Special  Officer.  —  "The  jndge  or  justice  of  the  peace 
issuing  the  warrant  may  make  an  order  thereon  authorizing 
a  person  to  be  named  in  the  order  to  execute  the  same,  and 
the  person  so  named  may  execute  such  warrant  in  the  same 
manner  and  have  the  like  powers  as  if  he  were  the  officer 
named  in  the  warrant,  and  all  sheriffs,  coroners,  constables  and 
others,  when  required  in  their  respective  counties,  shall  aid 
in  the  execution  of  such  warrant."^ 

FORM  OF  A  WATJKANT  DtRECTED  TO  A  PIIIVATE  PERSON. 

State  of  Illinois,  i 

County,      y  ^^■ 

The  People  of  the  State  of  Illinois  to  all  Sheriffs,  Coroners  and  Constables 
of  the  said  State,  and  to  John  Doe  (conclude  as  in  the  next  previous  form). 


FORM  OF  OKDER  THBKEON. 


State  of  Illinois, 
County.      ^  ®^ 

Ordered  that  John  Doe,  named  in  the  within  warrant,  be  hereby  author- 
ized to  execute  the  same. 

Dated  this day  of ,  A.  D.  18—.  L.  M.,  J.  P.     [Seal.] 

'  The  warrant  is  sufficient  although  it  does  not  command  the  officer  to 
make  a  return  of  the  same  and  his  doings  thereon.  Com.  «.  Boon,  2  Gray, 
74;  Tubbs  ®.  Turhey,  3  Cush.,  438.  And  it  has  been  held  that  it  is  not  void_ 
though  returnable  on  the  next  day  after  its  date.  State  v.  Freeman,  8 
Iowa,  439. 

"  R.  S.,  401,  §331.  At  common  law  a  justice  of  the  peace  had  a  right  to 
direct  this  warrant  to  any  particular  private  person  by  name.  Com.  v. 
Keeper  of  Prison,  1  Ashm.,  183 ;  Kelsey  v.  Parmelee,  15  Conn.,  260 ;  Meek  c. 
Piorce,  19  Wis.,  800. 
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III.  The  Akkest. 
1.  TJndee  a  Waeeant. 

§  51.  Who  may  Make  the  Arrest.  —  In  this  state  the  statute 
requires  the  warrant  to  be  directed  to  all  sheriffs,  coroners 
and  constables  in  the  state,^  and  by  statute  the  magistrate 
issuing  the  warrant  may  authorize  any  person  to  execute  the 
same,^  and  the  statute  authorizes  any  of  these  persons  to  ar- 
rest tlie  person  against  whom  the  warrant  is  issued  in  any 
county  in  the  state,  whether  in  or  out  of  his  own  county.'  A 
deputy  sheriff  who  is  duly  appointed  by  an  instrument  in 
writing  signed  by  the  sheriff  and  qualified,  may  execute  the 
warrant  in  the  name  of  the  sheriff.^  If  the  warrant  is  di- 
rected to  a  constable  and  not  to  a  marshal,  the  acts  of  a  mar- 
shal under  it  are  void.'  Though  the  warrant  is  directed  to 
several,  it  may  be  executed  by  one." 

§  52.  Duty  of  the  Ofllcer  on  Receiving  a  Warrant.  —  It  is  the 
duty  of  every  officer  to  whom  a  warrant  is  lawfully  directed 
and  delivered,  to  serve  and  execute  the  s^me  without  delay,' 
though  he  may  do  so  at  any  time  afterwards  until  the  object 
of  the  warrant  has  been  satisfied,'  and  if  he  refuses  or  neglects 
to  do  so,  he  will  be  punishable  for  his  disobedience  and  neg- 
lect.' The  officer  should  proceed  with  secrecy  in  all  cases,'" 
and  where  the  offense  is  not  a  felony  at  common  law"  he 
should  be  careful  not  to  arrest  a  person  not  named  or  describ- 


1  R.  S.,  401,  §349. 

^Id,  g.351. 

=  Id.,  gg  351,  332. 

'  Id.,  990,  §§  7-12.  As  to  rule  under  former  statutes,  see  Kindred  s.  Stitt, 
51  Ills.,  401. 

^  Hickey  i).  Porrestal,  49  Ills.,  256. 

"  1  Bisk.  Cr.  P.,  §  206. 

'  K.  S.,  400,  §  340. 

« 1  Bish.  Cr.  P.,  §206;  Peak,  234. 

'  K.  S.,  383,  §  208 ;  1  Chitty  Cr.  L.,  47. 

"IBish.  Cr.  P.,  §306. 

"  People  V.  Adler,  3  Park.,  354 ;  Marsh  «.  Smith,  49  Ills.,  396 ;  Kindred  v. 
Stitt,  51  Ills.,  401. 
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ed  in  the  warrant,  for  if  he  does  bo  he  will  be  a  trespasser, 
though  he  actually  arrests  the  proper  person.^  If  the  officer 
does  not  know  the  party,  he  should  be  informed,  so  as  to  be 
acquainted  with  his  personal  appearance,  or  have  some  one 
on  whom  he  can  rely  point  him  out,  as  he  is  bound  at  his 
peril  to  arrest  the  proper  person.^ 

§  53.  Persons  Privileged  from  Arrest.  —  State  senators  and 
representatives  are  privileged  from  arrest  in  all  cases  except 
treason,  felony,  or  a  breach  of  the  peace,  during  the  session  of 
the  general  assembly,  and  in  going  to  and  returning  from  the 
same.'  So  are  United  States  senators  and  rejjresentatives 
privileged  from  arrest  in  all  cases  except  treason,  felony  and 
breach  of  the  peace  during  their  attendance  at  the  session  of 
their  respective  houses,  and  in  going  to  and  returning  from 
the  same.^  Foreign  sovereigns,  their  attendants,''  ambassadors, 
diplomatic  agents,  their  secretaries,  attendants,  families  and 
domestic  servants,*  public  ministers,  including  secretaries  of 
legation,'  while  personally  upon  our  territory,  are  j)rivileged 
from  arrest.*  But  a  consul  is  not  privileged  from  arrest,* 
though  he  cannot  be  proceeded  against  in  a  state  court.^"  Elec- 
tors are  privileged  from  arrest  in  all  cases  except  for  treason, 
felony  or  a  breach  of  the  peace  during  their  attendance  at 

'  Crock,  on  S.  and  C,  §§  55,  01 ;  ante  %  49. 

=  Id. ;  Barb.  Cr.  L.,  532. 

=  R.  S.,  as,  Con.  of  Ills.,  Art.  IV.,  §  14;  1  Pin.  Wis.,  115. 

*  R.  S.,  11,  Con.  of  U.  S.,  Art.  I.,  §  6,  Sub.  1 ;  1  Pin.  Wis.,  84. 

'  Phillim.  International  Law,  304;  Poison  Law  of  Nations,  25 ;  Wheat. 
International  Law,  6th  Ed.,  143. 

«  U.  S.«.  Lafontaine,  4  Cranch  C.  C,  ITS;  Vattel  Law  of  Nations,  b.  4,  §§ 
80-82;  1  Kent  Com.,  38,  39 ;  Wlieat.  International  Law,  6tli  Ed.,  143,284; 
Stale  «.  De  La  Forest,  3  ISTott  &  MoCord,  217;  Respublica  v.  Be  Lonchampes, 
1  Dallas,  111 ;  Schooner  Exchange  v.  McFadden,  7  Cranch,  116 ;  XJ.  S.  Stat, 
at  Large,  117,  Act  of  April  30,  1789,  Chap.  9,  §  25. 

'  Vattel  Law  of  Nations,  b.  4,  §  112;  ex  parte  Cabrera,  1  Wash.  C.  C,  233; 
Taylor  v.  Best,  14  C.  &  B.,  487;  S.  C,  25  Eng.  L.  &  Eq.,  383. 

'  1  Bish.  Cr.  L.,  §§  134-128. 

» U.  S.  11.  Bavaria,  2  Dallas,  297 ;  State  v.  De  Laret,  2  Nott  &  MoCord,  317 ; 
Com.  V.  Kosloff,  5  Serg.  &  R.,  545. 

"  Judiciary  Act  of  U.  S.,  1789;  1  Bish.  Cr.  L.,  §  181. 
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elections  and  in  going  to  and  returning  I'rora  the  same.^  So 
the  militia  in  all  cases  except  treason,  felony  or  breach  of  the 
peace  are  privileged  from  arrest  during  their  attendance  at 
musters,  and  elections,  and  in  going  to  and  returning  from  the 
same.^  Judges,  counselors,  attorneys,  clerks,  sheriffs,  and 
other  officers  of  the  court,  shall  be  privileged  from  arrest 
while  attending  court  and  while  going  to  and  returning  from 
court.'  It  has  been  held  in  England  that  under  the  exception 
"  treason,  felony  or  the  breach  of  the  peace"  all  indictable  of- 
fenses are  comprehended.^ 

§  54.  When  Made.  — The  arrest  may  be  made  at  any  time  of 
the  day  or  night,  or  on  any  day,'^  including  Sunday .°  But  if 
made  in  the  niglit  more  special  notification  of  the  officer's 
autiiority  is  necessary.' 

§  55.  Breaking  Doors. — The  outer  doors  or  windows  of  the 
dwelling-house  of  the  offender  may  be  broken  open  in  tlio 
day  or  night  time  to  make  an  arrest  on  a  eriniinal  warrant  in 
all  cases,  for  though  in  regard  to  civil  process  a  man's  house 
is  his  castle,  it  is  not  to  be  made  a  sanctuary  for  criminals  of 
any  grade.^  But  in  all  cases  of  a  misdemeanor,''  and  possibly 
of  a  felony,'"  where  the  party  does  not  know  the  object  of  the 
officer,  there  should  be  first  a  demand  for  admittance  and  a 
statement  of  the  object  of  it  before  breaking  open  the  doors  or 
windows."     So  an  officer  acting  in  good  faith  under  a  regular 


'  R.  S.,  74,  Con.  of  Ills.,  Art.  VII.,  §  3. 
'Con.  of  Ills.,  Art.  XII.,  §4. 
'  R.  S.,  170,  §  9. 

*  Rawlins  s.  Ellis,  16  Mees.  &  W.,  172;  1  Bisli.  Cr.  P.,  g  307. 

'  R  S.,  401,  §353;  State  v.  Smith,  1  N.  H.,  3 IB;  BjU  ».  Clapp,  10  .lolm., 
263;  States.  Shaw,  1  Root,  134;  State  v.  Brenan's  Liquors,  25  Conn.,  278. 

•  1  Arch.  C.  P.  &  PL,  111;  1  Bish.  Cr.  P.,  §207;  Main  ».  McCarty,  15 
Ills.,  441. 

'  1  Arch.  C.  P.  &  PI.,  Ill,  113. 

■  Id.,  116;  Barb.  Cr.  L.,  545;  1  Bish.  Cr.  P.,  §300;  Bell  u.  Clapp,  10  John., 
263 ;  State  v.  Smith,  1  N.  H.,  346 ;  Snydacker  v.  Brosse,  51  Ills.,  360. 
"  1  Bish.  Cr.  P.,  §§  197,  302. 
'°  Crock,  on  S.  &  C,  §  63 
"IChittyCr.L.,  53. 


AEEEST,    EXAMINATION,    COMMITMENT   AND    BAIL.  45 

criminal  warrant  may  break  into  the  house  of  a  third  person 
to  arrest  the  supposed  oiFender,  and  if  he  does  not  find  him 
there,  or  it  turns  out  that  the  supposed  offender  is  innocent, 
the  officer  will  be  protected.^  Wlien  an  officer  has  entered 
the  door  of  a  dwelling-house  and  the  doors  are  locked  upon 
him,  he  or  his  assistants  may  break  them  open  to  obtain  his 
or  their  liberty.^ 

§  56.  Showing  or  Stating  Substance  of  Warrant.  —  A  regular 
and  known  officer,  acting  within  his  proj^er  district,  is  not 
bound  to  exhibit  his  authority  when  he  arrests  an  offender, 
though  it  be  demanded.'  But  a  special  deputy  must  do  so, 
and  if  he  refuses,  the  party  ma}'  resist,"*  and  the  warrant  un- 
der such  circumstances  will  be  no  protection  against  an  ac- 
tion for  an  assault  and  battery  and  false  imprisonment.'  A 
regular  officer  should,  however,  either  before  or  at  the  mo- 
ment of  the  arrest,  make  known  in  some  form  that  he  comes 
in  his  official  capacity  to  make  the  arrest  on  the  warrant  or 
other  process,  and  not  in  that  of  a  mere  wrong-doer,  or  other- 
wise he  may  be  lawfully  resisted.*  But  the  wearing  the  ac- 
customed badge  of  office  is  a  sufficient  notice  of  the  official 
capacity,  even  in  tlie  case  of  a  fi-esh  incumbent,'  and  possibly, 
if  he  was  elected  by  tlie  people,  that  may  be  deemed  a  suffi- 
cient notice.*  If  an  officer  is  acting  out  of  his  own  district, 
he  must  show  his  warrant  on  demand  made.'  In  all  cases 
after  the  party  has  submitted  to  the  arrest,  the  officer,  if  re- 
quired, is  bound  to  inform  him  of  the  substance  of  the  war- 


'  Crock,  on  S.  &  C  ,  §  G3 ;  1  Bisli.  Cr.  P.,  §§  200,  204. 

"  Crook,  on  S.  &  C,  §64;  1  Bish.  Cr.  P.,  g20.i. 

'IBish.  Cr.,  P.,  t^g  190-192;  Re.x  v.  Woolner,  1  Moody,  334;  Rex  o. 
Gordon,  1  East.  P.  C,  315,  352;  Arnold  o.  Stevens,  10  Wen.,  514;  Com.  v. 
Cooley,  6  Gray,  350. 

*  Barb.  Cr.  L.,  534;  Frost  v.  Thomas,  24  Wen.,  418. 

'  Crock,  on  S.  &  C,  §05:  Frost  v.  Thomas,  24  Wen.,  418. 

'  Bellows  V.  Shannon,  3  Hill,  91 ;  Kindred  o.  Stitt,  51  Ills.,  406. 

'  Yates  «.  People,  32  N.  Y.,  509. 

•  1  Bish.  Cr.  P.,  §  190. 

"  State  V.  Kirby,  3  Ired.,  301 ;  State  «.  Curtis,  Hayw.,  471 ;  Com.  o.  Field, 
18  Mass.,  331. 
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rant.^  But  in  no  case  is  the  officer  bound  to  part  with  the 
possession  of  the  warrant, 'for  that  is  his  justification.  If  the 
party  arrested  should  get  possession  of  the  warrant  and  refuse 
to  return  it,  the  officer  may  use  just  so  much  force  as  is  neces- 
sary to  retake  it,  and  no  more.^ 

§  57.  Arrest,  how  Made.  —  In  order  to  constitute  an  arrest 
the  party  arresting  must  either  touch  the  other,'  or  actually 
and  physically  restrain  and  control  him,''  or  the  party  arrest- 
ed must  submit  himself  by  words  or  actions  to  be  in  custody,'' 
and  the  intent  to  apprehend  the  person  arrested  must  be 
made  known  or  be  obvious  from  the  circumstances.*  It  is 
sufficient  that  the  party  arresting  "  touch  the  other  with  the 
end  of  his  finger.'"  So  if  a  bailiff  comes  into  a  room  and 
tells  the  defendant  he  arrests  him,  and  locks  the  door,  that  is 
an  arrest,  for  he  is  in  custody  of  the  officer.*  But  mere  words 
will  not  constitute  an  arrest.'  As  if  an  officer  notifies  or  re- 
quests the  defendant  to  appear  before  a  magistrate  and  he  ac- 
cordingly appears,  without  being  taken  into  custody,  this 
does  not  constitute  an  arrest."    The  arrest  is  usually  made  by 

'  State  B.  Townsend,  5  Harring.  Del.,  487, 488 ;  Keman  v.  State,  11  Ind.,  471 ; 
Drennan  v.  People,  10  Mich.,  169  ;  Com.  ■».  Field,  13  Mass.,  321 ;  Bellows  v. 
Shannon,  3  Hill,  92;  see  State  ®.  Garrett,  1  "Winston,  No.  1, 144;  Kindred  «. 
Stitt,  51  Ills.,  405. 

'  Barb.  Or.  L.,  524 ;  1  Bish.  Or.  P.,  §  193 ;  Rex  v.  Milton,  Moody  &  M.,  107 ; 
3  Car.  &  P.,  31. 

'  Genner  v.  Sparks,  6  Mod.,  173. 

*  'Williams  v.  Jones,  Cas.  temp.  Hardw.,  298,  301 ;  Granger  ii.  Hill,  4  Bing. 
N.  B.,  213;5  Scott,  561. 

'  1  Chitty  Cr.  L.,  48;  1  Arch.  C.  P.  &  PI.,  112;  Emery  v.  Chelsey,  18  N. 
H.,  198 ;  Mowry  v.  Chase,  10  Mass.,  79,  85 ;  Russen  v.  Lucas,  1  Car.  &  P.,  153 ; 
George  «.  Bradford,  3  Car.  &  P.,  464 ;  Berry  v.  Adamson,  6  B.  &  Cres.,  528. 

•  1  Bish.  Cr.  P.,  §  158 ;  Mackalley'a  case,  9  Co.,  65a ;  Rex  v.  Davis,  7  Car. 
&  P.,  785 ;  Rex  v.  Howarth,  1  Moody,  207 ;  Rex  ».  Payne,  1  Moody,  378. 

'  1  Bish.  Cr.  P.,  §  157. 

'  1  Arch.  C.  P.  &  PI.,  113;  1  Bish.  Cr.  P.,  §157  ;  Williams  v.  Jones,  Cas. 
temp.  Hardw.,  398,  301. 

"  1  Chitty  Cr.  L.,  48: 1  Bish.  Cr.  P.,  §157. 

'•  Barb.  Cr.  L.,  530;  1  Arch.  C.  P.  &  PI.,  113;  Huntington  v.  Blaisdell,  2 
N.  H.,  318. 
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laying  hands  on  the  party  and  detaining  him,'  and  according 
to  some  authorities  the  officer  must  corporally  seize  or  touch 
the  defendant's  body  before  the  arrest  is  complete;^  but  the 
better  opinion  seems  to  be  that  no  manual  touching  of  the 
body  is  necessary  in  order  to  constitute  an  arrest  or  an  im- 
prisonment. It  is  sufficient  if  the  party  is  in  tlie  power  of 
the  officer  and  submits  to  the  arrest.'' 

§  58.  What  Force  may  be  Used.  —  The  person  making  the  ar- 
rest should  use  no  more  force  or  constraint  than  is  actually 
necessary  to  secure  the  arrest  and  safe  custody  of  the  accus- 
ed.^ The  degree  will  depend  upon  the  circumstances  of  each 
case,  as  the  character  of  the  party  charged  and  the  magni- 
tude of  the  crime.^  If  an  officer,  in  the  execution  of  his  office, 
in  a  criminal  case,  having  legal  process,  be  resisted  and  as- 
saulted, he  is  justified  if  he  kills  the  assailant;  or  if  an  offi- 
cer or  private  person,  while  attempting  to  arrest  a  person 
charged  with  treason,  murder,  rape,  burglary,  robbery,  arson, 
perjury,  forgery,  counterfeiting,  or  other  felony,  is  resisted 
in  the  endeavor  to  take  the  person  accused,  he  may  kill  him 
if  necessary  to  prevent  injury  from  such  resistance  and  the 
consequent  escape  of  the  accused.^  According  to  the  com- 
mon law  (and  we  think  it  is  not  changed  by  our  statute,^ 
though  it  may  be),  if  a  person  charged  with  a  felony  does  not 
resist  the  officer  attempting  to  arrest  him,  but  runs,  and  the 
officer  calls  on  him  to  stop,  then,  if  he  does  not  stop,  the  offi- 
cer is  justified  in  killing  him.  provided  it  is  necessary  to  pre- 
vent his  escape;  but  if  the  offense  is  a  misdemeanor,  the  offi- 


>  1  Arch.  C.  P.  &  PI.,  112. 

'  1  Nun.  &  Walsh,  303;  Snydaker  v.  Brosse,  51  Ills.,  .S59;  Lawson  v.  Bu- 
zines,  3  Harring.,  416. 

s  Russen  ii.  Lucas,  1  Oar.  &  P.,  153,  Moody  &  Ry.,  36 ;  George  v.  Brad- 
ford, 3  Car.  &  P.,  464;  Moody  &  M.,  344;  BeiTy  s.  Adamson,  6  B.  &  Ores., 
538;  3  Car.  &  P.,  503;  Collins  v.  Sungs,  6  Moore,  111;  Gold  v.  Bissell,  1 
Wen.,  315;18N.  H.,  198. 

*  State  V.  Mahon,  3  Harring.,  568 ;  1  Nun.  &  Walsh,  303. 

'  Barb.  Or.  L.,  531;  Crock,  on  8.  &  C,  §  67. 

•R.  S.,  375,  §150. 

'Id. 
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cer  has  no  riffht  in  such  case  to  take  this  extreme  measure.* 

o 

An  officer  should  not  kill  an  offender  instead  of  arresting  i 
him,  even  though  he  is  in  the  act  of  committing  a  felony.^ 

§  5  9.  Assistance.  —  The  statute  provides  that  "  every  male 
person  above  the  age  of  eighteen,  when  commanded  by  an 
officer  to  assist  in  arresting  or  securing  an  offender,  shall 
obey  such  command.'"  Where  an  officer  com.mands  the  as- 
sistance of  others,  it  has  been  held  that  he  must  be  present, 
or  at  least  so  near  as  to  appear  to  be  acting  in  the  arrest.'' 
But  where  the  sheriff  commanded  A  and  certain  other  per- 
sons, at  the  house  where  the  offenders  then  were,  to  watch 
them  and  prevent  their  escape  while  he  went  about  four  miles 
to  procure  sufficient  force  to  complete  the  arrest,  it  was  held 
that  the  sheriff  was  constructively  present  so  as  to  justify  A 
and  others  in  arresting  the  offenders  during  his  temporary 
absence.^  Where  an  officer  at  the  commission  of  au  offense 
is  not  able  to  make  the  arrest,  and  calls  in  other  officers  or  the 
posse,  those  who  aid  have  a  justification  as  broad  as  his  own.* 
There  is  authority  for  saying  that  one  who  is  called  upon  to 
assist  an  officer  in  making  an  arrest  under  a  warrant,  and  who 
acts  in  good  faith,  is  justified  though  the  process  is  not  valid 
to  the  extent  of  justifying  the  officer  himself.'  But  the  bet- 
ter opinion  is  that  if  the  officer  does  not  act  under  lawful  au- 
thority, any  person  assisting  him  by  his  command  will  not 

'  1  Bish.  Or.  P.,  §  159;  1  Arch.  C.  P.  &  PI.,  117,  118;  Reg.  v.  Dodson,  2 
Den.  C.  C,  35;  State  v.  Roane,  2  Dev.,  58;  Dill  v.  State,  25  Ala.,  15;  Brady 
V.  Price,  19  Texas,  385. 

2  Reg.  V.  Murphy,  1  Crawf.  &  Dix.  C.  C,  30 ;  Gardiner  «.  Thibodeau,  14 
La.  An.,  733. 

=  R.  S.,  400,  §3;see;)osi!§63. 

"  1  Chitty  Cr.  L.,  49  ;  Rex  v.  Patience,  7  Cai-.  &  P.,  775 ;  People  ii.  Moore, 
2  Doug.  Mich.,  1. 

'  Coyles  v.  Hurtin,  10  John.,  85 ;  Com.  v.  Field,  13  Mass.,  321 ;  Fenton's 
case,  Loft,  27. 

'  Main  «.  McCartjr,  15  Ills.,  441;  Paige  v.  De  Puy,  40  Ills.,  506;  Payne  e. 
Green,  10  S.  &  M.,  507. 

'  1  Bish.  Cr.  P.,  187 ;  Reed  v.  Rice,  2  J.  J.  Mar.,  44. 
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be  protected.'     A  person  obstructing^  or  encouraging  others 
to  resist  the  execution  of  process  may  be  arrested.' 

§60.  Where  Accused  is  Already  in  Cnstody.  —  It  sometimes 
happens  that  the  party  against  wliom  the  warrant  is  issued  on 
a  criminal  charge  is  ah-eady  in  jail  on  process  issued  in  a  civil 
or  criminal  suit.  While  the  prisoner  is  in  the  custody  of  the 
law  he  cannot  be  re-arrested  and  taken  out  of  the  custody  of 
the  officer  making  the  arrest,  or  of  the  jailor  having  him  in 
charge  upon  other  process,  whether  civil  or  criminal,  except 
upon  a  habeas  corpus  diily  granted.''  In, England  where  the 
party  is  in  custody  on  a  civil  prosecution,  the  criminal  war- 
rant is  lodged  with  the  keeper  of  the  place  of  confinement  in 
which  the  defendant  is  imprisoned.  This  officer,  on  the  ter- 
mination of  the  civil  imprisonment,  sends  for  the  officer,  who 
takes  the  party  before  the  justice,  and  then  the  same  proceed- 
ings are  had  as  in  ordinary  cases.  When  a  party  is  already 
in  jail  on  a  criminal  charge,  and  fully  committed  for  trial, 
the  justice  hears  the  complaint,  etc.,  as  in  other  cases,  and  a 
warrant  of  detainer  is  sent  to  the  jail  in  whose  custody  he  re- 
mains.* It  would  seem,  however,  to  be  most  consistent  with 
our  statute  when  the  accused  is  confined  on  criminal  process, 
to  lodge  the  warrant  with  the  jailer  and  let  him  see  to  the  ser- 
vice of  it  in  the  same  way  as  is  above  provided  with  respect 
to  a  party  in  custody  on  a  civil  process.* 

'Elder  «..  Morrison,  10  Wen.,  128;  Oystead  «.  Slied,  13  Mass.,  511;  13 
Mass.,  331;  Vinton  «.  Weaver,  41  Me.,  430;  Mitcliell  v.  State,  7  Engl.,  50; 
Wolfs.  BoettcUer,  64  Ills.,  317. 

^  Levy  v.  Edwards,  1  Caj-.  &  P.,  40:  Anonymous,  1  East  P.  C,  305;  Coyles 
V.  Hurtin,  10  John.,  85 ;  McMahan  v.  Green,  34  Vt.,  09. 

'  White  V.  Edmunds,  Peake,  89. 

*  Williams  v.  Bacon,  10  Wen.,  636;  Brown  v.  Tracy,  9  How.  N.  Y.  Pr.  R., 
93. 

'  1  Chitty  Cr.  L.,  63,  64;  Crook,  on  S.  &  C,  g  68. 

•  Barb.  Cr.  L.,  536. 

4 
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2.  "Without  Waeeant. 

§61.  Arrest  when  Oiren.se  is  Committed  in  the  Presence  of  the 
Magistrate  —  Complaint.  —The  statute  provides  that  "a  magis- 
trate may  orally  order  an  oiEeer  or  a  private  person  to  arrest 
any  one  committing  or  attempting  to  commit  a  criminal  of- 
fense in  the  jn-esence  of  such  magistrate."^  If  a  breach  of 
the  peace  is  committed  in  the  presence  of  the  magistrate,^  or 
if  an  oifense  is  committed  in  the  court  of  a  magistrate  in  his 
presence,  he  may  verbally  authorize  the  attending  officer  to 
take  the  offender  into  custody,  no  warrant  being  necessary  in 
the  first  instance;'  and  in  such  case  the  magistrate  may  pro- 
ceed to  the  trial  of  the  offender,  and  enter  judgment  against 
him  without  issuing  a  warrant  of  arrest.'*  But  a  written  com- 
plaint or  information  against  the  party,  setting  out  his  offense, 
is  as  necessary  in  such  case  as  in  any  other."  If  the  offense  is 
committed  in  the  absence  of  the  magistrate  he  must  issue  a 
warrant  in  due  course  of  law  to  appi-ehend  the  offender.^ 

§  63.  Arrests  without  Warrant.  —  An  arrest  may  be  made  by 
an  officer  or  by  a  private  person,  without  warrant,  for  a  crim- 
inal offense  committed  or  attempted  in  his  presence,  whether 
a  felony  or  misdemeanor,^  and  by  an  officer  when  a  criminal 
offense  which  was  a  felony  at  common  law  has  in  fact  been 
committed,  and  he  has  reasonable  grounds  for  believing  the 
person  to  be  arrested  committed  it.*    Formerly  in  such  case 

'  R.  S.,  400,  §  5 ;  Kindred  v.  Stitt,  51  Ills.,  406. 

'  Com.  V.  McGahey,  11  Gray,  194. 

=  Lancaster  v.  Lane,  19111s.,  343;  O'Brian  v.  State,  13  Ind.,  369;  Holcomb 
i>.  Cornish,  8  Conn.,  375. 

*  Tracy «.  Williams,  4  Conn.,  107;  Hogart  v.  Bigley,  6  Humph ,  236. 

'  1  Bish.  Cr.  P.,  §  179;  Tracy  «.  Williams,  4  Conn.,  107;  R.  S.,  400,  §  340; 
Id.,  401,  §  348. 

"  1  Kindred  v.  Stitt,  51  Ills.,  406. 

'  R.  S.,  400,  §  4 ;  Phillips  v.  Trull,  11  John.,  486 ;  Keenan  v.  State,  8  Wis., 
133;  Long  1].  State,  13  Ga.,  393;  Rex  «.  Hunt,  1  Moody,  93;  Hancocks. 
Baker,  3  B.  &  P.,  360 ;  Rueck  v.  McGregor,  3  VroDm,  70  ;  Keenan  v.  State,  18 
Wis.,  133 ;  People  v.  Adler,  3  Park.,  C.  R.,  354  ;  Miles  v.  Weston,  60  Ills.,  362. 

'  R.  S.,  400,  g  343;  1  Arch.  C.  P.  &  PI.,  101 ;  Dodd  v.  Board,  43  Ills.,  95; 
Kindred  v.  Stitt,  51  Ills.,  406  ;  Mayo  v.  Wilson,  1  N.  H.,  53;  Holly  v.  Mix, 
3  Wen.,  350;  Marsh  v.  Smith,  49  Ills.,  396. 
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a  private  person  could  also  make  the  arrest;'  but  under  the 
present  statute  it  seems  to  be  the  intention  to  change  the  law 
so  as  to  prohibit  private  persons  from  making  arrests  unless 
commanded  by  a  sheriff,  coroner  or  constable,^  except  in  the 
cases  where  the  offense  is  committed  in  their  presence.  At 
common  law  an  arrest  for  a  misdemeanor  could  only  be  made 
upon  a  warrant,'  unless  the  offense  was  committed  in  the 
presence  of  the  officer  or  private  person  making  the  arrest,* 
and  then  such  officer  or  private  person  could  not  arrest  the 
offender  if  he  did  not  make  the  arrest  at  the  time  the  offense 
was  committed,  or  attempt  to  make  it  then  and  continue  the 
attempt  until  the  arrest  was  completed;^  but  according  to  a 
recent  statute,  when  an  offense  has  been  committed,  whether 
a  felony  or  misdemeanor,  an  officer  may,  if  he  has  reasonable 
grounds  for  believing  that  a  particular  person  committed  such 
offense,  arrest  him  without  a  warrant;^  yet,  so  far  as  the  stat- 
ute relates  to  misdemeanors  and  authorizes  an  arrest  without 
a  warrant,  where  an  arrest  was  not  allowed  without  a  warrant 
at  common  law,  the  courts  may  hold  it  to  be  unconstitutional 
and  void,  as  conflicting  with  the  spirit  and  intent  of  the  constitu- 
tion of  this  state,  which  provides  in  substance  that  "  the  right 
of  the  people  to  be  secure  in  their  persons,"  etc.,  "  shall  not 
be  violated;  and  no  warrant  shall  issue  without  probable 
cause,  supported  by  affidavit,'"' etc.;  for  this  provision  will 
not  afford  much  protection  or  security  to  the  people  in  their 
persons  if  the  legislature  can  authorize  a  constable  to  make 
arrests,  when  a  magistrate  is  prohibited  by  it  from  issuing 
his  warrant  for  that  purpose  unless  supported  by  the  proper 

'  People  D.  Adler,  3  Park.,  354;  Kindred  v.  Stitt,  51  Ills.,  401;  Dodds  v. 
Board,  43  Ills.,  95. 

'R.  S.,  400,  g  339. 

=  People  V.  Adler,  3  Park.,  254;  Fox  v.  Gaunt,  3  B.  &  Aid.,  798  ;  Com.  v. 
Carey,  13  Gush.,  S46 ;  Cam.  v.  McLaugUn,  13  Cash.,  615. 

■■  1  Bish.  Cr.  P.,  §g  169,  170,  183,  184  ;  Phillips  v.  Trull,  It  John.,  486. 

'  Pliillips  V.  Trull,  11  John.,  486  ;  Main  v.  McCartney,  15  Ills.,  441 ;  Taylor 
«.  Strong,  3  Wen.,  384;  Reg.  s.  Walker,  35  Eng.  L.  &  Eq.,  589;  Reg.  v. 
Marsden,  Law  R.,  1  C.  C,  131. 

'  R.  8.,  400,  §  342. 

•  R.  S.,  59,  Con.  of  Ills.,  Art.  II.,  §6. 
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affidavit.  If  an  attempt  is  made  to  arrest  an  offender  at  the 
time  the  offense  is  committed,  the  officer  or  person  attempting 
to  make  the  arrest  may  pursue  the  offender  and  make  the  ar- 
rest without  a  warrant  in  a  reasonable  time  after  the  commis- 
sion of  the  offense.'  Therefore  it  has  been  held  that  a  police- 
man of  a  city  had  authority  to  arrest  without  a  warrant  for 
breaches  of  certain  city  ordinances  committed  in  his  pres- 
ence.^ And  that  the  arrest  was  not  unlawful  if  not  made  im- 
mediately, especially  if  not  made  on  account  of  the  resistance 
of  the  offender  making  assistance  necessary,  or  the  arrest 
was  evaded  by  other  arts  and  means  for  gaining  time.'  Under 
the  statute  the  officer  cannot  justify  the  arrest  of  a  supposed 
offender  on  suspicion  of  his  guilt  unless  he  can  show  that  a 
criminal  offense  has  been  committed  by  some  person  as  well 
as  that  he  had  reasonable  grounds  for  believing  that  the  per- 
son arrested  committed  such  offense;  for  the  officer  acts  at 
his  peril  if  he  acts  without  a  warrant,  and  if  it  turns  out  that 
no  offense  was  committed,  he  will  be  liable.* 

4.  Pbockeiungs  Aftee  the  Aeeest. 

§  63.  Duty  of  the  Person  Making  the  Arrest.  —  When  an 
arrest  is  made,  either  with''  or  without^  a  warrant,  by  an  offi- 
cer or  a  private  person,  it  is  the  duty  of  the  person  making 
the  arrest  to  take  the  person  arrested  "before  the  judge 
or  justice  who  issued  the  warrant,  or  in  his  absence  before 
some  other  judge  or  justice  of  the  peace  of  the  county  in 
which  the  warrant  was  issued,"  according  to  the  import  oif  the 
warrant,  if  the  arrest  was  made  by  warrant;'  if  the  arrest  was 

'  Holly  0.  Mix,  3  Wen.,  350;  1  Arch.  0.  P.  &  PI.,  101. 

'  Bryant  v.  Bates,  15  Ills.,  87 ;  Main  v.  McCartney,  15  Ills.,  441. 

'  Main  v.  McCartney,  15  Ills.,  441. 

'  1  Arch.  C.  P.  &  PI.,  102,  n.  1:  R.  S.,  400,  §  342;  Dodds  v.  Board,  48  Ills., 
95;  Kindred  ■b.  Stilt,  51  Ills.,  401.  The  rule  was  formerly  supposed  to  be 
otherwise.    1  Bish.  Cr.  P.,  §  181. 

'  R.  S.,  402,  §S  353,  855 ;  1  Chitty  Or.  L.,  59. 

'  R.  S.,  400,  §  843;  Bish.  Cr.  P.,  §  213. 

'  R.  S.,  402,  §§  353, 355 ;  People  v.  Puller,  17  Wen.,  311 ;  Batchelder  s.  Cur- 
rier, 45  N.  H.,  460. 
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without  warrant,  then  "before  the  nearest  magistrate  in  the 
county,'" — and  he  will  be  liable  if  he  be  guilty  of  unnecessary 
delay.''  But  if  the  time  be  unseasonable,  as  in  or  near  the 
night,  whereby  he  cannot  attend  the  magistrate,  or  the  party 
be  ill  and  unable  at  present  to  be  brought,  he  may,  as  the  case 
shall  require,  secure  him  in  a  house  or  some  other  safe  place 
till  the  next  day,  or  until  it  may  be  reasonable  to  bring  him.' 
It  has  been  held  under  the  Hew  York  statute  that  a  person 
may  be  detained  twelve  hours  to  find  a  magistrate  before 
whom  he  may  be  examined;''  but  it  has  also  been  held  that  a 
delay  of  three  days  in  taking  a  prisoner  before  a  magistrate  was 
not  justifiable.' 

§64.  Passing  through  other  Counties. — "The  officer,  or  any 
person  so  authorized,  having  the  custody  of  a  prisoner,  may 
pass  through  any  counties  which  may  be  in  his  route,  between 
the  place  of  arrest  and  the  place  to  which  he  is  taking  the 
prisoner,  and  may  lodge  the  prisoner  in  any  jail  on  the  route 
for  safe  custody  for  one  night  or  more,  as  circumstances  may 
require."' 

§65.  Prisoner,  how  Treated  —  Ee-arrest.  —  One  having  the 
custody  of  a  prisoner  should  treat  him  kindly;  but  in  all  cases 
if  the  prisoner  uses  violence  to  eflrect  his  escape,  he  may  use 
so  much  force  as  is  necessary  to  prevent  it,  even  if  he  is 
obliged  to  kill  the  prisoner  to  prevent  his  escape;^  yet  where 
a  party  charged  only  with  a  misdemeanor  effects  his  escape 
without  violence,  and  merely  flies  to  avoid  being  re-taken,  if 
the  person  having  him  in  custody  kill  him  in  the  pursuit,  he 
will  be  guilty  of  murder,  or,  if  death  was  not  intended,  man- 
slaughter.'    An  officer  having  a  prisoner  in  custody  may  tie 

'RS.,  403,  §353. 

'Foster,  143;  2  Hale  P.  C,  119 ;  1  Arch.  C.  P.  &  PI.,  133,  n.  o ;  Pratt  D. 
Hill,  16  Barb.,  303. 
=  2  Hale  P.  C,  95,  96,  119,  120;  1  Chitty  Cr.  L.,  59;  1  Bish.  Cr.  P.,  §  216. 
•  Arnold  v.  Steives,  10  Wen.,  515. 
'  Wright  V.  Court,  6  D.  &  Ry.,  623,  4  B.  &  Ores.,  596. 
'R.  S.,  403;  §354. 

'  1  Bish.  Cr.  P.,  §  163;  1  Chitty  Or.  L.,  63. 
■  1  Chitty  Cr.  L.,  62;  Barh.  Cr.  L.,  539. 
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him*  or  put  hand-cuffs'  on  him  if  it  is  necessary  to  prevent 
his  escape;  and  it  is  laid  down  that  where  the  officer  acts 
honestly  and  from  pure  motives  he  is  to  be  himself  the  sole 
judge  of  the  necessity  of  such  a  measure  as  this.'  If  the 
prisoner  escapes/  or  the  officer  allows  him  to  go  at  large,^  he 
may  be  arrested  again  on  the  same  warrant. 

5.  The  Kettjen. 

§  66.  Return,  how  Made.  —  The  statute  requires  the  warrant, 
with  a  proper  return  thereon  signed  by  the  person  making 
the  arrest,  to  be  delivered  to  the  magistrate  before  whom  the 
prisoner  is  brought.^  It  has  been  held  in  Massachusetts  that 
where  an  officer  justified  under  a  warrant  he  must  show  that 
he  returned  it,  otherwise  he  was  a  trespasser;'  and,  in  New 
York,  that  when  the  magistrate  issuing  the  warrant  was  ab- 
sent, and  the  accused  was  taken  before  another,  the  officer 
making  the  arrest  should  in  his  return  state  such  absence  or 
it  must  be  proved  by  a  witness.' 


FORM  OP  A  RETURN  TO  A  WARRANT. 


State    of    Illinois, 
Coiiuty. 


[■ss. 


In  obedience  to  the  witliin  -writ  I  have  an-ested  C.  D.,  the  defendant 
therein  named,  and  have  liim  now  in  custody  here  in  court  to  answer  as  I 
am  within  commanded  (or,  "I  have  arrested  C.  D.,  one  nf  the  defendants 
therein  named,  and  Jiave  him  now  in,  custody  here  in  court  to  answer,  as  1  am 
within  commanded.    E.  F.  and  O.  H.,  the  other  defendants,  not  found"). 

Dated  this day  of ,  A.  D.  18—. 

J.  S.,  Const,  of Co.,  Ills. 

'  1  Bish.  Cr.  P.,  §  163. 

■'  Id.,  §  2U. 

2  Id.,  §163;  States.  Stalcup,  2  Ired.,  50. 

*  Cooper  D.  Adams,  2  Blackf ,  294;  Com.  v.  Sheriff,  1  Grant  Pa.,  187. 

'  Com.  V.  Sheriff,  1  Grant  Pa.,  187;  Clark  v.  Cleveland,  6  Hill,  344. 

=  RS.,  403,  g3o5. 

'  Tubbs  V.  Tukey,  3  Cush.,  438. 

"  People  V.  Fuller,  17  Wen.,  211. 
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lY.  The  Examination. 

§  67.  Provisions  of  the  Statute  Relating  to  tlie  Examination.  — 

The  statute  provides  that  "  the  judge  or  justice  before  whom 
any  person  charged  with  a  criminal  offense  is  brought,  with  or 
without  a  warrant,  shall,  as  soon  as  may  be,  examine  the  wit- 
nesses in  support  of  the  prosecution,  as  well  as  those  who 
may  be  produced  on  behalf  of  the  accused,  on  oath  in  the 
presence  of  the  party  charged,  in  relation  to  any  matters  con- 
nected with  such  charge  which  he  may  deem  pertinent."^ 

§  68.  Time  of  Examination.  —  It  is  the  duty  of  the  magis- 
trate to  take  and  complete  the  examination  of  the  accused  as 
soon  as  the  nature  of  the  case  will  admit;  but  he  is  allowed  a 
reasonable  time  for  this  before  he  makes  his  final  decision. 
A  commitment  for  further  examination  must  not  be  made 
use  of  as  a  commitment  for  trial;  and  the  examination  must 
take  place  in  a  reasonable  time,  otherwise  an  action  will  lie 
against  the  magistrate,  ^  even  though  he  acts  without  any  im- 
proper motive.'*  And  it  appears  that  a  warrant  for  a  cominit- 
ment  for  an  unreasonable  time  is  wholly  void.'' 

§  6  9.  Continued  —  Wllat  a  Reasonable  Time.  — -  As  to  what  is  a 
reasonable  time  for  the  full  investigation  of  the  case  in  such 
cases,  is  a  question  which  depends  upon  the  circumstances  of 
each  case."  Fifteen  days  were  held  to  be  an  unreasonable 
time  unless  there  were  circumstances  to  account  for  it,  and 
those  circumstances  it  was  incumbent  on  the  magistrate 
to  show.'  Where  the  plaintiff  got  drunk  on  Sunday  night, 
and  was  locked  up  until  Monday  noon  by  a  constable,  and 
then  brought  out  by  him,  and,  on  meeting  a  magistrate  in 
the  street,  he  said  to  him,  "Take  him  back:  I  will  see  him 
to  morrow,"  and  he  was  taken  back  and  brought  out  the  next 

'  R.  S.,  403,  §  360. 

'  Id. ;  1  Chitty  Cr.  L.,  72,  73,  74;  Pratt ».  Hill,  16  Barb.,  303. 
'  Davis  V.  Capper,  10  B.  &  Ores.,  28;  S.  C,  5  M.  &  Ry.,  58. 
•Id. 

'  1  Chitty  Cr.  L.,  74. 

'  Davis  V.  Capper,  4  Car.  &  P.,  134;  see  Potter  v.  Kingsbury,  4  Day,  97; 
Com.  V.  Ross,  6  Serg.  &  R.,  437. 
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day,  tlie  magistrate  was  held  to  be  liable  for  false  imprison- 
ment.' "Where  the  plaintiff  was  in  the  presence  of  the  justice 
when  the  latter  ordered  the  defendant,  a  constable,  to  take 
him  into  custody  until  the  next  day,  which  he  did,  the  con- 
stable was  held  liable.^  Where  a  justice  of  the  peace  issued 
a  warrant  for  the  arrest  of  an  individual  upon  a  criminal 
charge,  late  on  Saturday  night,  with  an  indorsement  thereon 
directing  the  accused  should  be  committed  until  the  follow- 
ing Monday  for  examination,  and  the  constable  arrested  the 
accused  on  the  same  evening,  and  committed  him  to  jail  with- 
out first  bringing  him  before  the  justice,  it  was  held  that  the 
justice  had  exceeded  his  authority,  and  that  he,  together  with 
the  constable  and  his  assistants,  were  liable  in  trespass.' 

§  70.  Adjournment.  —  The  statute,  however,  provides  that 
"  a  judge  or  a  justice  of  the  peace  may,  for  good  cause  ap- 
pearing, adjourn  an  examination  or  trial  pending  before  him- 
self, from  time  to  time,  as  occasion  requires,  not  exceeding 
ten  days  at  one  time,  without  the  consent  of  the  defendant  or 
person  charged.  In  the  mean  time,  if  the  party  is  charged 
with  an  offense  7iot  bailable,  he  shall  be  committed;  other- 
wise he  may  be  recognized  in  a  sum  and  with  sureties  to  the 
satisfaction  of  such  judge  or  justice  of  the  peace  for  his  ap- 
pearance for  such  further  examination,  and  for  want  of  such 
recognizance  he  shall  be  committed  to  jail."'' 

'  Edwards  ».  Ferris,  7  Oar.  &  P.,  542;  Pratt  v.  Hill,  16  Barb.,  308. 

"  Bougliton  «.  Mulshoe,  Moor,  408,  S.  C,  Vin:,  483. 

.»  Pratt  V.  Hill,  16  Barb.,  303. 

'  R.  S.,  403,  §  3i)6.  This  statute  has  been  held  to  apply  to  cases  of  bas- 
tardj'.  People  v.  Green,  58  Ills.,  336.  Where  a  party  is  arrested  for  an  al- 
leged violation  of  a  town  ordinance,  the  police  magisti-ate  before  whom  the 
proceeding  is  ponding  has  no  power  to  exact  a  bond  from  the  defendant 
for  his  appearance  on  granting  him  a  continuance,  and  a  bond  given  in 
such  case  is  void.  Maguire  v.  Town  of  Xenia,  54  Ills.,  399.  A  magistrate 
has  no  authority  to  order  a  person  acou:jed  of  a  criminal  offense  to  be  com- 
mitted until  a  subsequent  day  for  examination  without 'the  accused  being 
brought  before  him.    Pratt  i>.  Hill,  16  Barb.,  303. 
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poum  of  reooonizanob  on  adjotjkkment.' 
State  of  Illinois,  i 

County.  )  ®^- 

Be  it  remembered  that  on  the day  of ,  A.  D.  18 — ,  C.  D.,  of  the 

town  of in  the  said  county,  and  E.  F.  and  G.  H.,  of  the  town  of 

in  the  county  aforesaid,  personally  came  before  L.  M.,  a  justice  of  the  peace 
of  said  county,  and  severally  and  respectively  acknowledged  themselves  to 
owe  and  be  indebted  unto  the  People  of  the  State  of  Illinois, — that  is  to 
say,  the  said  U.  D.,  in  the  sum  of  five  hundred  dollars,  and  the  said  E.  F. 
and  G.  H.  each  the  sura  of  tive  hundred  dollars,  to  be  made  and  levied  of 
their  respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the 
taid  people  if  default  shall  be  made  in  the  following  condition: 

Whereas,  A.  B.  lately  made  a  complaint  to  L.  M.,  a  justice  of  the  peace 
of  the  said  county,  and  the  said  justice  examined  on  oatli  the  said  com- 
plainant and  E.  F.,  a  witness  produced  by  him,  and  reduced  the  complaint 
to  writing  and  caused  it  to  be  subscribed  and  sworn  to  by  the  said  com- 
plainant, whereby  it  was  charged  that  the  said  C.  D.  did  (insert  statement 
of  the  offense  as  in  the  cam/plaint),  and  the  said  C.  D.  has  been  arrested  and 
brought  before  the  said  justice  to  answer  to  the  said  charge ;  and  whereas  the 
(further)  examination  of  the  said  C.  D.  on  the  said  charge  is  adjourned 

until  the day  of ,  A.  D.  18—,  at  10  o'clock  A.  M.,  before  the  said 

justice,  at  liis  office' in  the  town  of in  said  county, — 

Now  therefore  the  condition  of  this  recognizance  is  such  that  if  the  said 
C.  D.  shall  be  and  personally  appear  before  the  said  justice  at  his  said  of- 
fice on  the  said  day  and  hour  last  above  mentioned,  and  not  depart  without 
leave,  but  abide  the  order  of  the  court,  then  this  recognizance  shall  be 
void — otherwise  to  remain  in  full  force  and  virtue. 

C.  D.  [Seal.] 
E.  F.  [Seal.] 

G.  H.  [Seal.] 
Taken,  subscribed  and  acknowledged  1 

before,  and  approved  by,  me  on  the  day  f 
and  year  first  above  written.  ^ 

L.  M.,  J.  P. 

§  71.  Default  for  not  Appearing  as  Required  by  tlie  Recogni- 
zance. —  "If  the  person  so  recognized  does  not  appear  before 
the  judge  or  justice  of  the  peace  according  to  the  condition  of 
such  recognizance,  the  judge  or  justice  of  the  peace  shall  re- 
cord the  default,  but  such  default  may  be  set  aside  by  the 
judge  or  justice  for  good  cause  shown,  on  the  appear- 
ance of  the  accused  at  any  time  to  which  the  matter  may 
be  continued  by  such  judge  or  justice  of  the  peace.  And 
in  case  such  default  is  not  set  aside  as  aforesaid,  the  judge  or 

'  For  another  form,  see  Ogden  v.  People,  63  Ills.,  64. 
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justice  shall  certify  the  recognizance  with  a  record  of  the 
default  to  the  court  having  cognizance  of  the  offense,  and  like 
proceedings  may  be  had  thereupon  as  upon  the  breach  of 
the  condition  of  a  recognizance  for  appearance  before  such 
court,  or  an  action  of  debt  may  be  maintained  thereon.'" 

FORM  OF  BECOKD  OF  DEFAULT  AND  CERTIFICATE. 

State  of  Illinois,  i 
,  County.      \  ®*- 

Be  it  rememberotl  that  on  this  the day  of ,  A.  D.  18— ,  at 

o'clock  A.  M.,  C.  D.  on  being  called,^  failed  to  appear  at  my  office  in  the 
town  of ,  according  to  the  condition  of  the  recognizance  made  and  exe- 
cuted by  him.E.  F.  and  G.  H.,  taken  and  acknowledged  before  and  approved 
by  me,  ou  the day  of ,  A.  D.  18 — . 

It  is  therefore  considered  and  adjudged  that  the  said  C.  D.  is  in  default, 

and  the  said  recognizance  in  hereby  declared  forfeited. 

L.  M.,  J.  P. 

State  of  Illinois,     i  ' 
,  County.        P^- 

I  the  undersigned,  a  justice  of  the  peace  of  said  county,  do  liereby  certify- 
that  Ihe  annexed   {or  '/(jreg'i/snf/")  recognizance  was  taken,  subscribed  and 

acknowledged  before  a)id  approved  by  me  on  the day  of ,  A.  D. 

18 — ;  and  that  the  foregoing  is  a  record  of  the  default  of  C.  D.  on  the  said 
recognizance. 

Given  under  my  hand  this day  of ,  A.  D.  18 — . 

L.  M.,  J.  P. 

§  72.  Failing  to  Recognize  on  Adjournment.  —  "When  a  person 
fails  to  recognize,  he  may  be  committed  to  jail  by  an  order  of 
the  judge  or  justice  of  the  peace,  which  order  shall  be  in  writ- 
ing, and  contain  a  concise  statement  of  the  reason  of  such 
commitment  and  the  day  and  place  appointed  for  his  examina- 
tion, and  on  the  day  appointed  he  may  be  brought  before  the 
judge  or  justice,  by  his  verbal  order  to  the  officer  who  made 

»  R.  S.,  403 ;  §  357 ;  People  v.  Green,  58  Ills.,  236.  If  the  defendant  appears 
at  the  time  and  place  fixed  in  Ihe  recognizance,  and  the  examination  is  con- 
tinued without  anew  recognizance  being  given,  the  justice  has  no  riglit  to 
enter  his  default  for  not  appearing  on  the  day  to  which  the  examination  is 
continued,  for  by  appearing  on  the  day  fixed  in  the  recognizance  the  de- 
fendant fully  complies  with  its  condition.     Ogden  v.  People,  62  Ills.,  64. 

'  A  default  cannot  properly  be  entered  against  the  defendant  until  he  is 
called.    State  v.  Gorley,  3  Iowa,  52. 
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the  commitment,  or  by  an  order  in  writing  to  a  different 
person."^ 

FOBM  OF  COMMITMBHT  ON  ADJOUBNMENT. 

State  of  Illinois,    ) 


County,      f  ®^- 


The  People  of  the  State  of  Illinoia  to  the  Sheriff,  Coroner  or  Constable  of 

said  County,  Greeting: 

"Whereas,  A.  B.  lately  made  complaint  to  L.  M.,  a  justice  of  the  peace  of 
said  county,  and  the  said  justice  examined  on  oath  the  said  complainant 
and  E.  F.,  a  witness  produced  by  him,  and  reduced  the  complaint  to  writing, 
and  caused  it  to  be  subscribed  and  sworn  to  by  the  said  complainant, 
■whereby  it  was  charged  that  G.  D.  did  {insert  tlie  statement  of  the  offense  as 
in  tlie  complaint),  and  it  appearing  from  the  said  complaint  and  examina- 
tion that  the  said  offense  had  been  committed,  and  that  the  said  C.  D.,  was 
charged  with  having  committed  the  same,  the  said  justice  thereupon  issued 
a  waiTant  for  tlie  arrest  of  the  said  C.  D.,  and  the  said  C.  D.,  has  since 
been  arrested  thereon,  and  brought  before  the  said  justice  to  answer  to  said 
charge ;  and  whereas  the  (further)  examination  of  the  said  C.  D.   on  said 

charge   is  adjourned  until  the  day  of ,  A.  D.  18 — ,  at  10  o'clock 

A.  M.,  before  the  said  justice,  at  his  office  in  the  town  of in  said  county, 

and  the  said  C.  D.  having  failed  to  enter  into  a  recognizance  with  good  and 
sufficient  surety  or  sureties  for  his  personal  appearance  before  me  at  that 
time  and  place, — 

We  therefore  command  you  tlie  said  constable  to  convey  the  said  C.  D.  to 
the  common  jail  of  said  county  and  deliver  him  to  the  keeper  thereof 
together  with  this  warrant;  and  you  the  said  keeper  are  hereby  required  to 
receive  and  safely  keep  the  said  C.  D.  in  your  custody  in  said  jail  until  the 
time  last  above  mentioned,  when  you  are  hereby  required  to  deliver  him  to 
such  person  as  the  said  justice  shall  order. 

Given  under  my  hand  and  seal  this day  of ,  A.  D.  18 — •. 

L.  M.,  J.  P.    [Seal]. 

FOKM    OF    OKDER   TO   BKIKG   ACCUSED  BEFOKE    THE   MAGISTRATE   AT   THE 
TIME  TO  WHICH  THE  EXAMINATION  WAS  ADJOURNED. 

State  of  Illinois,  ; 


■  County.      \  ^^■ 


The  People  of  the  State  of  Illinois  to  I.  J.,  a  Constable  of  said  County,  and 

the  Keeper  of  the  Common  Ju,il  of  said  County,  Greeting : 

Whereas,  C.  D.  is  now  in  the  common  jail  of  the  said  county,  charged 

with  (insert  the  name  of  the  offense,  as  in  the  warrant)  for  failing  to  give  a 

recognizance  to  appear  before  L.  M.,  a  justice  of  the  peace  of  said  county, 

at  his  office  in  the  town  of in  said  county,  on  the day  of ,  A. 

D.  18—,  at  10  o'clock  A.  M.,  to  answer  to  said  charge, — 

You,  the  said  keeper,  are  hereby  commanded  to  deliver  the  said  C.  D. 

'  R.  S.,  403,  §  358. 
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into  the  custody  of  the  said  I.  J.,  and  yon  the  said  I.  J.  are  commanded  to 
bring  liiin  before  the  said  justice  at  tlie  time  and  place  last  above  mentioned. 

Given  under  my  hand  and  seal  this day  of ,  A.  D.  18 — 

L.  M.,  J.  P.        [Seal.] 


§73.  The  Witnesses.  —  The  magistrate,  having  authority  to 
examine  as  to  the  probability  of  the  guilt  or  innocence  of  the 
accused,'  as  an  incident  to  his  authority  has  power  to  bring 
before  him  all  persons  who  appear  to  be  material  for  the 
prosecution  or  the  defense;  and  for  this  purpose  he  may  itsue 
his  siibpcBna,  which  may  bs  in  the  usual  form.  But  the  jus- 
tice can  only  compel  the  attendance  of  witnesses  within  the  liin- 
its.of  his  own  jurisdiction.^  If  the  witness,  upon  the  service  of 
the  subpcBua,  refuses  or  neglects  to  attend  in  pursuance  of  it, 
the  magistrate  may,  upon  proof  of  the  service  of  it,  issue  an 
attachment  against  him.'  Yet  the  attachment  must  be  con- 
fined to  the  simple  purpose  of  directing  the  constable  to  bring 
the  refractory  witness  before  the  justice  in  order  to  give  testi- 
mony; and,  therefore,  where  it  commanded  that  the  witness 
should  be  brought  up  to  find  sufficient  bail  to  ap|)ear  and 
give  evidence,  it  was  held  that  the  justice  had  exceeded 
his  powers  and  that  the  warrant  was  bad.^  In  a  criminal 
case  a  witness  cannot  decline  to  be  sworn  though  he  has  not 
been  subpoenaed  at  all.^  "When  a  witness  refuses  to  be  sworn 
and  to  testify  in  answer  to  lawful  questions,  the  magistrate 
may  commit  him  to  jail.  He  is  committed  "until  he  con- 
sents to  testify,"  or  "  until  he  shall  submit  to  be  examined 
touching  the  said  offense."'  Since  the  statute  requires  the 
examination  of  the  witnesses  to  be  in  the  presence  of  the  ac- 
cused and  by  the  justice  before  whom  the  accused  is  brought,'' 

'  K.  S.,  403,  §§  360,  361 ;  Id.,  403,  §  363. 

'  1  Chitty  Cr.  L.,  76;  1  Arch.  C.  P.  &  PI.,  155;  Roscoe  Cr.  Ev.,  123;  Son 
e.  People,  13  Wen.,  344 ;  U.  S.,  v.  Moore,  J.  B.  Wallace,  R.,  23. 

'Id. 

'  1  Arch.  C.  P.  &  PI.,  157  ;  13  Al.  &  EL,  55,  4  Perry  &  D.,  32. 

'  1  Arch.  C.  P.  &  PL,  157 ;  4  Car.  &  P.,  218. 
,  •  1  Arch.  C.  P.  &  PL,  158. 

'  R.  S.,  402,  §360. 
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the  deposition  of  witnesses  cannot  be  taken  though  they  are 
out  of  the  county  or  state.' 

§74.  Separation  of  Witnesses.  —  "While  a  witness  is  being 
examined,  the  judge  or  justice  of  the  peace  may,  if  he  sees 
cause,  exclude  from  the  place  of  exardination  all  other  witness- 
es, or  direct  the  witnesses  to  be  kept  separate,  so  they  cannot 
converse  with  each  other,  until  they  have  been  examined."^ 

§  75.  Competency  of  Witnesses.  —  The  statute  provides  that 
"no person  shall  be  disqualified  as  a  witness  in  any  criminal 
case  or  proceeding  by  reason  of  his  interest  in  the  event  of 
the  same,  as  a  party  or  otherwise,  or  by  reason  of  his  having 
been  convicted  of  any  crime;  but  such  interest  or  conviction 
may  be  shown  for  the  purpose  of  affecting  his  credibility: 
Provided,  however,  that  a  defendant  in  any  criminal  case  or 
proceeding  shall  only  at  his  own  request  be  deemed  a  com- 
petent witness,  and  his  neglect  to  testify  shall  not  create  any 
presumption  against  him,  nor  shall  the  court  permit  any  ref- 
erence or  comment  to  be  made  to  or  upon  such  neglect."' 

§  76.  Husband  and  Wife.  • — JSTeither  the  husband  nor  wife  can 
be  a  witness  in  a  criminal  case  in  which  the  other  is  a  party,f 
(except  in  the  case  of  a  personal  injury  committed  by  one 
upon  the  other,  in  which  case  from  necessity  the  one  may  be 
a  witness  against  the  other").  The  wife  in. such  case  is  not 
permitted  to  testify,  even  with  the  husband's  consent.'  Ac- 
cording to  some  authorities  the  husband  or  wife  cannot  be  a 
witness  for  a  party  joined  with  the  other,  even  if  they  are 
tried  separately,^  while  according  to  others  the  husband  or  wife 

'  People  0.  Restil,  3  Hill,  289. 

'  R.  S.,  403,  §  361. 

'Id.,  410,  §436. 

'  Miner  v.  People,  58  Ills.,  60;  1  Greenl.  Ev.,  §  334;  U.  S.  t.  Mills,  Burr., 
183. 

'  1  Arch.  C.  P.  &  PI.,  496 ;  State  ®.  Dudley,  7  Wis.,  664. 

"  People  «.  Randall,  5  City  Hall  Rec,  141,  153,  154;  People  v.  Colburn,  1 
Wheeler  Cr.  C,  479;  Baxter  ».  Dixie,  Cas.  temp.  Hardw.,  364;  Sedgwick  o. 
Watkins,  Vesey,  49. 

'  People  ».  Bill,  10  John.,  95;  People  «.  Colburn,  1  Wheeler  Cr.  C,  479; 
Pullen  t.  People,  1  Doug.,  48. 
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can  be  a  witness  in  such  case/  though  all  the  authorities 
agree  that  the  husband  or  wife  cannot  be  a  witness  for  a  party 
joined  and  tried  jointly  with  the  other.^  The  reason  for  the 
exclusion  of  the  husband  or  wife  in  these  cases  was  formerly 
founded  upon  the  interest  of  the  parties  being  the  same,  as 
well  as  on  public  policy.'  By  recent  statute  permitting  a 
person  interested  and  a  party  to  testify  at  his  own  request,* 
the  objection  on  the  ground  of  interest  is  removed,  .but 
the  objection  on  the  ground  of  public  policy  remains  un- 
touched, and  therefore  the  law  remains  unchanged  by  stat- 
ute.°  In  case  of  a  criminal  proceeding  against  the  husband 
or  wife  the  other  is  not  permitted  after  a  divorce  to  testify 
as  to  any  transaction  which  took  place  prior  to  the  divorce.' 
On  an  indictment  against  the  wife  for  adultery,'  or  for  living 
in  an  open  state  of  adultery,  the  husband  cannot  be  a  witness 
to  prove  the  marriage  between  them,  though  that  fact  is  es- 
sential to  be  proved  in  order  to  convict  her.'  In  one  case  it 
was  held  that  the  wife  could  not  be  a  witness  though  she 
married  the  defendant  after  she  was  subpoenaed  in  the  cause.' 
But  the  rule  does  not  prohibit  a  kept  mistress  who  has  passed 
as  the  party's  wife  from  testifying  for  him.'"  "Where  several 
persons  were  jointly  indicted,  the  wife  of  one  of  them  was  held 
to  be  a  competent  witness  for  the  others  after  her  husband 
had  been  acquitted."  So  the  wife  is  a  competent  witness 
against  the  husband  on  an  indictment  for  a  rape  committed 

'  Bish.  Cr  P.  g  1019;  Com.  d.  Mauson,  2  Ashm.,  31;  Com.  v.  Easland,  1 
Mass.,  15;  Moffett  v.  State,  3  Humph.,  99;  State  ^.  Worthing,  31  Me.,  63; 
Thomp.  B.  Com.,  Met.  Ky.,  13 ;  State  v.  Drawdy,  14  Rich.,  87. 

'  1  Bish.  Cr.  P.,  §1019;  1  Arch.C.  P.  &  Pi.,  497;  SohoefflerB.  Slate,  8  "Wis., 
833. 

'  1  Greenl.  Ev.,  §354;  Schoefflerw.  State,  3  Wis.,  824. 

*R  S.,  410§360;<OTi!«?7o. 

°  Mitchinson  v.  Cross,  58  Ills.,  369 ;  contra,  Lucas  v.  State,  33  Conn.,  18 

"Barnes?).  Comack,  1  Barb.,  392;  Cook b.  Grange,  18  Ohio,  526 ;  Wad- 
dams  -0.  Humphrey,  32  Ills.,  661;  Reau.  Tucker,  51  Ills.,  110. 

'  U.  S.  V.  Mills,  Bur.,  183. 

•  Miner  ».  People,  58  His.,  60 ;  U.  S.  ».  Mills,  Bui-.,  183. 

•  Pedley  «.  Wellesby,  3  Car.  &  P.,  558. 
'°  Balhews  v.  Galliado,  4  Bing.,  610. 

"  State  V.  Anthony,  1  McCord,  285 ;  Stale  v.  Bradley,  9  Richardson,  168; 
MoflFett  v.  State,  3  Humph.,  99;  State  v.  Worthing,  31  Me.,  62. 
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on  her  own  person,'  or  for  an  assault  and  battery  upon  lier,'' 
or  for  maliciously  shooting  her.^ 

§  77.  Approvers  and  Accomplices.  —  Under  a  former  statute 
an  approver  was  not  allowed  to  give  testimony,''  but  the  stat- 
ute is  now  repealed.  An  approver,  as  well  as  an  accomplice, 
not  jointly  charged  or  made  defendant,  may  be  a  witness,  and 
it  has  been  held  that  a  legal  conviction  may  be  had  upon  the 
uncorroborated  testimony  of  an  accomplice.^ 

§78.  Infamous  Persons.  —  Formerly  infamous  persons  were 
disqualified  to  be  witnesses;'  but  under  the  present  statute  no 
person  is  disqualified  from  being  a  witness  in  a  criminal  case 
by  reason  of  his  having  been  convicted  of  any  crime;  but 
such  conviction  may  be  shown  for  the  purpose  of  aifecting 
his  credibility.'' 

§79.  Joint  and  Separate  Examinations. — Where  several  per- 
sons are  jointly  charged  with  an  offense  they  cannot  insist 
npon  a  separate  examination  as  a  matter  of  right,  but  the 
magistrate  may  in  his  discretion  allow  them  to  be  examined 
separately,  and  should  do  so  if  upon  considering  all  of  the 
circumstances  of  the  case  it  is  his  opinion  that  the  ends  of 
justice  will  be  promoted  thereby.'  If  one  of  the  defendants 
wishes  to  avail  himself  of  the  testimony  of  the  wife  of  another 
one,  he  should  apply  for  a  separate  examination ;  and  as  a 
general  rule  it  will  be  granted  him  f  for  the  better  opinion 
seems  to  be  that  the  wife  in  such  case  may  be  allowed  to  tes- 
tify for  or  against  any  of  the  defendants  examined  separately 

'  People  V.  Andley,  3  Howell  St.  Tr.,  403,  413. 

'  Rex  V.  Lawley,  Bull.  N.  P.,  287 ;  Rex  v.  Azire,  1  Stra.,  633 ;  Soule's  Case, 
5  Greenl.,  407 ;  State  v.  Davis,  3  Brevard,  3. 

=  1  Greenl.  Ev.,  §  343. 

'  Myei-s  V.  People,  26  Ills.,  173 ;  Gray  ».  People,  26  Ills.,  346-7. 

'  Gray  v.  People,  26  Ills.,  344 ;  Cross  i>.  People,  47  Ills.,  ISS ;  contra,  Ray  t). 
State,  1  Greene  Iowa,  316;  Johnson  v.  .State,  4  Greene  Iowa,  65. 

"  1  Greenl.  Ev.,  g  373. 

'  R.  S.,  410,  §  436. 

'  1  Ai-ch.  C.  P.  &  PI.,  319 ;  Matonu.  People,  15  Ills.,  536 ;  People  s.  Williams, 
19  Wen.,  377;  State  v.  Conley,  39  Me.,  78;  People  v.  Stockham,  1  Park.,  424; 
Johnson  v.  People,  22  Ills.,  317 ;  State  v.  Nash,  7  Iowa,  348 ;  State  v.  Marvin 
13  Iowa,  499.  * 

"  Com.  V.  Manson,  2  Ashm.,  31 ;  Com.  v.  Easland,  1  Mass.,  15. 
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from  ter  husband/  unless  the  acquittal  of  such  defendant 
would  work  the  acquittal  of  her  husband  ;2  while  if  her  hus- 
band is  examined  jointly  with  the  other  defendants  she  can- 
not be  a  witness  for  them.'  Even  if  separate  examinations 
are  granted,  no  one  of  the  persons  jointly  charged  can  be  a 
witness  for  any  other  one  without  being  first  acquitted  or  con- 
victed,' except  on  his  own  motion.^  But  where  there  is  not 
sufhcient  evidence,  or  there  is  no  evidence,  to  criminate  the 
accused,  or  if  he  is  made  defendant  by  mistake,  or  for  the  pur- 
pose of  doing  away  with  his  testimony,  it  is  the  duty  of  the 
magistrate  to  discharge  him,  that  he  may  be  a  witness  for  or 
against  the  other  defendant  or  defendants  jointly  charged  with 
him.'  If  one  defendant  has  been  discharged,'  or  has  plead 
guilty  and  no  sentence  has  been  pronounced  against  him,'  he 
may  be  a  witness  for  the  rest.  In  case  of  a  conspiracy,'  af- 
fray'" or  riot,"  no  separate  trials  should  be  allowed  unless  there 
is  a  special  reason  for  it.'^ 

§  80.  Amendments.  —  The  statute  provides  that  "the  prisoner 
shall  not  in  any  case  be  discharged  on  account  of  any  insuffi- 

'  Thomp.  «.  Com.,  1  Met.  Ky.,  13 ;  State  v.  Drawdy,  14  Rich.,  87 ;  State  v. 
Anthony,  1  McCord,  285 ;  State  v.  Bradley,  9  Rich.,  168  ;  Moflfett  v.  State,  2 
Humph.,  99 ;  State  ».  "Worthing,  31  Me.,  62. 

=  1  Bisli.  Cr.  P.,  §  1019. 

'  Com.  v.  Robinson,  1  Gray,  555 ;  Rex  v.  Smith,  1  Moody,  289  ;  Rex  v. 
Loclier,  5  Esp.,  107 ;  Com.  v.  Marsh,  10  Pick.,  57  ;  Robbins  d.  King,  3  Leigh 
Com.  R.,  143. 

*  1  Arch.  C.  P.  &  PI.,  501 ;  People  «.  Bill,  10  John.,  95  ;  People  v.  Williams, 
19  "Wen.,  377;  States.  Nash,  7  Iowa,  347;  People  v.  Mclntyre,  1  Park.  C.  C, 
371 :  State  v.  Roberts,  15  Mo.,  38 ;  "Wood  ».  Folmer,  1  Pin.  "Wis.,  509 ;  contra, 
in  cases  of  a  riot,  Sloans.  State,  9  Ind.,  656;  Everett  v.  State,  6  Ind.,  495. 

'R.  S.,410,  §426. 

'  Cochran  v.  Ammon,  16  Ills.,  317 ;  Bounty  Case  Cited,  1  East,  813 ;  State 
V.  Roberts,  15  Mo.,  28;  State  «.  Bean,  3  N.  H.,  122;  Com. ».  Eastman,  1  Cush., 
189;  Eitz  v.  State,  14  Mo.,  413. 

'  Rex  11.  Sherman,  Cas.  temp.  Hardw.,  303. 

'  Reg.  V.  George,  Car.  &  M.,  Ill ;  State  v.  Jones,  51  Me.,  125;  "Wood  v. 
Folmer,  1  Pin.  Wis.,  509. 

'  Com.  V.  Manson,  2  Ashm.,  31. 

'"  Hawkins  v.  State,  13  Ga.,  332. 

"  Rex  V  Scott,  3  Burr.,  1263 ;  Turpin  v.  State,  4  Blaokf.,  73. 

"  1  Bish.  Cr.  P.,  g§  1033, 1023. 
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ciency  or  informalitj'  in  the  complaint,  or  on  account  of  any  in- 
formality in  the  warrant,  or  because  it  is  not  under  the  seal  of 
the  judge  or  justice,  but  the  warrant  may  be  amended  by  the 
judge  or  justice  of  the  peace  at  any  time  joeuding  the  pro- 
ceedings."' 

§81.  Continued.  —  The  statute  does  not  authorize  the  amend- 
ment of  the  complaint,  yet  it  has  been  held  in  other  states  that 
the  complaint  in  respect  to  being  amended  stands  on  the  same 
fonndation  with  a  criminal  information,  and  that  the  magistrate 
may  or  may  not,  in  his  discretion,  allow  it  to  be  amended.^ 

§82.  Change  of  Venue.  —  The  statute  provides  that  "  any 
person  arrested  on  any  criminal  charge,  and  taken  before  any 
justice  of  the  peace  for  examination,  may,  previous  to  the 
commencement  of  any  such  examination,  make  oath  that  it 
is  his  belief  that  said  justice  is  so  prejudiced  against  him  that 
he  cannot  have  a  fair  and  impartial  investigation  before  said 
justice,  whereupon  it  shall  be  the  duty  of  the  justice  immedi- 
ately to  transmit  all  the  papers  connected  with  or  belonging 
to  such  examination  to  the  nearest  justice  of  tlie  peace  in  the 
same  county,  who  is  not  of  kin  to  the  defendant,  sick,  absent 
from  town,  or  interested  in  the  event  of  the  investigation,  as 
counsel  or  otherwise,  who  shall  proceed  as  if  the  suit  had  been 
instituted  before  him:  ProvideiL  that  the  officer  havin,o-  the 
defendant  in  charge  shall  hold  him  in  his  custody  until  the 
complaint  shall  be  heard  and  disposed  of  by  the  justice  to 
whom  the  papers  shall  be  sent  as  aforesaid;  and  provided, 
further,  that  distance,  as  contemplated  in  this  section,  shall 
mean  to  be  by  the  nearest  traveled  route."^ 

FORM  OP  OATH  FOB  A  CHANSB  OF  VENUB. 

You  do  sweai-  by  the  ever-living  God  tliat  it  is  your  belief  that  L.  M.,  the 

'R.  S.,402,§359. 

'  1  Bish.  Cr.  P.,  §  731 ;  State  v.  Batchelder,  6  Vt.,  479,  488 ;  Anonymous, 
Comb,  4.5 ;  Rex  v.  Ooffe,  1  Lev.,  189 ;  State  v.  Stebbins,  29  Conn.,  46!) ;  State  v. 
Rowley,  13  Conn.,  101,  106;  and  see  Ballance  s.  Curtenius,  3  Gilm.,  449; 
Jackson  B.  Warren,  33  Ills.,  331. 

'  Laws,  1873,  75,  §  1.    In  Iowa,  under  a  somewhat  similar  statute,  it  was 
held  that  the   accused  was  entitled  to  a  second  change  of  venue  on  the 
ground  of  prejudice  of  the  second  justice.    State  v.  Minski,  7  Iowa,  336. 
5 
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justice  before  wlaom  you  are  taken  for  examination,  is  so  prejudiced 
against  you  that  you  cannot  have  a  fair  and  impartial  investigation  before 
him. 

§83.  Examination,  how  Condncted. — According  to  the  strict 
construction  of  the  statute,  the  magistrate  should  examine  the 
witnesses  for  the  prosecution  as  well  as  for  the  defense;^  but 
no  magistrate  should  insist  upon  doing  so  to  the  exclusion  of 
the  complainant  or  the  accused  or  their  respective  counsel. 
So  far  as  the  accused  is  concerned  in  all  criminal  prosecutions, 
the  Constitution  gives  hira  the  right  to  appear  and  defend  in 
person  and  by  counsel  to  demand  the  nature  and  cause  of  the 
accusation  and  to  have  a  copy  thereof;  to  meet  the  witnesses 
face  to  face,  and  to  have  process  to  compel  the  attendance  of 
witnesses  in  his  behalf.^  The  statute  requires  the  witnesses 
to  be  examined  on  oath  in  the  presence  of  the  party-  charged.' 
The  prosecution  begins  to  give  evidence  and  must  prove  the 
defendant  to  be  guilty  of  the  offense  charged  against  him 
before  the  latter  can  be  called  on  for  his  defense.*  The  stat- 
utes, of  1  &  3  Phil.  &  Mary  C,  13,  §§  4,  5;  2  &  3  Phil.  & 
Mary  C,  10,  passed  in  1554  and  1555,  which  are  now  in  force 
in  this  state,  except  so  far  as  they  are  modified  by  our  statute,' 
require  the  evidence  to  be  reduced  to  writing  and  certified  to 
the  circuit  court.  Although  it  has  not  been  customary,  or 
heretofore  been  deemed  necessary,  for  the  magistrate  so  to  do, 
yet  there  are  very  many  good  reasons  why  it  should  be  done. 
It  is  important  that  the  evidence  should  be  reduced  to  writ- 
ing, in  order  that  the  witness  may  be  tied  down  to  the  first 
narrative,  and  not  left  open  to  the  influence  of  those  impres- 
sions, either  of  pity  or  of  revenge,  which  may  affect  him  dur- 
ing the  interval,^  and  in  case  of  the  decease  of  the  witness  his 
testimony  would  be  admissible  on  the  trial  of  the  accused  for 
the  offense.' 

'  R.  S.,  402,  §  360. 

'  R.  S.,  60,  Con.  of  Ills.,  Art.  II.,  §  9. 

'  R.  8.,  403,  §  360. 

'  1  Arch.  C.  P.  &  PI.,  385. 

'  R.  S.,  369,  §  1;  1  Bish.  Cr.  P.,  §§  1091,  1093,  1093. 

°  1  Chitty  Or.  L.,  79. 

'  1  Greenl.  Ev.,§§  163, 164;  1  Bish.  Cr.  P.,  g§  1093-1099. 
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FORM  OF  OATH  OR  AFFIRMATION  TO  WITNESSES  ON  THE  EXAMINATION. 

You  do  swear  by  the  ever-living  God'  {or  "You  do  solemnly,  sincerely  and 
truly  declare  and  affirm'")  that  the  evidence  you  shall  give  between  the  Peo- 
ple of  the  State  of  Illinois  and  C.  D.,  in  relation  to  any  matter  connected 
with  the  charge  made  against  him,  now  in  hearing,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth. 

§  84.  Evidence  —  Place  and  Time.  —  In  all  cases  it  must  be 
proved  that  the  offense  was  committed  within  the  county.' 
Where  the  jurisdiction  of  the  officer  does  not  extend  all  over 
the  county,  it  must  be  shown  to  be  within  the  jurisdiction  of 
such  officer  before  whom  the  accused  is  brought.*  This  proof 
is  necessary  to  give  the  magistrate  jurisdiction,  and  if  it  ap- 
pears that  the  offense  was  committed  out  of  the  county  the 
accused  has  a  right  to  be  discharged.^  The  time  need  not  be 
proved  as  alleged  unless  it  is  the  essence  of  the  offense.^ 

§85.  Variance.  —  The  statute  provides  that  the  witnesses 
shall  be  examined  in  relation  to  any  matter  connected  with 
such  charge  which  he  may  deem  pertinent.'  This  clearly 
implies  that  they  shall  not  be  examined  iu  relation  to  any 
other  charge.  Therefore  it  seems  that  if  a  party  is  charged 
in  a  complaint  with  stealing  a  horse,  evidence  in  relation  to 
matters  connected  with  the  offense  of  stealing  a  cow  or  of 
murder,  should  be  excluded,  for  these  are  different  offenses..* 

'  It  is  provided  by  statute  that  the  person  swearing  shall  with  his  hand 
uplifted  swear  by  the  ever-living  God,  and  shall  not  be  compelled  to  lay 
the  hand  on  or  kiss  the  G-ospels.    E.  S.,  735,  §  3. 

'  Where  the  witness  has  conscientious  scruples  against  taking  an  oath, 
he  may  make  his  solemn  aflBrmation  in  this  form.     B.  S.,  725,  §  4. 

'  Rice  v.  People,  38  Ills.,  435 ;  Jackson  v.  People,  40  Il]s.,  405;  Sattler  v, 
People,  59  Ills.,  68. 

'  1  Bish.  Or.  P.,  g§  373-375 ;  State  «.  Cotton,  4Fost.,  143 ;  McBride  v.  State, 
10  Humph.,  615 ;  State  «.  Williams,  4  Ind.,  334;  State''!).  Welker,  14  Mo., 
398. 

'  1  Bish.  Or.  P.  §  384 ;  1  Barb.  Cr.  L.,  397 ;  Sattler  v.  People,  59  Ills.,  68. 

°  1  -Ajch.  C.  P.  &  PL,  389;  Gebhart  v.  Adams,  33  Ills.,  399;  Koop  v.  Peo- 
ple, 47  Ills.,  337. 

'  R.  S.,  402,  S,  360. 

•  1  Bish.  Cr.  P.,  §§485,  486;  1  Greenl.  Ev.,  §65;  Gutchins  o.  People,  21 
Ills.,  643. 
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And  this  seems  reasonable,  for  the  accused  may  come  pre- 
pared with  witnesses  to  prove  his  innocence  of  the  offense 
with  which  he  is  charged  in  the  complaint  while  he  could  not 
be  expected  to  be  prepared  to  prove  his  innocence  of  every 
offense  of  which  ^ri?rea/«cze  evidence  of  his  guilt  could  be 
produced.  The  safer  and  better  course  to  pursue  in  case  the 
accused  is  really  guilty  of  a  different  offense  from  the  one 
charged  in  the  complaint,  is  to  have  another  complaint  made, 
charging  him  with  such  offense,  on  which  he  can  be  examined 
and  held  to  bail. 

§  86.  Variance  in  the  Description  of  a  Written  Instrument,  etc. 
—  If  a  written  instrument  or  record  is  set  out  as  the  founda- 
tion of  the  charge  in  the  complaint,  and  the  date  and  place  is 
stated  as  a  part  of  the  description  of  the  instrument  or  rec- 
ord, any — the  slightest — variance  between  the  time'  or  place^ 
as  stated,  or  in  any  other  matter  of  description  appearing  from 
the  written  instrument'  or  record  when  produced,  will  make 
it  inadmissible  in  evidence.''  But  the  omission  of  the  letter 
C  in  the  place  for  marking  bank  bills  with  letters  in  the  de- 
scription of  the  bill  was  held  to  be  immaterial." 

§87.  Burden  of  Proof. — Every  material  fact  necessary  to 
constitute  the  crime  must  be  proved  by  the  prosecution,*  for 
the  prisoner  is  presumed  to  be  innocent  of  the  offense  charg- 
ed.^ If  the  proof  shows  positively  that  one  of  two  or  more  per- 
sons have  committed  a  crime,  but  leaves  it  uncertain  which 


1  1  Arcli.  C.  P.  &  PI.,  389. 

'  lei,  390. 

'  Higgins  V.  Lee,  16  Ills.,  495 ;  Crittenden  b.  French,  21  Ills.,  599 ;  Spang- 
ler  V.  Pngh,  21  life.,  85. 

'  Com.  V.  Viirney,  10  Cush.,  402 ;  Hart  v.  State,  20  Ohio,  49 ;  Leidig  v. 
Rawson,  1  Scam.,  272;  Hall  v.  Blaisdell,  1  Scam.,  332;  Plumleigh  ■B.Cook, 
13  Ills.,  669;  Phelan  v.  Andrews,  52  Ills.,  486;  Higgins  v.  Lee,  16  Ills.,  495  ; 
Ciittenden  v.  French,  21  Ills.,  599 ;  Spangler v.  Pugh,  b5  ;  Streeter  v. Sti-eeter, 
43  Ills.,  155. 

'  Quigley  v.  People,  2  Scam.,  301. 

•  1  Bish.  Cr.  P.,  g  1057  ;  Hopps  v.  People,  81  Ills.,  394 ;  Com.  v.  McKee, 
.1  Gray,  61 ;  Chase  v.  People,  40  Ills.,  358. 

'  1  Bish.  Cr.  P.  §  1057 ;  Thomas  v.  Dunaway,  30  Ills.,  373 ;  Peoples.  Bo- 
dine,  1  Denio,  281 ;  Crilley  s.  State,  20  Wis.,  244. 
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is  the  guilty  party,  all  must  be  acquitted.*  "Where  several 
are  jointly  indicted  for  robbery  or  other  crime,  and  the  evi- 
dence shows  that  they  all  acted  together,  each  aiding  in  his 
own  way,  all  are  guilty  though  they  did  not  actually  meet  to- 
gether and  agree  to  commit  the  crime.^ 

Defenses. 

§  88.  Alibi.  —  The  accused  may  show  in  answer  to  the  charge 
against  him  that  at  the  time  the  alleged  crime  was  commit- 
ted he  was  in  a  place  other  than  the  one  in  which  he  must 
have  been  in  order  to  commit  it.  This  is  called  "  proving  an 
alibi.'"  Evidence  of  an  alibi,  whether  sufficient  to  render  the 
guilt  of  the  accused  impossible  or  only  improbable,  is  for 
the  consideration  of  the  magistrate,  and  the  accused  is  enti- 
tled to  the  benefit  of  any  reasonable  doubt  the  magistrate  may 
entertain  upon  this  point.^  Where  the  defendant  attempts 
to  prove  an  alibi  and  fails  to  do  so,  it  should  have  no  greater 
weight  to  convince  the  magistrate  of  his  guilt  than  the  failure 
to  prove  any  other  important  item  of  defense,  and  should  not, 
generally  speaking,  operate  to  his  prejudice."  It  is  for  the 
prosecution  to  prove  in  the  first  instance  that  the  defendant 
was  present  at  the  time  the  offense  was  committed,  for  if  he 
was  not  there,  he  could  not  have  committed  the  offense,  and 
the  presumption  of  innocence  which  attaches  to  the  accused 
at  each  step  of  the  case"  until  rebutted  raises  the  presump- 
tion that  the  defendant  was  not  present  at  that  time,  which 
the  prosecution  must  overcome  by  a  preponderance  of  evi- 
dence or  the  accused  should  be  acquitted.' 

'  Campbell  v.  People,  16  Ills.,  17 ;  Frazee  v.  Milk,  56  Ills.,  435 ;  Eex  o. 
Kichardson,  1  Leach,  4lli  Ed.,  387. 

"  Miller  «.  People,  39  Ills.,  458 ;  Stinson  o.  People,  48  Ills.,  897;  Bell  v. 
Malloiy,  61  Ills.,  167. 

'2Bish.  Cr.P.,  §29. 

<  Miller  v.  People,  39  Ills.,  458. 

'  Id. ;  Poller  v.  State,  16  Oliio  S.,  583 ;  Fife  ».  Com.,  5  Casey  Pa.,  429. 

•  West  V.  State,  1  Wis.,  209  ;  People  v.  Dixon,  4  Park.  C.  C,  651. 

'  Bex  V.  Hilditch,  5  Car.  &  P.,  299;  French  v.  State,  12  Ind.,  670;  but  see 
Rex«.  Findon,  eCar.  &P.,  132;  Reg.  ».  Briggs,  2  Moody  &  Ry  ,  199. 
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§  89.  Character.  —  In  all  criminal  cases,  whether  the  case  is 
doubtful  or  not,  the  accused  may  give  in  evidence  his  general 
or  uniform  good  character  as  a  man  and  a  citizen.'  The  rea- 
son of  the  rule  is  that  a  man  of  good  character  is  less  likely 
to  commit  a  crime  than  one  whose  character  is  bad,^  and  this 
fact  is  a  circumstance  which  should  be  taken  into  considera- 
tion by  the  magistrate  or  jury  in  determining  the  guilt  or 
innocence  of  the  accused.'  Such  evidence  is  not  restricted  to 
the  trait  of  character  in  issue,  nor  is  it  required  to  bear  any 
analogy  to  the  nature  of  the  charge.*  But  the  prosecution  is 
not  allowed  to  call  witnesses  to  the  general  bad  character  of 
the  accused  unless  to  rebut  the  evidence  of  his  good  character 
already  adduced  by  him;'  and  even  then  the  prosecution  can 
only  give  evidence  of  the  general  bad  character  of  the  accused,* 
and  cannot  give  evidence  of  other  speciiic  acts  or  offenses 
done  or  committed  by  him  tending  to  impeach-  his  character,' 
unless  such  evidence  has  a  direct  tendency  to  prove  the  par- 
ticular crime  for  which  the  prisoner  stands  charged.*  It  is 
not  even  permissible,  as  a  general  rule,  to  show  that  the  ac 
cused  has  committed  other  crimes  of  the  same  kind  as  the  one 
for  which  he  is  being  examined;  as,  for  instance,  if  he  is  be- 
ing examined  for  larceny,  to  show  that  he  has  committed  at 
other  times  and  places  other  and  disconnected  larcenies;"  or, 


1  3  Greenl.  Ev.,  §  35 ;  1  Bish.  Cr.  P.,  ??  1063-1063 ;  Hopps  v.  People,  31  Ills., 
385;  Jupitz  V.  People,  34  Ills.,  531 ;  Conkwrisht  «.  People,  35  Ills.,  307. 

"  Hopps  1).  People,  31  Ills.,  387. 

» Jupitz  ».  People,  34  Ills.,  531;  Hopps  «.  People,  31111s.,  387;  Conk- 
■wrlght  V.  People,  35  Ills.,  307. 

*  Hopps  V.  People,  81  Ills.,  388;  Jupitz  v.  People,  34  111.,  521 ;  Stephens  v. 
People,  4  Park.,  C.  C,  396;  People  «.  Bodine,  1  Denlo,  28;  but  see  3  Greenl. 
Ev.,  8  25 ;  1  Bish.  Cr.  P.,  §  1063. 

'  People  V.  "White,  14  Wen.,  Ill ;  State  v.  Jackson,  17  Mo.,  544 ;  Thompson 
r.  Church,  1  Root,  313. 
'  1  Arch.  C.  P.  &  PI.,  400,  401 ;  MoDauiel  v.  State,  8  Sm.  &  M.,  401. 
'  Gordon  v.  State,  3  Iowa,  410 ;  Stone  v.  State,  4  Humph.,  27. 
'  1  Bish.  Cr.  P.,  §§  1065,  1066,  1067. 

•  Barton  i>.  State,  18  Ohio,  321;  Cole  v.  Com.,  5  Grat.,  696;  Reg.  v.  Butler, 
2  K.  &  K,  231 ;  State  v.  Martin,  34  Mo.,  85 ;  Albright  a.  State,  6  Wis.,  73. 
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if  for  riot,  to  show  that  he  has  been  engaged  in  other  riots;* 
or,  if  for  murder  of  a  particular  person  by  poison,  to  show 
the  poisoning  of  another  person  at  another  time  and 
place.^  Much  less  is  it  permissible  so  show  a  different 
sort  of  a  crime  committed  by  the  accused.'  But  where  the 
defense  is  insanity,  and  the  coolness  and  unconcern  of  the 
prisoner  at  the  time  he  committed  the  homicide  are  relied 
upon  as  j  ustifying  inferences  favorable  to  the  plea,  it  is  com- 
petent to  show  that  the  prisoner  had  been  in  early  years 
engaged  in  the  perilous  calling  of  smuggling,  as  tending  to 
rebut  the  inference  that  his  deportment  on  the  fatal  occasion 
was  attributable  to  a  want  of  sanity.^  If  the  accused  chooses 
to  give  no  evidence  in  relation  to  his  character,  the  magis- 
trate or  jury  is  or  are  not  at  liberty  to  indulge  in  con- 
jecture that  his  character  is  bad  in  order  to  infer  that  he 
is  guilty  of  the  particular  crime  charged;'  for  in  point 
of  law  every  defendant  on  trial  for  a  particular  crime  is  pre- 
sumed to  be  innocent  of  both  it  and  of  every  other  crime, 
until  the  contrary  is  duly  shown  in  evidence.^  It  has,  how- 
ever, been  held  in  Maine  that  the  omission  of  the  accused  to 
furnish  evidence  of  his  previous  good  character  may  be  called 
to  the  consideration  of  the  jury  in  support  of  the  prosecution.' 
§  90.  Statute  of  Limitations.  —  If  the  offense  is  barred  by  the 
statute  of  limitations,  the  prisoner  should  be  discharged.  If 
the  accused  is  charged  with  an  offense  requiring  an  indict- 
ment, and  there  will  be  no  court  at  which  an  indictment  may 
be  found  before  the  offense  will  be  barred,  it  will  be  useless 
for  the  magistrate  to  proceed  with  the  examination.  The  fol- 
lowing are  the  provisions  of  the  statute  in  relation  to  the 
time  of  commencing  prosecutions : 

'  State,  «.  Benton,  15  N.  H.,  169 ;  Com.  v.  Campbell,  7  Allen,  541. 

"  Farrar  v.  State,  3  Ohio  S.,  54;  Ogletree  v.  State,  28  Ala.,  693;  and  see 
Albright  v.  State,  6  Wis.,  73. 

'  1  Bish.  Cr.  P.,  i  1064;  Hopps  v.  People,  31  Ills.,  385. 

*  Hopps  V.  People,  31  Ills>,  385. 

°  Ackley  v.  People,  9  Barb.,  609 ;  Peoole  v.  Bodine,  1  Denio,  281 ;  State  «. 
Upham,  38  Me.,  361. 

"  1  Bisli.  Or.  P.,  g  1001. 

'  State  V.  McAllister,  24  Me.,  139. 
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§  91.  For  Murder  or  Manslaughter.  —  "  An  indictment  for  the 
crime  of  murder  or  manslaughter  may  be  found  at  any  period 
after  the  death  of  the  person  alleged  to  have  been  killed.'" 

§  92.  For  Arson  or  Forgery.  —  "  An  indictment  for  arson  or 
forgery  may  be  found  at  any  time  after  the  commission  of 
the  crime."^ 

§  93.  For  Other  Felonies.  —  "  All  indictments  for  other  felon- 
ies must  be  found  within  three  years  next  after  the  commis- 
sion of  the  crime,  except  as  otherwise  provided  by  law."' 

§  9i.  For  Other  Offenses,  Etc.  —  "All  prosecutions  by  indict- 
ment or  otherwise,  for  misdemeanors,  or  for  any  fine  or  forfeit- 
ure under  any  penal  statute,  shall  be  commenced  within  one 
year  and  six  months  from  the  time  of  committing  the  offense 
or  incurring  the  fine  or  forfeifure  except  as  otherwise  pro- 
vided by  law."* 

§  95.  Time  of  Absence  not  Counted.  —  "No  period  during 
which  the  party  charged  was  not  usually  and  publicly  resi- 
dent within  this  state  shall  be  included  in  the  time  of  limi- 
tation."' 

§  96.  Time  of  Pendency  of  Proceedings  not  Counted.  - —  "When 
an  indictment,  information  or  suit  is  quashed,  or  the  proceed- 
ings on  the  same  are  set  aside,  or  reversed  on  writ  of  er- 
ror, the  time  during  the  pendency  of  such  indictment,  infor- 
mation or  suit,  so  quashed,  set  aside  or  reversed,  shall  not  bo 
reckoned  within  the  time  limited  by  this  act,  so  as  to  bar 
any  new  indictment,  information  or  suit  for  the  same  of- 
fense."* 

§  97.  Former  Acquittal.  —  Where  a  person  who  is  accused  of 
having  committed  a  criminal  offense  has  by  collusion  and 
contrivance  of  the  witnesses,  the  complainant  and  the  justice  of 
the  peace  been  arrested  and  discharged  on  bail,  he  may  be 
again  arrested  by  a  warrant  issued  by  another  justice  of  the 

'R-S.,  898,  §313. 
"Id.,  §314. 
=  Id.,  §  315. 
♦  Id.,  §  316. 
» Id.,  §  317. 
"  Id.,  §  318. 
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peace,  and  required  to  give  bail  in  a  larger  amount  for  the 
same  oifense.^  So  where  a  person  accused  of  the  crime  of 
murder  was  duly  examined  before  a  justice  of  the  peace  and 
admitted  to  bail  to  answer  to  a  charge  of  manslaughter — 
was  again  arrested  on  the  same  charge  before  another  justice, 
when  the  justice  before  whom  he  was  brought,  on  being  ad- 
vised of  the  prior  proceedings,  discharged  him — was  again  ar- 
rested for  the  third  time  on  the  same  charge  before  still  an- 
other magistrate,  and  on  examination  was  committed  to  jail 
to  answer  to  the  charge  of  murder,  on  a  writ  of  habeas  corpus 
being  sued  out,  it  was  held  that  the  last  magistrate  had  juris- 
diction of  the  case.^ 

§  98.  Discharge.  —  The  statute  j)rovides  that  "  if  it  appears 
to  the  judge  or  justice  of  the  peace,  upon  the  wliole  examina- 
tion, that  no.oifense  has  been  committed,  or  that  there  is  no 
probable  cause  for  charging  the  prisoner  with  the  oifense,  he 
shall  be  discharged.'" 

§  99.  Bail  or  Commitment.  —  "  If  it  appears  that  an  offense 
has  been  committed,  and  that  there  is  probable  cause  to  be- 
lieve the  prisoner  guilty,  and  if  the  offense  is  bailable  by  the 
judge  or  justice  of  the  peace,  and  the  prisoner  offers  suiBcient 
bail,  it  shall  be  taken  and  the  prisoner  discharged;  but  if  no 
sufficient  bail  is  offered,  or  the  offense  is  not  bailable  by  the 
judge  or  justice,  the  prisoner  shall  be  committed  to  jail  for 
trial."* 

Y  .Pkoceedings  aftee  Examination. 

§  100.  Bail  —  Definition.  —  As  we  have  seen  from  the  pro- 
vision of  the  statute,  "  if  the  offense  is  bailable  by  the  judge 
or  justice  of  the  peace,  and  the  prisoner  offers  sufliciout  bail, 
it  shall  be  taken  and  the  prisoner  discharged.'"  All  offenses 
except  capital  offenses,  where  the  proof  is  evident  or  the  pre- 

'  Balson  v.  People,  31  Ills.,  409. 

'  In  re  Mclntyre,  5  Gilm.,  433. 

'  E.  S.,  403,  §  363. 

«Id.,  §863. 

'  R.  S.,  403,  §  363. 
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sumption  great,'  are  on  such  examination  bailable  by  a  judge 
or  justice  of  the  peace  before  the  accused  has  been  committed 
to  jail  for  want  of  good  and  sufficient  bail.^  Capital  offenses 
are  such  as  are  punishable  with  death.' 

§  101.  Provisions  of  the  Statute  as  to  tlie  Snfflciency  of  Bail. — The 
statute  provides  that  "  each  of  the  bail  shall  be  worth  the 
amount  of  bail  expressed  in  the  recognizance  over  and  above 
the  amount  exempt  from  execution,  but  the  court,  judge  or 
justice  of  the  peace  or  officer,  in  taking  bail,  may  allow  more 
than  two  bail  to  justify  severally  in  amounts  less  than  that 
expressed  in  the  recognizance,  if  the  whole  qualification  be 
equivalent  to  two  sufficient  bail."^ 

§  103.  Proof  of  Sufflclency  of  Bail.  —  "  The  court,  judge,  jus- 
tice of  the  peace  or  officer  may  examine  the  bail,  on  oath 
touching  their  sufficiency,  and  may  receive  other  evidence 
for  or  against  the  same,  in  such  manner  as  he  may  deem 
proper."^ 

§  103.  What  Bail  Sufficient  —  Time  may  be  Given  to  Procure. — 
The  officer  is  not  required  to  examine  the  bail  on  oath  touch- 
ing their  sufficiency,  but  in  all  cases  where  the  circumstances 
and  responsibility  of  the  bail  are  not  personally  known  to 
]tiim,  it  is  the  safer  and  better  way  to  require  them  to  justify; 
and  then,  if  he  is  satisfied  that  they  are  not  responsible, 
he  should  refuse  to  receive  them.  One  rule,  it  is  said,  should  be 
uniformly  adopted,  and  that  is,  to  require  such  sureties  as 
are  possessed  in  their  own  right  of  real  estate  within  the 
county  to  such  an  amount  as  that  upon  a  sale  of  it  at  public 
auction  the  full  amount  of  the  sum  for  which  the  bail  is 
bound  may  be  realized.  Bail  not  possessed  of  this  amount 
may  doubtless  in  some  instances  be  safely  taken ;  but  in  all  cases 
bail  possessing  under  a  clear  title  real  estate  in  the  county 
should  be  preferred.'    The  bail  should  be  sufficient  in  amount 

'  R.  S.,  396,  §  394;  R.  S.,  59,  Con.  Ills.,  Art.  II.,  §  7 
'R.S.,  396,  §399;  Id.,  403,  §17. 
■  Burrill  Law  Die,  346. 

*  R.  S  ,  396,  §  300. 
'Id,,  §301. 

•  Barb.  Cr.  L.,  578. 
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and  the  sureties  such  as  to  j)rocure  the  appearance  of  the  pris- 
oner for  trial.  The  magistrate  has  no  right  to  require  more, 
for  it  would  be  excessive,  nor  less,  for  it  would  be  insuffi- 
cient, and  the  magistrate  will  be  liable  therefor  if  the  prisoner 
does  not  appear;'  but  if  he  acts  according  to  his  best  discre- 
tion, and  without  partiality  or  malice,  he  will  be  fully  justi- 
fied.^ The  magistrate  may  permit  the  prisoner  to  remain  a 
short  time  in  the  custody  of  an  officer,  to  afford  him  an  op- 
portunity to  procure  bail,  if  there  is  a  prospect  of  his  being 
able  to  do  so;  but  this  privilege  the  prisoner  cannot  claim 
as  a  matter  of  right." 

§  104.  Who  may  be  Taken  as  Bail.  —  An  attorney  may  become 
surety  for  his  client."  Eut  a  person  convicted  of  an  infamous 
crime,  as  perjury,  cannot  be  received  as  bail.'  Formerly  a 
married  woman  could  not  become  surety  for  another,  and  it 
was  supposed  that  she  could  not  enter  into  a  recognizance  as 
principal,  for  the  reason  that  she  could  not  contract;^  but  un- 
der a  recent  statute"  she  is  authorized  to  contract,' and  now 
may  become  surety  for  another  or  enter  into  a  recognizance 
in  her  own  behalf  the  same  as  any  other  person.  The  disa- 
bility of  an  infant  to  make  a  contract,  except  in  certain  cases, 
still  continues,  and  he  cannot  become  surety  for  another;  and 
it  has  been  supposed  that  he  lacks  capacity  to  enter  into  a 
recognizance  as  principal  in  his  own  behalf  and  must  procure 
some  one  to  be  bound  for  him;'  but  the  better  opinion  seems 
to  be  that  he  may  be  bound  by  all  acts  which  he  is  obliged 


'  Barb.  Cr.  L.,  576  ;  People  «.  Dixon,  4  Park.,  651 ;  People  v.  Van  Horn, 
8  Barb ,  159. 
'  Uavis  J.,  88 ;  Barb.  Cr.  L.,  579. 
=  Barb.  Cr.  L.,  580. 

*  Id.,  578 ;  Doug.,  466;  1  Burn.,  320. 
'  Rex  «.  Edwards,  4  T.  R.,  440. 

•  4  Black.  Com.,  254 ;  Barb.  Cr.  L.,  513 ;  3  M.  &  Sel.,  1 ;  1  Arch.  C.  P.  &  PI., 
176. 

'  R.  S.,  576,  §  6. 

•4  Black.  Com.,  354;  Barb.,  Cr.  L.,513;  3  Hawk  C,  15,  §89;  1  Chitty  Cr. 
L.,  104. ;  Semm's  Case,  11  Leigh,  665. 
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by  statute  or  law  to  do.*  Therefore  if  an  infant,  when  re- 
quired by  statute  or  law  so  to  do,  enters  into  a  recognizance, 
he  will  be  bound.  If  sureties  who  are  pecuniarily  suificient 
present  themselves,  the  m  igistrate  who  sits  to  receive  bail 
has  no  right  to  reject  them  because  he  does  not  like  their 
politics  or  their  personal  character.^ 

§  105.  Recognizance  —  Form.  —  By  statute  "  all  recognizances 
in  criminal  cases  shall  be  taken  to  the  People  of  the  State  of 
Illinois,  and  when  not  taken  in  a  court  of  record  in  open 
court  shall  be  signed  by  the  persons  entering  into  the  same 
and  approved  and  certified  by  the  judge,  justice  of  the  peace 
or  otlicr  officer  taking  the  same."^ 

§100.  Condition.. —  "  The  recognizance,  except  when  other- 
wise provided,  shall  be  so  conditioned  as  to  bind  the  accused  or 
witness  personally  to  appear  at  the  court  having  jurisdiction 
of  the  offense  on  tlie  first  day  of  the  next  term  thereof,  to  be 
holdeti  in  the  county  (specifying  thfe  time  and  place  of  hold- 
ing the  same),  or,  if  the  court  is  then  sitting,  on  some  day  of 
the  term,  to  be  designated  therein,  and  from  day  to  day,  and 
from  term  to  term,  and  from  day  to  day  of  each  term,  until 
the  final  sentence  or  order  of  the  court,  to  answer  for  the  of- 
fense charged  (or,  if  an  indictment  has  been  found  or  infor- 
mation filed,  to  answer  sucli  indictment  or  information;  or,  if 
the  person  bound  is  a  witness,  to  testify,  in  the  case),  and 
to  abide  such  final  sentence  or  order,  and  not  depart  without 
leave.  "^ 

§  107.  Money  cannot  be  Taken  Instead  of  a  Recognizance.  —  The 
court"  or  oflicer  has  no  right  to  receive  money  in  lieu  of,  or 
as  a  substitute  for,  a  recognizance,  for  the  statute  requires  a 
recognizance,  and  nothing  else  will  do.°     If  an  ofiicer  takes 

'  People  V.  Mullen,  25  Wen.,  698;  People  ».  Moore,  4  Dsnio,  518;  U.  S.  i>. 
Baiiibridge,  1  Mason,  83;  Winslow  v.  Anderson,  4  Mass.,  376;  Baker  a. 
Lovett,  6  Mass.,  8. 

^  Bish.  Cr.  P.,  §  360  ;  Rex  v.  Badger,  4  Q.  B.,  463 ;  Dav.  &  M.,  375. 

'R.  S.,  396,  §3U5. 

'  Id.,  §  297. 

'  Butler  a  Foster,  14  Ala.,  833. 

'  Smart  v.  Cason,  50  Ills.,  195. 
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money  instead  of  a  recognizance,  as  required  by  statute,  and 
allows  the  prisoner  to  go  at  large,  he  will  be  liable  criminally 
for  the  escape  and  may  be  iined  therefor,  not  exceeding  one 
thousand  dollars,  and  confined  in  the  county  jail  not  exceed- 
ing six  mouths.'  Yet  in  such  case  the  money  so  received 
must  be  paid  into  the  county  treasury  the  same  as  if  it  had 
been  collected  on  a  recognizance.^ 

§  108.  Form  and.  Requisites  of  the  Recognizance.  —  No  particu- 
lar form  of  words  is  required  to  render  a  recognizance  valid, 
provided  it  contains  the  essential  requisites  of  such  an  instru- 
ment.' A  penalty  containing  an  acknowledgment  of  indebt- 
edness to  the  people,  and  a  condition,  are  indispensable 
requisites  of  a  recognizance.''  If  it  is  not  exactly  in  accordance 
"with  the  statute,  it  may  be  good  at  common  law;*  and  when 
the  condition  contains  superadded  words  beyond  what  are  au- 
thorizeiiby  statute,  they  will  not  affect  its  validity,  but  may 
be  disregarded  as  surplusage."  A  recognizance  taken  by  a 
justice  of  the  peace  and  entered  on  his  docket  in  these  words: 
"Jacob  Kerns  v.  John  Stewart,  Recognizance — bail  25;  Si- 
mon Elliot  acknowledges  himself  bail  in  the  above  case,"  is 
informal  and  void.'  So  an  entry  on  the  docket  of  the  justice 
as  follows:  "The  People  v.  Ambrose  F.  "Woolsey,  Milton 
Niles,  Solomon  Rundle,  &c.  {naming  seventeen  others)  are 
recognized  in  the  sum  of  $100  each,  conditioned  for  their  ap- 
pearance at  the  next  court  of  general  sessions  of  the  peace  to 
testify  on  the  part  of  the  people  in  the  above  cause,"  was  held 
not  to  amount  to  a  recognizance.' 

'  K.  S.,  364,  g  89 ;  Smart  v.  Cason,  50  Ills.,  195. 

°  Smart  ».  Cason,  50  Ills.,  195 ;  Rock  Island  Co.  v.  Mercer  Co.,  24  Ills.,  35. 
'  Dean  v.  State,  3  Sm.  &  M.,  300;  Sliattuck  v.  People,  4  Scam.,  477  ;  Mc- 
Farlan  ».  People,  13  Ills.,  9. 

*  People  V.  Rundle,  6  Hill,  506 ;  Caldwell  v.  Rundell,  1  Jones,  293. 
'Phelpss.  Park,  4  Vt.,  488. 

'  People  V.  Mills,  5  Barb.,  511 ;  Howe  o.  State,  1  Ala.,  113 ;  State  r>.  Well- 
man,  3  Ohio,  14. 

'  Kerns  ».  Schoonmaker,  4  Ohio,  331 ;  see  State  Treas.  v.  Woodard,  7  Vt., 
528;  Same  v.  Rolfe,  15  Vt.,  9. 

•  People  V.  Rundle,  6  Hill,  506. 
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FORM  OF  KBCOGNIZANCE  ON  ADMITTING  A  PUISONER  TO  BAIL. 


State  of  Illinois, 
•  County, 


:}■ 


Be  it  remembered  that  on  the' day'  of ,  A.  D.  18—,  C.  D.,'  of  the 

town  of ,  in  the  county  aforesaid,  and  E.  F.  and  G.  H.,  of  the  town  of 

,  in  the  said  county,  personally  came  before  L.  M.,  a  justice  of  the  peace 

of  the  county  aforesaid  (or,  if  taken  before  two'  jusiici's,  wTiere  tJie  prisoner 
lias  been  committed,  say,  "  before  us,  L.  M.  and  A.  E.,  two  of  tlie  justices  of  the 
peace  in  and  for  said  county),  and  severally  and  respectively  acknowledged 
themselves  to  owe  and  be  indebted'  to  the  People  of  the  State  of  Illinois  in 
tlie  sum  of  five  hundred  dollars,  to  be  made  and  levied  of  their  respective 
goods  and  chattels,"  lands  and  tenements,'  to  the  use  of  the  said  people  if 
default  shall  be  made  in  the  following  condition :" 

Whereas,"  A.  B.  lately  made  complaint  to  L.  M ,  a  justice  of  the  peace  of 

'  The  recognizance  must  be  signed  by  the  accused  at  the  time  of  his  dis- 
charge.   Smart  o.  Cason,  50  Ills.,  195 :  Shattuck  v.  People,  4  Scam.,  477. 

°  The  recognizance  is  not  void  because  entered  into  on  Sunday.  Johnson 
e.  People,  31  Ills.,  473;  but  see  State  v.  Suhen,  33  Me.,  539. 

'  Where  the  name  of  the  cognizor  is  signed  to  the  recognizance  it  need 
not  be  mentioned  in  the  body  of  it.  Cunningham  ».  State,  14  Mo.,  403; 
Badger  &  Clayton  v.  State,  5  Ala.,  21 ;  Hall  s.  State,  9  Ala.,  837 ;  though  it 
should  be  inserted. 

'  A  recognizance  taken  before  two  justices,  when  by  law  but  one  was 
needed,  is  not  thereby  invalid.  Shattuck  v.  People,  4  Scam.,  477;  McFar- 
lan  V.  People,  13  Ills.,  9. 

'  There  is  no  diflference  in  their  legal  effect  between  the  words  "  are  held 
and  firmly  bound,"  and  the  words  "'owe  andareindebted."  Shattuck  v.  Peo- 
ple, 4  Scam.,  478;  Mix  v.  People,  26  Ills.,  32. 

°  The  words  "  to  be  levied  of  your  goods  and  chattels,  lands  and  tenements," 
were  necessary  in  a  recognizance  at  common  law,  but  under  our  statute  they 
are  a  mere  matter  of  form  and  may  be  omitted  without  impairing  the  legal 
effect  of  the  instrument.    Shattuck  v.  People,  4  Scam.,  478. 

'  The  recognizance  does  not  become  a  lien  upon  the  property  of  the  per- 
son entering  into  it.    Shattuck  v.  People,  4  Scam.,  477. 

'  A  bond  with  the  proper  condition  has  been  held  to  be  a  sufficient  re- 
cognizance. Shattuck  "0.  People,  4  Scam.,  477;  McFarlan  v.  People,  13 
Ills.,  9. 

°  It  is  not  necessary  that  the  recognizance  should  show  that  there  has  been 
a  complaint,  made,  subscribed  or  sworn  to,  or  an  arrest  of  the  accused,  or  an 
examination  of  witnesses  or  probable  cau.se  shown,  nor  that  there  has  been 
a  decision  of  the  magistrate  that  bail  be  given  or  the  accused  stand  commit- 
ted, for  when  the  recognizance  is  filed  it  becomes  a  matter  of  record,  and 
these  facts  will  be  presumed.  Shattuck  v.  People,  4  Scam.,  481 ;  McCarty 
V.  State,  1  Blackf.,  338 ;  People  ®.  Blankman,  17  Wen.,  358 ;  People  c.  Kane, 
4  Denio,  581 ;  People  v.  Watkins,  19  Ills.,  117 ;  but  see  Shufeldt  v.  Buckley, 
45  Ills.,  233. 
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the  said  county,  and  the  said  justice  examined  on  oath  the  said  complain- 
ant and  B.  F.,  a  witness  produced  by  him,  and  reduced  the  complaint  to 
•m-iting  and  caused  it  to  be  subscribed  and  sworT  to  by  the  said  complain- 
ant, wliereby  it  was  charged  tliat  the  said  C.  D.  did  {insert  aiaUment  of  the 
offense,' as  in  tlie  complaint),  and  from  tlie  said  complaint  and  examination 
it  appeared  that  such  offense  had  been  committed,  and  that  there  were  just 
and  reas;)nable  grounds  for  believing  that  the  said  C.  D.  had  committed  the 
same,  whereupon  the  said  justice  issued  a  warrant  for  his  arrest,  and  the 
said  C.  D.  has  since  been  arrested  thereon  and  brought  before  the  said  jus- 
tice, and  the  said  justice  then  and  there  examined  the  witnesses  in  support 
of  tlie  prosecution,  as  well  as  those  produced  on  behalf  of  the  accused  on 
oath  in  the  presence  of  the  said  C.  D.  in  relation  to  the  said  charge,  and  the 
matters  connected  therewith,  and  from  the  said  examination  in  the  presence 
of  the  said  C.  D.,  it  appeared  to  the  said  justice  that  the  said  offense  had 
been  committed  and  that  there  was  probable  cause  to  believe  the  said  C.  D. 
guilty  thereof,  and  tlie  said  justice  thereupon  ordered  the  said  C  D.  to  enter 
into  a  recognizance  witli  two  good  and  sufScient  sureties  in  the  sum  of 
five  hundred  dollars'  conditioned  according  to  law. 
Now,  therefore,  the  condition  of  this  recognizance  is  such  that  if  the  said 


'  The  recognizance  need  not  set  out  the  offense  charged  with  the  technical 
accuracy  required  in  an  indictment.  It  will  be  sufficient  if  the  offense  be  sub- 
stantially described.  1  Arch.  C.  F.  &  PI.,  196;  Shattuck  v.  People,  4  Scam., 
481;  People  B.  Baughman,  18  Ills.,  132;  Young  ».  People,  18  Ills.,  566;  Mc- 
Farlan  v.  People,  13  Ills.,  9  ;  Besimer  v.  People,  15  Ills.,  439 ;  Mix  t).  People, 
26  Ills.,  33.  It  is  sufficient  to  set  out  the  offense  in  the  language  of  the  stsA- 
ute.  People  «.  Baughman,  18  Ills.,  152;  or  simply  to  insert  the  name  of  the 
offense,  Shattuck  v.  People,  4  Scam.,  481.  The  words  "  to  answer  to  an  In- 
dictment," Gildcrsleeve  ».  People,  10  Barb.,  35,  "to  an.swer  to  the  charge  of  a 
felony,"  Cotton  ti.  State,  7  Texas,  547;  Fowler  v.  Com.,  4  Monr.,  138 ;  "to  answer 
to  an  indictment  for  adulteiy,"  Besemer  v.  People,  15  Ills.,  439 ;  "of  being 
guilty  of  the  accessory  of  manslaughter,"  McFarlan  v.  People,  13  Ills.,  9; 
"to  answer  to  a  charge  of  larceny,"  Minor  ».  State,  1  Blackf.,  236;  "with 
stealing  from  the  store"  of  certain  parties,  Youngs.  People,  18  Ills.,  566;  "for 
the  crime  of  passing  counterfeit  monej',"  Mix®.  People,  26  Ills.,  33  ;  "ot 
passing  counterfeit  money,"  Shattuck  i>.  People,  4  Scam.,  481,  have  re- 
.spectively  been  held  to  be  a  sufficient  statement  of  the  offense  in  a  recoo-- 
nizance.  It  has  been  held  that  if  the  recognizance  undertake  to  recite  a 
specific  charge,  a  charge  must  be  recited  for  which  an  indictment  will  lie; 
otherwise  the  rec.jgnizance  would  be  void,  Bailey  «.  State,  4  Texas,  417; 
but  under  our  st-itute,  R.  S.,  396,  ?  302,  the  recognizance  in  such  case  would 
probably  be  valid. 

'  The  recognizance  need  not  state  that  the  amount  of  the  bail  was  fixed 
by  the  court  or  magistrate.    Vancel  v.  People,  16  Ills.,  120. 
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C.  D.  Shall  personally  be  and  appear  at  tlie  circuit  court'  on  the  first  day  of 
the  next  term  thereof  to  be  held  at  the  court-house  in  the  town  (or  "  ml 

lage"or  "eiti/")  of ,  in  the  said  county  of ,  on  the'' day  of         , 

A.  D.  18—,  at  the  opening  of  the  court  on  that  day,  and  from  day  to  day, 
and  from  term  to  term,  and  from  day  to  day  of  each  term,  until  the  final  sen- 
tence or  order  of  the  court  to  answer  for  the  said  oflfense,=  and  abide  such 
final  sentence  or  order,  and  not  depart  without  leave,  then  this  recogniz- 
ance to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

C.  D."       [Seal/] 
E.  F.         [Seal.] 
G.  H.        [Seal.] 
Taken,'  subscribed  and  acknowledged  \ 
before  and  approved  by  me  on  the  day  |- 
and  year  first  above  written.'  ' 

'  L.  M.,  J.  P.» 


'  The  recognizance  must  show  upon  its  face  the  court  to  which  the  de- 
fendant is  bound  to  appear.  State  ».  Rye,  9  Yerg.,  386.  If  made  return- 
able before  a  judge  at  chambers  the  prisoner  is  not  bound  to  appear  there. 
Corlies  e.  Waddell,  1  Barb.,  355. 

'  If  it  bind  the  accused  to  appear  on  a  day  when  the  court  does  not  sit,  it 
is  void.  State  v.  SuUerant,  3  Yerg.,  281 ;  People  v.  Mack,  1  Park  Cr.  R, 
5G7 ;  Butler  «.  State,  12  Sm.  &  M.,  470. 

'  Probably  a  recognizance  to  appear  and  answer  what  shall  be  objected 
against  the  party  would  be  good.  People  v.  Keober,  7  Hill,  43.  Where 
the  condition  of  the  recognizance  omitted  the  words  "  to  answer  to  said  of- 
fense," the  recognizance  was  held  not  to  be  void  for  that  reason.  State  i). 
Davidson,  20  Mo.,  212. 

*  The  recognizance  must  be  signed.  R.  S.,  396,  §  296 ;  Shattuck  v.  Peo- 
ple, 4  Scam.,  477 ;  Smart  v.  Cason,  50  Ills.,  195 ;  People  «.  Huggins,  10 
Wen.,  471. 

'  The  recognizance  need  not  be  under  seal.  Slaton  b.  People,  21  Ills., 
28;  States.  Root,  2  Rep.  Const.  Ct.,  128;  Kearns  b.  State,  3  Blackf ,  336. 

'  The  words  "  Taken  and  acknowledged  before  me  the  12th  day  of  March, 
A.  D.  1855, —  John  A.  Maxby,  J.  P.,  [Seal,]"  were  held  to  be  a  sufficient 
certificate,  and  that  they  implied  that  the  recognizance  was  approved  by  the 
magisti-ate.  Lawrence  «.  People,  17  Ills.,  172;  People  v.  Watkins,  19  Ills., 
118. 

'  A  certificate  of  the  magistrate,  is  essential  to  the  validity  of  the  recog- 
nizance; but  it  will  not  be  adjudged  insuflicient  for  want  of  form,  R.  S., 
396, §302;  Lawrences.  People,  17111s.,  172;  Bacon  v.  People,  14  Ills.,  312  ; 
State  V.  Carr,  4  Iowa,  290,  and  need  not  be  under  seal  nor  certified  under  the 
seal  of  the  Justice;  Slaten  v.  People,  21  Ills.,  28. 

"The  letters  "J.  P."  mean  justice  of  the  peace.  Shattuck  o.  People,  4 
Scam.,  478. 
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SHORT    FOUM  OF  HECOGNIZANCB. 

State  of  Illinois,  ) 

J-  ss. 
County.  ) 

Be  it  remembered  that  on  the day  of ,  A.  D.  18 — ,  0.  D.,  E.  F., 

G.  H.,  personally  came  before  L.  M.,  a  justice  of  the  peace  of  said  county, 
and  severally  and  respectively  acknowledged  themselves  to  owe  and  be  in- 
debted to  the  people  of  the  State  of  Illinois,'  in  the  sum  of  five  hundred  dol- 
lars'^ if  default  shall  be  made  in  the  following  condition 

The  condition  of  this  recognizance  is  such  that  if  the  said  C.  D.,  shall 
perosnally  be  and  appear  at  the  circuit  court  on  the  first  day  of  the  next  term 
tliereof,  to  be  held  at  the  court-house,  in  the  town  (or  village  or  "  city")  of 
,  in  said  county  of ,  on  the day  of ,  A.  D.  18 — ,  at  the  open- 
ing of  the  court  on  that  da^ ,  and  from  day  to  day,  and  from  term  to  term, 
and  from  day  today  of  each  term,  until  the  final  sentence  or  order  of  the 
court  to  answer  for  the  oftease  of  passing  counterfeit  money  (or  insert  the 
name  of  the  offense  as  in  the  warrant,  or  a  short  statement  of  the  offense  as  in 
the  complaint)  and  to  abide  such  final  sentence  or  order  and  not  depart  with- 
out leave,  then  this  recognizance  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue.  C.  D. 

E.  F. 

Taken,  subscribed  and  acknowledged""  6.  H. 

before  and  approved  by  me,  on  the  day  \ 
and  year  first  above  written.  J 

L.  M.,  J.  P. 

§  109.    No  Recognizance   Voidable  for  Want  of    Form.  —  The 

statute  provides  that  "every  recognizance  taken  or  attempted 
to  be  taken  in  pursuance  of  this  act,  shall  by  all  courts  in  this 
state  be  held  and  adjudged  to  have  been  entered  into  vohin- 
tarily,^  and  shall   not  be  set   aside  or  adjudged  insufficient 

'  Where  instead  of  the  words  "  in  the  sum  of  five  hundred  dollars"  the 
words  used  were  in  substance,  "the  said  C.  D.  in  the  sum  of  two  thousand 
dollars,  and  the  said  E.  F.  and  G.  H.  each  the  sum  of  two  thousand  dollars 
respectively,"  the  recognizance  was  held  to  be  in  effect  a  joint  and  several 
obligation  to  pay  the  sum  of  two  thousand  dollars,  and  not  an  obligation 
tliat  would  require  the  payment  of  six  thousand  dollars  to  satisfy  the  recog- 
nizance.   Banta  v.  People,  58  Ills.,  434. 

'  A  recognizance  is  not  vitiated  because  taken  for  a  less  sum  than  is  in- 
dorsed on  the  writ.  Chumasero  v.  People,  18  Ills.,  405.  If  taken  by  a 
sherifl'for  a  larger  amount  it  is  a  nullity.    Lawrence  «.  People,  17  Ills.,  172. 

'  Sureties  upon  a  recognizance  cannot  plead  the  duress  of  their  principal 
in  the  discharge  of  their  liability.  Plummer  v.  People,  16  Ills.,  358  ;  Hug- 
gins  V.  People,  39  Ills.,  341.  The  imprisonment  of  the  principal  is  not  such  a 
duress  as  releases  him  unless  the  imprisonment  was  unlawful.  HugginsD. 
People,  39  Ills.,  241  ;  Plummer  v.  People,  16  Ills.,  358. 
6 
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for  want  of  form,  either  in  the  recognizance  or  in  the  certifi- 
cate of  the  officer  taking  the  same."^ 

§110.  Eecognizauce  Delivered  to  Clerk.  — "All  recognizances 
taken  in  criminal  cases  shall  be  delivered  to  the  clerk  of  the 
court  before  which  the  accused  or  witness  is  hound  to  appear, 
on  or  before  the  day  mentioned  in  such  recognizance  for  his 
appearance."^ 

§111.  Recognizance  Forfeited.  —  ""When  any  person  who  is 
accused  of  any  criminal  oifense  shall  give  bail  for  his  appear- 
ance, and  such  person  does  not  appear  in  accordance  witli  the 
terms  of  the  recognizance,  the  court  shall  declare  such  recog- 
nizance forfeited,  and  the  clerk  of  the  court  shall  thereupon 
issue  a  scire  facias  against  such  person  and  his  sureties,  re- 
turnable on  the  first  day  of  the  next  term  of  the  court,  to 
show  cause  why  such  judgment  should  not  be  rendered 
against  such  person  and  his  sureties  for  the  amount  of  the 
recognizance,  which  scire  facias  shall  be  served  by  the  sheriff 
of  the  county  where  the  court  is  held,  upon  such  person  and 
his  sureties  by  reading  the  same  to  the  defendants  named  in 
such  scire  facias,  at  least  five  days  before  the  first  day  of  the 
term  to  which  the  same  is  returnable;  and  in  case  the  person 
aforesaid  cannot  be  found  by  the  sheriff,  he  shall  make  return 
of  that  fact  to  the  court.  The  court  shall  tliereupon  enter 
judgment  by  default  against  the  defendants  for  the  amount  of 
the  recognizance,  unless  the  defendants  shall  appear  and 
defend  such  cause,  and  if  the  defendants  shall  appear  and  in- 
terpose a  defense,  then  the  cause  shall  be  tried  in  the  same 
manner  as  other  causes  of  like  nature,  after  any  such  recog- 
nizance shall  be  declared  forfeited  as  aforesaid.  Before  judg- 
ment, the  court  may  in  its  discretion  set  aside  such  forfeiture 
npon  the  accused  being  brought  or  coming  into  open  court, 
and  showing  to  the  court,  by  affidavit,  that  lie  was  unable  to 
appear  in  court  according  to  the  terms  of  the  recognizance, 
by  reason  of  sickness,,  or  some  other  cause  which  shall  satisfy 
the  court  that  the  accused  had  not  been  guilty  of  any  laches 

'  B.  S.,  396,  §  303. 
'Id.,  1303. 
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or  negligence:  Provided,  that  no  such  forfeiture  or  recogni- 
sance shall  be  set  aside  until  the  accused  shall  pay  the  costs  of 
such  recognizance.'" 

§112.  Neglect  to  Record  or  Formal  Defects  no  Bar.  —  "Such 
action  shall  not  be  barred  or  defeated,  nor  shall  judgment 
be  arrested  by  reason  of  neglect  or  omission  to  note  or  record 
the  default  of  any  principal  or  surety  at  the  term  when  it 
happens,  nor  by  reason  of  a  defect  in  the  form  of  the  recogni- 
zance, if  it  sufficiently  appears,  from  the  tenor  thereof,  at  what 
court  the  party  or  witness  was  bound  to  appear,  and  that  the 
court  or  magistrate  before  whom  it  was  taken  was  authorized 
by  law  to  require  and  take  such  recognizance."^ 

§113.  ProceduFe  on  the  Forfeiture  of  the  Recognizance — -Scire 
Facias. — A  recognizance  when  signed,  approved  and  certified 
by  the  magistrate  and  delivered  to  the  clerk  of  the  circuit 
court,  becomes  a  record,^  and  imports  absolute  verity,  and  no 
averment  can  be  taken  against  it.*  Then  and  not  before,^  at  the 
first  term  to  which  the  principal  was  bound  to  appear  or  at 
any  succeeding  term  of  the  court,"  upon  default  in  perform- 
ing its  condition,  a  judgment  of  foi-feiture  may  be  taken 
against  the  principal  and  his  sureties,  although'  the  objection 
that  it  does  not  appear  to  have  been  filed  or  made  a  matter 
of  record  previous  to  the  judgment  of  forfeiture  cannot  be 
avg,iling  unless  the  specific  objection  is  made  on  the  trial.' 
Such  judgment  is  not  in  this  state  for  a  sum  of  money,  but 
is  followed  by  a  scire  facias  calling  upon  the  principal  and 
sureties  to  know  why  judgment  should  not  be  awarded  against 
them  for  the  amount  of  the  recognizance,  to  be  followed  by 

"R.  S.,397,  §310. 

=  Id.,  §311. 

"  Sliattuck  V.  People,  4  Scam.,  478 ;  Raysor  v.  People,  27  Ills.,  190;  People 
tJ.Watkins,  19  111s.,  117. 

*  People  i>.  Watkins,  19  Ills.,  117. 

'  Bacon  «.  People,  14  Ills.,  313;  O'Brien  v.  People,  41  Ills ,  456 ;  Bulson  v. 
People,  31  Ills.,  409. 

« Landes  v.  People,  39  Ills.,  79.;  Norfolk  v.  People,  43  Ills.,  9;  State  r. 
Brown,  16  Iowa,  314. 

'  Thomas  ».  People,  13  Ills.,  696 ;  Bacon  b.  People,  14  Ills.,  313. 

»  O'Briens.  People,  41  Ills.,  456. 


84  PBOCEEDINGS   BEFOEB   JUSTICE. 

execution,*  and  must  be  entered  before  the  scire  facias  can 
issue.^    The  scire  facias  stands  in  the  place  of  a  summons 
and  declaration,  fills  the  same  office"  and  should  contain  every 
averment  necessary  to  show  a  right  of  recovery/     It  should 
clearly  show  before  what  court  the  recognizance  was  entered 
into,  if  before  a  court;^  if  before  a  justice,  that  he  was  a  jus- 
tice of  the  peace  of  the  county  in  wliich  the  recognizance  was 
taken;"  that  the  recognizance  was   taken  and  approved  by 
him;'  that  the  recognizance  was  delivered  to  the  clerk  of  the 
proper  court  before  judgment  of  forfeiture;'  that  a  judgment 
of  forfeiture  had  been  entered,'  and  should  contain  sufficient 
averments  to  show  the  jurisdiction  of  the  officer  taking  the 
same.*"  It  is  sufficient  to  set  forth  the  recognizance  according  to 
its  operation  and  legal  effect,  or  it  may  be  set  out  verbation, 
and  the  court  will  decide  upon  its  effect."    It  is  not  necessary  to 
aver  the  special  facts  by  which  the  officer  became  authorized  to 
proceed  in  the  particular  case,"  for  on  filing  the  recognizance 
these  will  be  presumed.-'^     So  where  it  does  not  appear  upon 
the  face  of  the  recognizance  where  it  was  taken,  nor  of  what 
county  the  justice  was  an  officer,  it  will  be  presumed  that  it 

'  Bacon  d.  People,  14  Ills.,  313 ;  People  v.  Watkins,  19  Ills.,  118. 

'  Bacoa  «.  People,  14  Ills.,  313 ;  Combs  v.  People,  39  Ills.,  183  ;  Farrls  ». 
People,  58  Ills.,  37;  Kennedy  «.  People,  15  Ills.,  418;  Ooanor  v.  People,  30 
Ills.,  381 ;  Thomas  v.  People,  15  Ills.,  413. 

» Thomas  ®.  People,  13  Ills.,  696 ;  Lawrence  b.  People,  17  Ills.,  173 ;  Farrls 
n.  People,  58  Ills.,  28;  Connors.  People,  20  Ills.,  383. 

*  Farris  ».  People,  58  Ills.,  28 ;  Thomas  v.  People,  13  Ills.,  696  ;  Lawrence 
e.  People,  17  Ills.,  173  ;  Connor  v.  People,  30  Ills.,  383. 

'  Thomas  v.  People,  13  Ills.,  696. 

'  McFarlan  v.  People,  13  Ills.,  9. 

'  Bacon  v.  People,  14  Ills.,  312 ;  Lawi'ence  v.  People,  17  Ills.,  173 ;  State  v- 
Oarr,  4  Iowa,  290. 

'  Bacon  v.  People,  14  Ills.,  313 ;  Connor  v.  People,  30  Ills.,  383. 

» Thomas  «.  People,  13  Ills.,  696;  Kennedy  v.  People,  15  Ills.,  418;  Con- 
nor B.  People,  30  Ills.,  381 ;  Farrls  v.  People,  58  Ills.,  29  ;  Eubank  v.  Pe6ple, 
50  Ills.,  496; 

"  Noble  ».  People,  4  Gilm.,  433 ;  Raysor  v.  People,  37  Ills.,  190. 

"  Lawrence  n.  People,  17  Ills.,  172. 

"  People  «.  Kane,  4  Denio,  531. 

"  Shattuck  V.  People,  4  Scam.,  477;  McCarty  v.  State,  1  Blackf.,  338;  Peo- 
pie  D.  Blankman,  17  Wen.,  253. 
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was  taken  in  the  proper  county,  and  that  the  justice  was  an 
officer  of  such  county,  until  the  contrary  is  shown.'  The 
omissions  of  the  record  may  be  supplied  by  the  projjer  aver- 
ments;^ as  where  it  does  not  appear  upon  the  face  of  the  re- 
cognizance that  it  was  taken  and  approved  by  the  justice  and 
by  him  certified  into  the  circuit  court,  it  may  be  alleged  and 
proved  that  the  recognizance  was  taken,  approved  and  certified 
by  the  justice  in  accordance  with  the  statute.'  "Where  the 
name  of  the  principal  is  erroneously  stated  in  the  body  of  the 
recognizance,  but  the  instrument  is  signed  correctly,  the  de- 
fect may  be  cured  by  alleging  and  proving  that  the  person 
who  signed  the  instrument  was  actually  the  person  required 
to  appear  and  answer.^ 

§  114.  What  not  a  Defense  to  a  Recognizance.  -^  It  is  no  defense 
to  a  scire  facias  that  the  justice  before  whom  the  recognizance 
was  taken  had  not  properly  qualified,  for  if  he  was  an  acting  jus- 
tice, that  was  sufficient;' or  that  the  justice  did  not  conduct 
the  examination  properly  by  refusing  to  grant  a  change  of 
venue,  or  otherwise ;°  or  that  no  indictment  was  found  against 
the  principal,  for  there  must  be  an  appearance  in  order  to 
avoid  default;'  or  that  the  principal  was  examined  and  com- 
mitted for  burglary  and  the  recognizance  was  given  for  lar- 
ceny ;  or  that  the  principal,  after  entering  into  the  recogni- 
zance, enlisted  as  a  soldier  in  the  army  and  was  prevented  by 
military  authority  from  appearing  or  from  being  surrendered 
by  his  sureties  f  or  that  the  prisoner  was  confined  in  anoth- 
er county  for  a  different  charge,  for  the  law  provides  a  way 
for  producing  a  prisoner  so  situated.' 

'  Shattuck  71.  People,  4  Scam.,  478. 

'  People  «.  Baughman,  18  Ills.,  153;  McFarian  c.  People,  13  Ills.,  9. 

3  McFarian  n.  People,  13  Ills.,  9. 

*  O'Brien  «.  People,  41  Ills.,  456;  but  see  Graves  v.  People,  11  Ills.,  542; 
Vincent  v.  People,  25  Ills.,  500. 

'  People  V.  Watkins,  19  Ills.,  118. 

«Id. 

'  Wheeler  v.  People,  39  Ills.,  430;  People  v.  O'Brien,  41  Ills.,  303 ;  O'Brien 
€.  People,  41  Ills.,  456. 

»  Ginrich  v.  People,  34  Ills.,  449 ;  Huggins  v.  People,  39  Ills.,  212 ;  Shook 
e.  People,  39  Ills.,  443. 

*  Mix  -0.  People,  26  Ills.,  32;  Brown  s.  People,  26  Ills.,  28. 
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§  115.  What  a  Defense  to  a  Recognizance.  —  It  is  a  defense  to 
a  scire  facias  that  tlie  performance  of  the  condition  of  the 
recognizance  became  impossible  by  the  act  of  God  ;*  as  if  the 
principal  dies.^  But  the  court  may  require  the  sureties  to 
pay  such  costs  as  it  deems  equitable.'  And  a  plea  which 
avers  the  death  of  the  principal  in  the  recognizance  must,  in 
order  to  make  it  good,  state  the  time  of  the  death.''  The  sick- 
ness of  the  principal  in  a  recognizance  is  a  ground  for  a  con- 
tinuance, but  not  a  defense  to  the  scire  facias.^  It  is  also  a 
defense  to  the  scire  facias  that  the  recognizance  has  .been  al- 
tered in  a  material  respect  by  the  justice,^  and  after  it  has 
been  rendered  void  by  such  alteration  it  cannot  subsequently 
be  made  valid  by  the  parol  assent  of  the  surety;'  that  the  ac- 
cused had  been  tried  and  acquitted  f  that  the  recognizance 
was  taken  for  a  purpose  not  authorized  by  law ;'  or  that  it  was 
taken  by  a  court  or  officer  not  having  authority  to  act.'"  But 
no  matter  in  what  way  a  prisoner  appears  before  a  judge  of 
the  circuit  court,  his  offense  may  be  inquired  into,  and  a  re- 
cognizance given  by  himself  and  his  sureties  will  be  obliga- 
tory.'^ 

§  116.  Objections  not  Available  as  a  Defense  to  a  Recognizance.  — 
Where  the  clerk  fails  to  indorse  upon  the  recognizance  the 
time  of  filing  the  same,  he  may  make  the  indorsement  at  a 

'  R.  S.,  398,  §  312 ;  1  Arch.  C.  P.  &  PI.,  204 ;  People  v.  Manning,  8  Cowen, 
297  ;  Com.  v.  Craig,  6  Randolph,  731 ;  People  v.  Bartlett,  3  Hill,  570 ;  Canby 
e.  Griffin,  3  Barring.,  333. 

"  People  «.  Watkins,  19  Ills.,  117;  People  ».  Manning,  8  Cowen.,  297. 

8  R.  S.,  398,  §  312. 

'  People  V.  Watkins,  19  Ills.,  117.  ^ 

'  Ginricli  ■».  People,  34  Ilia.,  449 ;  contra,  People  n.  Manning,  8  Cowen, 
297. 

«  Vincent  «.  People,  25  Ills.,  500. 

'  Sans  V.  People,  3  Gilm.,  327. 

'  Mills  I}.  McCoy,  4  Cowen,  406. 

°  1  Arch.  C.  P.  &  PI.,  195;  Harrington  v.  Brown,  7  Pick.,  332;  Estes  v. 
State,  2  Humph.,  496. 

"  Solomon  v.  People,  15  Ills.,391 ;  Cora.  ■».  Loveridge,  11  Mass.,  337 ;  Vase 
0.  Deane,  7  Mass.,  280;  Dow  «.  Prescott,  13  Mass.,  419;  Com.  ■!!.  Otis,  16 
Mass.,  198. 

"  Mix  «.  People,  26  Ills.,  83. 
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subsequent  term  nunc  pro  iunc^  and  where  the  entry  of  two 
forfeitures  are  made  at  two  different  terms  of  the  same  court, 
the  last  entry  may  be  treated  as  surplusage.^  One  of  several 
cognizors  cannot  raise  the  objection  that  a  joint  cognizor  is 
not  liable.'  Where  the  principal  fails  to  apj^ear  according  to 
the  condition  of  his  recognizance  and  a  forfeiture  is  taken, 
the  liability  of  the  bail  is  fixed,  and  he  can  oxAj  show  that 
there  was  no  power  to  take  the  recognizance,  that  it  is  invalid, 
or  that  he  has  in  some  mode  been  discharged,  to  escape  lia- 
bility.* The  forfeiture  of  a  recognizance  may  be  taken  at  a 
term  of  the  court  subsequent  to  the  term  at  which  the  pris- 
oner was  recognized  to  appear.' 

§  117.  Service  of  the  Scire  Facias.  ^  Upon  a  joint  and  several 
recognizance  where  service  is  had  on  one  or  more  of  the  cog- 
nizors  and  a  return  of  nihil  as  to  the  rest,  it  is  not  erroneous 
to  enter  judgment  against  those  served  with  the  process,  with- 
out having  two  nihils  returned  as  to  those  not  served^ 
although  it  was  formally  held  .to  be  necessary.''  When  the 
scire  facias  is  served  upon  the  sureties  and  not  upon  the  prin- 
cipal, the  objection  that  the  judgment  was  taken  against  the 
principal  as  well  as  the  sureties  cannot  be  made  by  the  latter, 
for  only  the  principal  has  any  reason  to  complain  of  the  error.' 
Cognizors,  unless  personally  served,  cannot  bo  condemned 
unless  there  have  been  returns  of  nihil  upon  two  writs  of  scire 
facias? 

§  118.  Judgment  and  Execution.  —  Where  the  recognizance 
is  several,  the  order  for  execution  must  be  several,"  the  judg- 

'  McFarlan  b.  People,  13  Ills.,  9. 

'  State  i>.  People,  8  Mo.,  249. 

'  Mussulman  v.  People,  15  Ills.,  51. 

*  Stevens  «.  Hay,  61  Ills..  400. 

'  Stokes  v.  People,  03  Ills.,  489. 

'Passfleld  v.  People,  3  Gilm.,  406;  McFarlan  «.  People,  13  Ills.,  9; 
Wheeler  v.  People,  39  Ills.,  430  ;  Orisman  ■».  People,  3  Gilm.,  351 ;  McFarlau 
v.  People,  13  Ills.,  9. 

'  Alley  V.  People,  1  Gilm.,  113. 

*  O'Brien  «.  People,  41  Ills.,  456. 
'  Bc!simer  v.  People,  15  Ills.,  440. 
"  Farris  ii.  Pe(jple,  58  Ills.,  27. 
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ment,  or  more  properly  tlie  order'  for  execution,  must  follow 
the  recognizance,^  and  the  fact  that  several  are  made  defen- 
dants to  the  proceeding  hy  soi7'6  facias  does  not  make  the  scire 
facias  joint,'  as  the  people  can  only  have  execution  according  to 
the  form,  force  and  effectof  the  recognizance.'*  A  judgment  on 
a  recognizance  for  failing  to  appear  is  no  bar  to  another  prose- 
cution for  the  same  offense' — not  even  if  the  judgment  has 
been  paid.* 

§119.  Sureties  may  Surrender  their  Principal.  —  In  all  cases 
of  bail  for  the  appearance  of  any  person  charged  with  a  crimin- 
al offense,  such  person  is  still  in  supposition  of  the  law  in 
custody  of  his  sureties,  who  are  considered  as  his  keepers,'  and 
are  said  to  have  him  always  upon  the  string  and  may  pull  it 
when  they  please  to  render  him  in  their  own  discharge.' 
Such  sureties,  or  any  of  them,  or  their  or  his  executors  or  ad- 
ministrators,' may  on  Sunday,'"  or  at  any  other  time  before 
judgment  upon  the  bond  or  recognizance,  or  at  any  place 
either  in  or  out  of  the  state,"  re-seize  liim'^and  surrender  him 
in  their  exoneration,  or  the  principal  may  surrender  himself 
to  the  proper  officer."  For  the  purpose  of  surrendering  the 
principal  "  the  sureties,  or  any  of  them,  may  require  the  sher- 
iff, coroner  or  constable  of  the  county  where  tlie  principal 
may  be  found,  to  make  the  arrest  within  his  county  by  pro- 
ducing a  certified  copy  of  the  recognizance,  and  in  person  or 

'  Landis  v.  People,  39  Ills.,  79. 

"  Chumasero  v.  People,  18  Ills.,  405. 

"  Id.;  Farris  v.  People,  58  Ills.,  29. 

*  Chumasero  v.  People,  18  Ills.,  405 ;  Parris  v.  People,  58  Ills.,  27 ;  Sans  «. 
People,  3  Gilm.,  327. 

"  Com.  ■».  Thompson,  3  Litt,  284. 

•  Expii/rte  Milburn,  9  Peters,  710. 

'2Haw.  P.  C.  C,  15,  §§2,  3;  1  Bish.  Cr.  P.,  §348;  Barb.  Or.  L.,  583; 
Com.  n.  Bronson,  14  B.  Mour.,  361;  6  Mod.,  331. 

'  Barb.  Cr.  L.,  583;  Anonymous,  6  Mod.,  331. 

'  Meddouscroft  v.  Sutton,  1  Bos.  &  Pul.,  63 ;  Wheeler  v.  Wheeler,  7  Mass., 
169. 

"  Barb.  Cr.  L.,  583;  6  Mod..  231;  Brown  v.  People,  36  Ills.,  31. 

"  Nlcholls  clngersoll,  7  John.,  146;  but  see  Brown  v.  People,  26  Ills.,  81. 

"  State  «.  Mahon,  3  Barring.,  568. 

"  R.  8.,  397,  §§  305,  306 ;  McGuire  u.  Town  of  Xenia,  54  Ills.,  299. 
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by  agent  accompanying  the  officer  to  receive  the  person  ar- 
rested, and  upon  tender  to  such  officer  of  like  fees  as  are  al- 
lowed for  executing  capias  in  criminal  cases;'"  or  they,  or  any 
of  them,  may  authorize  or  depute  any  other  person  to  make 
the  arrest;^  but  the  person  so  authorized  or  deputed  cannot 
substitute  another  person  in  his  place,  for  the  arrest  must  be 
made  by  such  deputj'  personally,  or  by  him  in  connection 
with  others  who  are  actually  or  constructively  in  his  pres- 
ence.' After  an  indictment  has  been  found,  the  bail  may 
procure  a  capias  to  be  issued  upon  it  and  have  their  principal 
arrested  thereon,  so  as  to  surrender  him  to  the  sheriff  in  dis- 
charge of  the  recognizance.'' 

§120.  Doors  Broken  Open  to  Arrest  Principal — Assistance. — 
The  sureties,  their  agent  or  officer,  may  break  open  the  outer 
door  of  the  dwelling  of  the  principal,  if  not  opened  on  demand, 
at  midnight  or  at  any  other  time,  and  take  the  principal  from 
his  bed,  if  that  measure  is  necessary  to  make  the  arrest,*  and 
may  if  necessary  call  in  the  aid  of  others  to  assist  them  or 
him  the  same  as  an  officer  can  do  in  other  cases.^ 

§  121.  Anthority  to  take  Principal.  —  The  statute  does  not 
require  that  the  authority  of  the  person  deputed  to  make  the 
arrest  should  be  in  writing,  and  probably  it  is  not  necessary, 
although  in  another  state  it  has  been  held  to  be  necessary,^ 
and  probably  it  would  be  advisable  that  the  authority  should 
be  in  writing,  so  that  the  principal  may  know  that  the  deputy 
is  authorized  to  take  him. 


'  R  S.,  397,  §  306;  People  v.  Phelps,  17  Ills.,  300. 

^  R.  S.,  397,  §305;  Nicholls  v.  Ingersoll,  7  Joha.,  146;  Boardmau  «.  Fow- 
ler, 1  John.  C,  413. 
'  State  V.  Mahon,  3  Barring.,  568. 

*  People  V.  Phelps,  17  Ills.,  201. 

'  Nicholls D.  Ingersoll,  7  John.,  156;  Com.  v.  Brickett,  8 Pick.,  138;  Brown 
c.  People,  26  Ills.,  31. 

•  Barb.  Cr.  L.,  583 ;  Arch.  0.  P.  &  PL,  203 ;  State  v.  Mahon,  8  Harriug.,  568 ; 
Sheers  s.  Brooks,  2  Hen.  Black.,  120;  Nicholla  v.  Ingersoll,  7  John.,  156. 

'  People  v.  Moore,  2  Doug.,  1. 
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rORM  OF  DEPUTATION  TO  TAKE  PRINCIPAL. 

Know  all  men  by  these  presents,  that  we,  E.  F.aad  6.  H.,  of  the  town  of 

,  in  the  county  of and  State  of  Illinois,  being  the  same  E.  F.  and 

Q.  H.,  in  the  within  (or  "  annexed")  copy  of  recognizance  named  and  men- 
tioned, have  deputed,  authorized  and  empowered,  and  by  these  presents  do 
depute,  authorize  and  empower  in  our  place  and  stead,  and  in  our  behalf, 

I.  J.  of  the  town  of in  said  county,  to  take,  arrest,  seize  and  surrender 

to  the  sheriff  of  the  said  county  of ,  C.  D.  in  the  within  (or  "annexed") 

copy  of  recognizance  named  in  exoneration  of  our  liability  upon  said  re- 
cognizance as  sureties  for  the  appearance  of  the  said  C.  D.  at  the  court 
therein  mentioned,  to  answer  for  the  offense  therein  specified  and  to  employ 
such  assistants  as  may  be  necessary  to  effect  such  purpose. 

In  witness  whereof  we  have  hereunto  set  our  hands  this day  of •, 

A.  D.  18—. 

E.  F. 
•G.H. 

§  122.  Surrender,  to  whom  Made.  —  The  statute  provides  that 
"  the  surrender  shall  be  made  to  the  sheriff  of  the  county 
where  the  principal  is  required  to  appear  or  to  the  warden  of 
the  penitentiary  when  so  required.'" 

§123.  Proceedings  on  Surrender.  —  "  On  such  surrender  and 
delivery  to  him  of  a  certified  copy  of  the  recognizance  the 
sheriff  or  warden  shall  take  such  person  into  custody  and  by 
writing  acknowledge  such  surrender,  and  thereupon  the  sure- 
ties shall  be  discharged^  from  such  recognizance  upon  pay- 
ment of  all  the  costs  occasioned  by  any  proceeding  upon  the 
recognizance.'"'^ 

§  124.  Second  Admittance  to  Bail.  —  When  any  person  charg- 
ed with  a  criminal  offense  is  surrendered  by  his  sureties,  he 
may  be  again  admitted  to  bail  in  the  same  manner  as  if  com- 
mitted for  not  finding  sureties  to  recognize  for  him.'' 

§  125.  When  Bail  to  be  Exonerated  on  Default  made.  —  "  If  by 
the  act  of  G-od,  bail  are  unable  without  their  fault  to  surren 

1  R.  S.,  397,  §  307. 

'  A  surrender  to  the  magistrate  before  whom  the  examination  was  had 
will  not  discharge  the  sureties,  for  the  statute  requires  the  surrender  to  be 
made  to  the  sheriff.  Stegars  v.  State,  3  Blackf.,  104.  Payment  of  the  costs 
is  an  indispensable  prerepuisite  to  the  discharge.  Cleveland  ii.  Skinner, 
66  Ills.,  501. 

=  R.  S,,  397,  §308. 

'  Id.,  g  309. 
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der  their  principal,  they  shall,  on  motion,  before  final  judg- 
ment on  the  soire  fa<nas,  be  exonerated  and  be  discharged  by 
the  court,  with  or  without  costs,  as  the  court  deem  equitable.'" 

§126.,  Witnesses  to  Recognize.  — ""When  the  prisoner  is  ad- 
mitted to  bail  or  committed,  the  judge  or  justice  of  the  peace 
shall  bind,  by  recognizance,  such  witnesses  against  the  pris- 
oner as  he  deems  material,  to  appear  and  testify  at  the  next 
court  having  cognizance  of  the  offense,  and  in  which  the  pris- 
oner shall  be  held  to  answer :  Provided,  no  such  witness  shall 
be  required  to  give  other  security  than  his  own  recognizance 
for  such  appearance."^ 

§  127.  Married  Women  and  Minors.  —  "  "Wlien  a  married  wo- 
man or  a  minor  is  a  material  witness,  any  other  person  may 
be  allowed  to  recognize  for  the  appearance  of  such  witness;  or 
the  judge  or  justice  of  the  peace  may,  in  his  discretion,  take 
recognizance  of  such  married  woman  or  minor,  in  a  sum 
not  exceeding  fifty  dollars,  which  shall  be  valid  and  binding 
in  law,  notwithstanding  the  coverture  or  minority:  Provided, 
that  no  such  minor  or  married  woman  shall  be  required  to 
give  other  security  than  his  or  her  own  recognizance  for  such, 
appearance.'" 

FOKM  OF  EECOGNIZANCE   OF   WITNESS. 

State  of  Illinois,  / 
County.  ) 

Be  it  remembered  that  on  the day  of  ,  A.  D.  18 — ,  E.  F.,  of 

in  the  said  county,  personally  came  before  L.  M.,  a  justice  of  the  peace  in 
and  for  said  county,  and  acknowledged  himself  to  owe  and  be  indebted  to 

the  People  of  the  State  of  Illinois  in  the  sum  of  dollars,  to  be  made 

and  levied  of  his  goods  and  chattels,  lands  and  tenements,  if  default  shall  be 
made  in  the  condition  following : 

The  condition  of  this  recognizance  is  such  that  if  the  said  E.  P.  shall 
personally  be  and  appear  at  the  circuit  court  on  the  first  day  of  the  next 
term  thereof,  to  be  held  at  the  courthouse  in  the  town  of  {or  "milage"  or 

"city")  in  said  county  of ,  on  the  ——  day  of ,  A.  D.  18 — ,  at  the 

opening  nf  the  court  on  that  day,  and  from  day  to  day  and  from  term  to  term' 
and  from  day  to  day  of  each  term,  to  testify  in  the  case  of  the  People  against 
C.  D.,  charged  with  the  offense  of  {insert  name  of  the  offense  or  statement 

'  R.  8.,  398,  §  312. 
'  It.  S.,  403,  §  364. 
•  Id.,  §  363. 
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oftTie  offense  as  in  the  complaiat)  as  well  to  the  grand  jury  as  to  the  petit 
jury,  and  not  depart  without  leave,  then  this  recognizance  to  be  void — other- 
wise to  remain  in  full  force  and  effect. 

E.  P. 
Taken,  subscribed  and  acknowledged  "I 
before  and  approved  by  me,  on  the  day  > 
and  year  first  above  written.  J 

L.  M.,  J.  P. 

FOnM  OP  REOOGRIZASfCE   OF  BBVEBAL  WITNESSES. 


State  of  Illinois, 
County 


':!■ 


Be  it  remembered  that  on  the day  of ,  A.  D.  18—,  E.  F.,  G.  H.i 

and  I.  .J.,  all  of  the  county  aforesaid,  personally  came  before  L.  M.,  a  justice 
of  the  peace  of  the  said  county,  and  each  of  them  respectively  and  sepa- 
rately acknowledged  himself  severally  and  individually  to  owe  the  People 

of  the  State  of  Illinois  the  sum  of dollars,  to  be  made  and  levied  of  his 

goods  and  chattels,  lands  and  tenements,  if  default  shall  be  made  in  the 
condition  following: 

The  condition  of  this  recognizance  is  such  that  if  the  said  E.  P.,  6.  H., 
and  I.  J.  shall  severally  and  personally  appear  at  the  circuit  court  on  the 
first  day  of  the  next  term  thereof,  to  be  held  at  the  court-house  in  the  town 

{or  '■•village"  or  "  city")  in  said  county  of on  tlie day  of ,  A.  D. 

18^,  at  the  opening  of  the  court  on  that  day,  and  from  day  to  day  and  from 
term  to  term,  and  from  day  to  day  of  each  term,  to  testify  in  the  case  of  the 
People  against  C.  D.,  cliarged  with  the  offense  of  (insert  name  of  the  offense 
w  a  statement  of  the  offense  as  in  the  complaint),  as  well  to  the  grand  jury  as 
the  petit  jury,  and  not  depart  without  leave,  then  this  recognizance  to  be 
void — otherwise  to  remain  in  full  force  and  effect. 

E.  P. 
G.  H. 
I.    J. 

Taken,  subscribed  and  acknowledged'] 
before^  and  approved  by  me,  on  the  day  )■ 
and  year  first  above  written.  j 

L.  M.,  J.  P. 

§  128.  Commitment  of  Witness.  —  "Witnesses  required  to  re- 
cognize shall,  if  they  refuse,  be  committed  to  jail  by  the 
judge  or  justice,  there  to  remain  until  they  comply  with  such 
order,  or  are  otherwise  discharged  according  to  law."' 

§  129.  Mittimus.  —  "When  an  offender  or  witness  is  commit- 
ted because  he  fails  to  enter  into  recognizance  as  required  by 

'  R.  S.,  403,  §  366. 
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law,  or  because  the  offense  is  not  bailable,  the  judge  or  justice 
of  the  peace  shall  make  out  a  warrant  of  commitment, 
directed  to  the  slieriff,  coroner  or  any  constable,  and  con- 
taining a  short  recital  of  the  cause  of  the  commitment,  and 
commanding  the  officer  to  commit  the  prisoner  to  the  county 
jail,  and  deliver  him  to  the  keeper  thereof,  and  the  jailer  to 
receive  him  into  his  custody,  and  safely  keep  him  until  he  is 
discharged  by  process  of  law.  No  mittimus  shall  be  con- 
sidered defective  for  the  want  of  the  seal  of  the  judge  or 
justice,  or  other  legal  or  technical  form,  if  sufficient  appear 
on  its  face  to  ascertain  for  what  crime  or  offense  the  prisoner  is 
committed."* 

ronil  OF  COMMITMBUT  OF  PRISONBR. 

State  of  Illinois,  i 

County.  I 

The  People  of  the  Slate  of  Illinois  to  the  Sheriff,  Coroner,  or  any  Con- 
stable of  the  said  Comity,'  Greeting: 

Whereas,  A.  B.  lately  niaclc  complaint  to  L.  M.,  a  justice  of  the  peace  of 
the  said  county,  and  the  said  justice  examined  on  oath  the  said  complainant 
and  E.  F.,  a  witness  produced  by  him,  and  reduced  the  complaint  to  writ- 
ing and  caused  it  to  be  subscribed  and  sworn  to  by  the  said  complainant, 
■whereby  it  was  charged  that  the  said  C.  D.  did  {insert  statement  vf  the 
offense'  as  in  the  complaint)  and  from  the  said  complaint  it  appeared  that 
such  offense  had  been  committed,  and  that  there  was  probable  cause  for  be- 
lieving that  the  said  C.  D.  had  committed  the  same,  whereupon  the  said 
justice  issued  a  warrant  for  his  arrest,  and  the  said  C.  D.  has  since  been 
arrested  theieon  and  brought  before  the  said  justice,  and  the  said  justice 
then  and  there  examined  the  witnesses  on  the  part  of  the  prosecution,  as 
well  as  those  produced  on  behalf  of  the  said  C.  D.,  on  oath  in  the  presence 
of  the  said  C.  D.,  in  relation  to  each  and  every  matter  couneoted  with  such 
charge  which  the  said  justice  deemed  pertinent,  and  from  the  said  exam- 
ination in  the  presence  of  the  said  C.  D.  it  appeared  t/^the  said  justice  that 
the  said  offense  had  been  committed,  and  that  tlier'j  was  probaole  cause  to 
believe  the  said  C.  D.  guilty  thereof  ;  and  the  said  C.  D.  not  having  offered 
sutficient  bail  for  his  appearance  at  the  circuit  court  to  answer  for  the  said 
offense, — 

>R.  S.,403,  §367. 

'  The  statute  does  not  require  the  mittimus  to  be  directed  to  the  keeper 
of  the  jail,  and  it  is  unnecessary,  for  the  reason  that  it  is  directed  to  the 
sheriff  who  is  ex-officio  keeper  of  the  jail.    R.  S.,  616,  §  2. 

'  The  same  technical  accuracy  in  stating  the  offense  is  not  required  in  a 
mittimus  as  in  an  indictment.    Young  v.  People,  lH  Ills.,  56. 
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We  therefore  command  you  to  commit  the  said  C.  D.  to  the  county  jail 
of  the  said  county,  and  deliver  him  to  the  keeper  thereof,  and  the  jailor  to 
receive  the  said  C.  D.  into  his  custody  and  safely  keep  him  until  he  is  dis- 
charged hy  process  of  law. 

Given  under  my  hand  this day  of ,  A.  D.  18 — . 

L.  M.,  J.  P. 

FOKM  OF  INDOKSEMENT  ON  COMMITMENT. 

The  crime  was  proved  hefore  me,  E.  F.,  residing  in  the  tovm  of , 

county  ot ,  and  State  of  Illinois,  andG.  H.,  residing  in,  &c.    Bail  ought 

to  be  taken  in  the  sum  of  $ . 

FORM  OF  COMMITMENT  OF  WITNESS. 

State  of  Illinois,  i 

County.    )  ^^■ 

The  People  of  the  State  of  Illinois  to  the  Sheriff,  Coroner  or  any  Constable 

of  the  said  County,  Greeting :  • 

Whereas,  on  the  examination  of  E.  F.,  this 'day  taken  on  oath  before  L. 
M.,  a  justice  of  the  peace  of  said  county,  it  appears  tliat  lie  is  a  material 
witness  for  the  People  against  C.  D.  on  a  charge  made  against  him  in  a  com- 
plaint to  the  said  justice,  subscribed  and  sworn  to  by  A.  B.,  stating  that  C. 
D.  did  {insert  statement  of  the  offense  as  in  the  complaint),  on  which  the  said 
C.  D.  has  been  arrested  and  brought  before  the  said  justice  and  by  liim  ad- 
mitted to  oail  {or  "committed  to  the  jail  of  the  said  county") ;  and,  whereas, 
the  said  E.  F.,  on  being  ordered  by  the  said  justice  to  enter  into  a  recogni- 
zance,  conditioned  according  to  law,  for  Iiis  appearance  at  the  circuit  court, 
to  testify  in  the  case  of  the  People  against  the  said  C.  D.  for  the  said  offense, 
did  refuse,  and  doth  still  refuse,  to  enter  into  the  said  recognizance, — 

We  therefore  command  you  to  commit  the  said  C.  D.  to  the  county  jail 
of  the  said  county,  and  the  jailer  to  receive  the  said  C.  D.  into  his  custody 
and  safely  keep  him,  there  to  remain  until  he  complies  with  such  order  or 
is  otherwise  discharged  according  to  law. 

Given  under  my  hand  this day  of ,  A.  D.  18 — . 

L.  M.,  J.  P. 
} 
§  130.  Amount  of  Bail  to  be  Indorsed  on  Mittimns.  —  "  If  the 
offense  is  bailable,  or  the  person  committed  is  a  witness,  the 
judge  or  justice  of  the  peace  shall  indorse  on  the  warrant  of 
commitment  the  amount  of  bail  required.'" 

§  131.  Names  of  Witnesses  to  be  Indorsed  on  Mittimus.  —  "The 

'  R.  S.,  403,  §  368.  It  is  not  essential  to  the  validity  of  the  mittimus  is- 
sued by  a  committing  magistrate  in  a  bailable  case  that  he  should  indorse 
upon  it  the  sum  in  which  bail  ought  to  be  taken  if  such  sum  appears  in 
the  body  of  the  mittimus.    Bulson  v.  People,  31  Ills.,  409. 
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judge  or  justice  of  the  peace  committing  any  person  upon  a 
criminal  charge  sliall  indorse  upon  the  warrant  of  commit- 
ment the  names  and  residences  of  the  principal  witnesses  by 
whom  the  crime  was  proved  before  him.'" 

§  132.  Mittimus  to  be  Delivered  to  the  Jailer.  —  "  The  officer 
delivering  the  prisoner  to  the  custody  of  the,  jailer  shall  also 
deliver  to  him  such  warrant  of  commitment,  to  be  by  him 
duly  preserved."^ 

§  133.  Names  of  Witnesses  Indorsed  on  Copy  of  Mittimus. — 
"Whenever  any  prisoner,  in  the  custody  of  the  sheriff  of  any 
county,  on  any  warrant  of  commitment  as  aforesaid,  shall,  by 
himself  or  his  attorney  demand  of  such  sheriff  a  copj^  of  said 
warrant  of  commitment,  said  sheriff  shall  indorse  on  the  said 
copy  the  names  of  the  witnesses  written  thereon  as  aforesaid, 
and  deliver  the  same  to  the  prisoner  or  his  counsel;  and  any  jus- 
tice or  judge  who  shall  neglect  to  write  the  name  or  names  of 
the  witnesses  aforesaid  on  the  warrant  of  commitment,  or  any 
sheriff  who,  on  such  demand,  shall  neglect  to  indorse  the 
name  of  the  said  witness  or  witnesses  on  any  copy  of  said 
commitment,  or  deliver  the  same  to  the  prisoner  or  his  coun- 
sel, each  justice,  judge  or  sheriff  offending  in  the  premises 
shall  be  fined  in  the  sum  of  twenty  dollars,  to  be  recovered 
by  action  of  debt,  in  the  name  of  and  for  the  use  of  any  per- 
son who  shall  sue  for  the  same  in  any  court  of  record.'" 

§  134.  Recognizance  of  a  Prisoner  in  Vacation.  —  "  Where  any 
person  shall  be  committed  to  jail  on  a  criminal  charge  for 
want  of  good  and  sufficient  bail  (except  for  treason,  murder, 
or  other  offense  punishable  with  death)  or  for  not  entering 
into  a  recognizance  to  appear  and  testify,  any  judge  or  any 
two  justices  of  the  peace  may  take  such  bail  or  recognizance 
in  vacation,  and  may  discharge  such  prisoner  from  his  impris- 
onment."^ 


■  R.S.,  403,  §369. 
'Id.,  §370. 
»  R.  S.,  403,  §  371. 
« Id.,  396,  §  299. 
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■WAKBANT  TO  DISCHAKGB  PEISONEB  AFTBB   COMMITMENT. 

State  of  Illinois,  i 

County.     5  **• 

The  People  of  the  State  of  Illinois  to  the  Keeper  of  the  Common  Jail  of 

said  County: 

You  are  hereby  commanded  to  discharge  from  imprisonment  C.  B.  if  de- 
tained in  your  custody  for  no  other  cause  than  what  is  mentioned  in  the 
warrant  for  his  commitment  under  the  hand  of  L.  M.,  a  justice  of  the  peace 
of  said  county,  dated  the day  of ,  A.  D.  18 — . 

Given  under  the  hands  of  L.  M.  and  A.  E.,  two  justices  of  the  peace  of 

said  county,  this day  of ,  A.  D.  18 

L.  M.,  J.  P. 
{m-  "  G.  H.,  County  [or  "  Gircuit"]  Judge.")  A.  E.,  J.  P. 


SECTIOJS"  III. 

Search  Waeeant. 

§  135.  Complaint — Search  Warrant  for  Stolen  Goods. 

136.  For  other  Property. 

137.  Provisions  of  the  Constitution  —  Requisites  of  the  Complaint  and 

Warrant. 

138.  The  Place  to  be  Searched,  how  Described  in  the  Warrant. 

139.  Warrant  to  Search  in  the  Day-time. 

140.  Warrant  to  Search  in  the  Night-time. 

141.  In  What  Cases  a  Search  Warrant  may  Issue. 
143.  How  Executed. 

143.  Forcible  Entrance. 

144.  Otacer,  when  Protected  in  Executing  the  Warrant. 

145.  Return, 

146.  Disposal  of  Property. 

147.  Costs  against  Complainant. 

148.  Searching  Prisoners. 

149.  Searching  for  Dangerous  Weapons. 

150.  Evidence. 

151.  Search  Warrant  may  Issue  for  Records. 

152.  Execution  of  the  Process. 

153.  Defense. 

§  135.  Complaint  —  Search  Warrant  for  Stolen  Goods.  —  The 
statute  provides  that  "  when  complaint  is  made  in  writing, 
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verified  by  affidavit,  to  any  judge  or  justice  of  the  peace,  that 
personal  property  (particularly  describing  the  same)  has  been 
stolen,  embezzled,  or  fraudulently  obtained  by  false  tokens  or 
pretenses,  and  that  the  complainant  believes  it  is  concealed  in 
any  house  or  place  (particularly  describing  the  same),  the 
judge  or  justice  of  the  peace,  if  he  is  satisfied  tliat  there  is 
reasonable  cause  for  such  belief,  shall  issue  a  warrant  to  search 
such  house  or  place  for  such  property.'" 

§  136.  For  Other  Property.  —  "  Any  such  judge  or  justice  of 
the  peace  may,  on  the  like  complaint,  made  on  oath,  issue 
search  warrants  when  satisfied  that  there  is  reasonable  cause, 
in  the  following  cases,  to  wit.: 

1.  To  search  for  and  seize  counterfeit  or  spurious  coin, 
forged  bank  notes  and  other  forged  instruments,  or  tools, 
machinery  or  materials  prepared  or  provided  for  making 
either  of  them. 

2.  To  search  for  and  seize  books,  pamphlets,  ballads,  print- 
ed papers,  or  other  things  containing  obscene  language,  or  ob- 
scene prints,  pictures,  figures  or  otlier  descriptions,  mani- 
festlj'  tending  to  corrupt  the  morals  of  youth,  and  intrnded 
to  be  sold,  loaned,  circulated  or  distributed,  or  to  be  intro- 
duced into  any  family,  school  or  place  of  education. 

3.  To  search  for  and  seize  lottery  tickets,  or  materials  for  a 
lottery,  unlawfully  made,  provided  or  procured,  for  the  pur- 
pose of  drawing  a  lottery. 

•i.  To  search  for  and  seize  gaming  apparatus,  or  imple- 
ments used,  or  kept  and  provided  to  be  used,  in  unlawful  gam- 
ing, in  any  gaming-house  or  in  any  building,  apartment  or 
place  restored  to  for  the  purpose  of  unlawful  gaming."^ 

§137.  Provisions  of  the  Constitution — Requisites  of  the  Com- 
plaint and  Warrant. — ^The  Constitution  provides  that  the  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers  and 
effects  against  unreasonable  searches  and  seizures  shall  not  be 
violated,  and  no  waiTant  shall  issue  witliout  probable  cause 
supported  by  affidavit,  particularly  describing  the  place  to  be 

'R.  S.,  404,§372. 
'  Id.,  §  373. 
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searched  and  tlie  persons  or  things  to  be  seized.*  An  amend- 
ment of  the  Constitution  of  the  United  States  contains  sub- 
stantially the  same  provision.^  It  has  been  held  that  a 
provision  of  the  statute  allowing  search  for  and  seizure  of 
lottery  tickets  and  materials  for  a  lottery  was  not  unconstitu- 
tional, because  an  unreasonable  search  or  seizure.'  The  jjlace 
must  be  particularly  designated,  and  the  property  particularly 
described  in  both  the  complaint^  and  warrant.'  If  the  search 
warrant  and  the  complaint  are  on  the  same  paper,  and  the 
things  to  be  searched  for  are  properly  designated  and  described 
in  the  complaint,  and  the  warrant  directs  the  officer  to  search 
for  the  things  mentioned  in  the  above  complaint,  the  process 
is  legal  without  any  further  description  of  the  things  in  the 
warrant."  If  the  goods  are  described  in  general  terms  as 
goods,  wares  and  merchandise,  without  any  specification  of 
their  character,  quality,  number  or  weight,  or  any  other  cir- 
cumstances tending  to  distinguish  them,  it  is  not  such  a 
particular  description  as  the  statute  and  Constitution  require.' 
The  description  "three  cases  of  misses'  and  women's  boots  of 
the  value  of  one  hundred  dollars,  a  lot  of  oak-tanned  soles  of 
the  value  of  fifty  dollars,  and  ten  sides  of  sole  leather  of  the 
value  of  forty  dollars"  was  held  to  be  sufficient' 

§  138.  The  Place  to  be  Searched,  how  Described  in  the  Warrant 
—  A  general  warrant  to  search  all  suspected  places  is  illegal 
and  void,'  and  even  the  officer  acting  under  color  of  its  author- 

'  R.  S.,  59,  Con.  of  Ills.,  Art  II.,  §  6;  Ashley  v.  Peterson,  25  Wis.,  631. 
'  R.  8.,  16,  Amend.  Con.  of  U.  S.,  Art.  IV. 

°  Com.  B.  Dana,  2  Met.,  339 ;  see  also  Allen  v.  Staples,  6  Gray,  491 ;  State 
V.  Miller,  48  Me.,  576. 

*  R.  B.,  Con.  Ills.,  Art.  II.,  §  6. 

'  R.  S.,  16,  Amend,  of  Con.  of  U.  S.,  Art,  IV ;  R.  S.,  404,  §  375 ;  People  v. 
Holcoml),  3  Park.  Cr.  R.,  656;  Reed  v.  Rice,  2  J.  J.  Marsh,  44;  Ashley  v. 
Peterson,  25  Wis.,  621. 

"  Com.  a.  Dana,  2  Met.,  339 ;  Dwinnells  v.  Boynton,  3  Allen,  310. 

'  Sanford  s.  Nichols,  13  Mass.,  286. 

"  Dwinnells  e.  Boynton,  3  Allen,  810 ;  see  also  State  v.  Robinson,  33 
Me.,  564. 

•  4  Black.  Com.,  238 ;  1  Bish.  Cr.  P.,  §  203  ;  10  State  Tr.,  436;  Ashley  o. 
Peterson,  25  Wis.,  621. 


SEARCH   WAEltAlSTT.  99 

ity  will  not  be  justified  in  executing  it.'  If  a  building  is  to 
be  searched,  the  name  of  the  owner  or  occupant  must  be  giv- 
en/ or  if  not  occupied  it  should  be  particularly  described,  so 
that  the  officer  will  be  left  to  no  discretion  in  respect  to  the 
place,  and  a  misdescription  in  regard  to  the  ownership'  or  de- 
scription so  general  that  it  applies  equally  to  several  build- 
ings or  places,  would  render  a  warrant  void  in  law;''  therefore 
a  warrant  to  search  "  the  houses  and  buildings  of  Hiram  Ide 
and  Henry  Ide,"^  or  "  the  suspected  place,"  is  too  general, 
and  void.'  A  warrant  to  search  the  dwelling-house  of  a  per- 
son authorizes  the  officer  to  search  only  the  house  which  he 
occupies,'  and  does  not  authorize  him  to  search  his  barn'  nor 
a  dwelling-house  occupied  by  another  owned  by  him.'  If 
the  house  be  described  as  the  house  of  a  company,  such  de- 
scription will  not  authorize  the  searching  of  the  house  of  an 
individual  member  of  the  company.""  But  a  search  warrant 
may  properly  direct  the  officer  to  search  not  only  the  princi- 
pal dwelling,  but  also  other  buildings  and  places  of  conceal- 
ment, such  as  a  granary,  out-buildings  and  straw-stacks  on  the 
same  premises."  It  is  sufficient  if  the  warrant  describes  the 
place  as  near  as  may  be.'^  But  the  description  of  the  place  to 
be  searched  should  be  as  certain  in  a  warrant  as  would  be 
necessary  in  a  deed  to  "convey  such  place.'' 


'  Barb.  Cr.  L.,  500;  1  Arch.  C.  P.  &  PI.,  141 
"  Stone  v.  Dana,  5  Met.,  98. 

=  Sanford  ».  Nichols,  13  Mass..  286 ;  Allen  v.  Staples,  6  Gray,  491. 
*  Cooley  Const.  L.,  304. 
'  Humes  v.  Taybor,  1  R.  I.,  464. 
"  People  v.  Holcomb,  3  Park.  Cr.  R.,  556. 
'IBish.  Cr.  P.,  §209. 
"  Jones  ?).  Fletcher,  41  Me.,  254. 
°  McGhinchy  v.  Barrous,  41  Me.,  74. 
'°  Sanford  s.  Nichols,  13  Mass.,  386. 

"  Meek  i).  Pierce,  19  Wis.,  300;  see  Dwinnells  o.  Boynton,  3  Allen,  310; 
State  V.  Robinson,  33  Me.,  564. 
"  Santo  B.  State,  3  Iowa,  165. 
"  Jones  «.  Fletcher,  41  Me.,  354. 
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FORM  OF  COMPLAINT  FOK  A   SEARCH  WARRANT  FOE   STOLEN   SOODS. 

State  of  ininois,  i 
County.     \  ^^■ 

A.  B.  makes  complaint  to  L.  M.,  a  justice  of  the  peace  of  the  said  county, 

and  says  that  on  tlie day  of ,  A.  D.  18 — ,  at  the  town  of in  the 

said  county,  tliree  pairs  of  shoes  (or  particularly  describe  the  things  to  be 
seized)  of  tlie  value  of  ten  dollars,  of  the  goods  and  chattels  of  the  said  A.  B., 
were  feloniously  stolen,  taken  and  carried  away  by  some  person  or  per- 
sons unknown  (or  "and  there  is  probable  cause'  to  believe  that  O.  V. felo- 
niously stole,  took,  and  carried  away  the  same")  and  this  complainant  verily 
believes''  tliattlie  said  stolen  goods  and  chattels  are  concealed  in  the  dwel- 
ling-house of  (the  said)  C.  D.  (or  describe  particularly  the  place  to  be  search- 
ed) in  the  tawn  of in  said  county,  and  that  the  following  are  the  reas- 
ons for  the  said  belief  [inseit  the  reasons  for  the  belief  according  to  the  cir- 
cumstances). 

Wherefore  he  prays  that  a  search  warrant  may  issue  according  to  law. 

A.  B. 

State  of  Illinois,  ) 

^  '  S  ss. 
County.  ) 

A.  B.,  being  duly  sworn'  on  his  oath,  says  that  the  above  complaint  la 
true  in  substance  and  matter  of  fact.  A.  B. 

Subscribed  and  sworn  to  before  me,  ) 

this day  of ,  A.  D.  18—.  f 

L.  M.,  J.  P. 

FORM  OF  COMPLAINT  FOB  A  WARRANT  TO  SEARCH  FOR  CODNTBRFBIT  COIN. 

State  of  Illinois,  ) 

County.  ) 

A.  B.  complains  to  L.  M.,  a  justice  of  the  pgace  of  the  said  county,  and 

being  duly  sworn  on  his  oath,  says  that  on  the day  of ,  A.  D.  18 — . 

at  the  town  of in  the  county  aforesaid,  three  pieces  of  silver  coin  (or 

'  The  statute  relating  to  search  warrants  does  not  require  the  person  to.be 
seized  to  be  named  or  described.  R.  S.,  ^§  372,  374.  But  the  Constitution 
and  another  statute  prohibits  the  issuing  of  a  warrant  for  his  arrest  with- 
out such  description  and  an  affidavit  showing  probable  cause.  R.  S.,  59, 
Con.  Ills.,  Art.  II.,  §6;  R.  S.,  401,  g§348,  349. 

"  Where  the  words  used  were  "  has  cause  to  suspect  and  does  suspect" 
instead  of  the  words  "  verily  believes,"  the  complaint  was  held  to  be  insuffi- 
cient.    Humes  v.  Taybor,  1  R.  I.,  464. 

'  The  complaint  must  be  verified  by  affidavit  or  the  warrant  will  be  void. 
R.  S.,  404, g 372;  States.  Carter,  39  Me.,  283;  Jones  v.  Fletcher,  41  Me.,  254; 
State  1).  Staples,  37  Me.,  228;  Saunders  v.  State,  2  Iowa,  230.  According  to 
the  statute,  a  complaint  under  the  373d  section  must  be  on  oath.  R.  S.,  404, 
§  373.  But  in  order  to  comply  with  the  Constitution  it  must  also  be  reduced 
to  writing,  and  put  in  the  form  of  an  affidavit  R.  S.,  59,  Con  Ills  Art 
II.,  §6. 
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partieularly  describe  the  thing  to  be  seized)  then  current  by  usage  in  this  state 
of  Illinois,  called  Spanish  milled  dollars,  were  unlawfully  and  fraudulently 
coimterfeited  with  intent  to  defraud  some  person,  body  politic  or  corporate, 
by  some  person  or  persons  unknown,  or,  and  there  is  probable  cause  to  be- 
lieve, the  said  C.  D.  did  unlawfully  and  fraudulently  counterfeit  the  same 
•with  intent  to  defraud  some  person,  body  politic  or  corporate;  and  this 
complainant  verily  believes  that  the  said  counterfeit  coin  is  concealed  in 
the  dwelling-house  of  (the  said)  C.  D.  (or  describe  particularly  tlie  place  to  be 

sea/rched),  in  the  town  of in  the  said  county,  and  that  the  following  are 

the  reasons  for  the  said  belief  (insert  the  reasons  for  the  belie/'  according  to 
the  circumstances). 

Wherefore  he  prays  that  a  search  warrant  may  issue  according  to  law. 

A.  B. 

Subscribed  and  sworn  to  before  me,  ) 

this day  of ,  A.  D.  18—.  f 

L.  M.,  J.  P. 

§  139.  Warrant  to  Search  in  Day-time.  —  "  All  such  warrants 
shall  be  directed  to  the  sheriff  or  any  constable  of  the  county, 
commanding  such  officer  to  search  in  the  day-time  the  house  or 
place  where  the  stolen  property  or  other  things  for  which  he 
is  required  to  search  are  believed  to  be  concealed,  (which 
place  and  property,  or  things  to  be  seaiched  for,  shall  be  par- 
ticularly designated  and  described  in  the  warrant),  and  to 
bring  such  stolen  property  or  things,  when  found,  and  the 
person  in  whose  possession  they  are  found,  to  the  judge  or 
jiistice  of  the  peace  who  issued  the  warrant,  or  to  some  other 
judge  or  justice  of  the  peace  or  court  having  cognizance  of 
the  case."* 

FORM  OF  SBABCH  WARRANT. 

State  of  Illinois,  i 

County.      \  ^^■ 

The  People  of  the  State  of  Illinois  to  the   Sheriff  or  any  Constable  of  the 

said  county,  Greeting: 

Whereas,  a  complaint  was  this  day  made  in  writing,  verified  by  the  affi- 
davit of  A.  B.  to  the  undersigned,  a  justice  of  the  peace  of  the  saitl  county, 
stating  (insert  statement  of  the  offense  as  in  the  complaint).,  and  from  tlie  said 
complaint  the  undersigned,  being  satisfied  that  there  is  reasonable  cause  for 
such  belief, — 

We  therefore  command  you  to  search  in  the  day-time  the  said  dwelling, 

■B.  S.,404,  §374. 
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house  of  the  said  C.  D.'  (or  pa/rticularly  describe  the  place  to  ie  searched, 

situate  in  the  said  town  of ,  in  the  county  afoi-esaid.  and  to  bring  the 

said  three  pairs  of  shoes,"  the  property  of  the  said  A.  B.  described  herein, 
when  found,  and  (tlie  said  O.  D.,  if  the  said  property  shall  ie  found  in  his 
possession  or)  the  person  or  persons  in  whose  possession  they  are  found'  to 
the  undersigned,  or  to  some  other  judge  or  justice  of  the  peace  or  court 
havina:  cognizance  of  the  case. 

Given  under  my  hand  and  seal  this day  of ,  A.  D.  18 — . 

L.  M.,  J.  P.     [Sbal."] 

§  140.  Warrant  to  Search  in  the  Night-time.  —  "  If  there  is  sat- 
isfactory evidence  that  any  property  stolen,  embezzled,  or 
obtained  by  false  tokens  or  pretenses,  or  that  any  of  the 
other  things  for  which  a  search  warrant  may  be  issued  by  the 
provisions  of  this  act  are  kept  concealed,  prepared  or  used  in 
a  particular  house  or  place,  a  warrant  may  be  issued  by  two 
judges  or  justices  of  the  peace,  to  authorize  the  search  of  such 
house  or  place  in  the  night-time,  and  to  bring  the  property 
or  things  described  in  the  warrant  or  summons,  and  the  per- 
son in  whose  possession  they  are  found,  before  either  of  the 
judges  or  justices  who  issued  the  warrant,  or  some  other 
judge  or  justice  of  the  peace  of  the  county."' 

'  In  the  State  of  Indiana  a  warrant  to  search  the  premises  of  B.  P.  Tuell, 
was  held  not  to  authorize  the  officer  to  search  the  dwelling  of  Benjamin  P. 
Tuell.  Tuell  ».Wrink,  6  Blackf.,  249.  But  in  this  state  the  court  would  prob- 
ably  hold  otherwise.  Vance  ii.  Funk,  3  Scam.,  263 ;  Pickering  v.  Pulsifer, 
4  Grilm.,  83;  Dwinnells  d.  Boynton,  3  Allen,  810;  State  v.  Robinson,  33 
Me.,  564. 

"  The  omission  of  the  command  to  bring  the  property  to  the  magistrate  is 
a  fatal  objection  to  the  warrant.  Cooley  Const.  L.,  305;  Fisher  v.  McGuire, 
1  Gray,  1 ;  Hubbard  v.  People,  4  Mich.,  208 ;  People  v.  Holcomb  3  Park. 
Cr.  R.,  656. 

°  Words  equivalent  to  the  words  "  person  or  persons  in  whose  possession 
they  are  found,"  in  New  York,  werp  held  to  be  a  sufficient  description  of 
the  person  to  be  seized.  Bell  v.  Olapp,  10  John.,  265.  But  whether  they  are 
sufficient  under  our  constitution  does  not  seem  clear.  R.  S.,  59,  Con. 
Art.  II.,  §6;R.  S.,401,  §348. 

'  Search  warrants  must  be  under  seal.  1  Bish.  Cr.  P.,  §  243 ;  People  s. 
Holcomb,  3  Park.  Cr.  R.,  656. 

'  R.  S.,  404,  §  375. 
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FORM  OF  A  WARRANT  TO  SEARCH  IN  THE  NIGHT-TIME. 

State   of    Illinois,  i 

County.         y  ^^• 

The  People  of  tlie  State  of  Illinois  to  the  Sheriff  or  any  Constable  of  the 

said  County,  Greeting: 

Whereas,  a  complaint  was  this  day  made  in  writing,  verified  by  the  affi- 
davit of  A.  B.,  to  the  undersigned  justices  of  the  peace  of  the  said  county, 
Btating  {insert  statement  of  the  offense  as  in  tlie  complaint)^  and  from  the  evi- 
dence in  the  said  complaint  and  the  examination  of  A.  B.  and  E.  F.,  on 
oath  before  us  the  undersigned,  being  satisfied  that  the  said  property  is  con- 
cealed in  the  said  dwelling-house  of  the  said  C.  D.,  situate  in  the  said  town 
of in  the  county  aforesaid, — 

"We  therefore  command  you  to  search  in  the  night-time  the  said  dwelling- 
house  of  the  said  C.  D.  {or  particularly  describe  the  place  to  he  searclied),  and 
to  bring  the  said  three  pairs  of  shoes,  the  property  of  the  said  A.  B.,  de- 
scribed herein,  when  found,  and  {the  said  O.  D.,  if  the  said  property  shall  be 
found  in  his  possession  or)  the  person  or  persons  in  whose  possession  they 
are  found,  before  either  of  the  undersigned  or  some  other  judge  or  justice 
of  the  peace  of  the  county. 

Given  under  our  hands  and  seals  this day  of ,  A.  D.  18 — . 

L.  M.,  J.  P.         [Seal.] 
A.  E.,  J.  P.         [Seal.] 

§  141.  In  what  Cases  a  Search  Warrant  may  Issue.  —  A  search 
warrant  cannot  be  issued  except  in  the  cases  specified  by  stat- 
ute,' and  can  never  be  availed  of  by  an  iiidividual  in  the 
course  of  a  civil  proceeding  or  for  the  maintenance  of  a  pri- 
vate right;  but  its  use  is  confined  to  public  prosecutions  in- 
stituted and  pursued  for  the  suppression  of  crime  and  the  de- 
tection and  punisliraent  of  criminals.^  A  search  warrant  for 
libels  or  other  paj^ers  of  a  suspected  party  is  illegal'  If  a 
magistrate  grants  a  search  warrant  groundlessly  and  mali- 
ciously, without  such  probable  cause  as  might  induce  a  candid 
and  impartial  man  to  suspect  the  party  to  be  guilty,  he 
will  be  liable  to  an  action  at  the  suit  of  the  party  aggrieved.* 
It  seems  that  case  will  lie  if  the  party  has  no  grounds  for  his 

'  1  Nun.  &  "Walsh,  250;  Cooley  Const.  L.,  304,  307. 

'  Robinson  v.  llichardson,  13  Gray,  456;  Entick  v.  Carrington,  19  St.  Tr., 
1029,  10G7. 
'  1  Chitty  Cr.  L.,  65 ;  11  St.  Tr.,  318,  321. 
'  Barb.  Cr.  L.,  500;  1  Bish.  Cr.  P.,  g  203. 
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proceedings  and  is  actuated  by  malicious  motives;*  but  tres- 
pass will  not  lie  against  a  person  who  has  procured,^  or  an 
officer'  who  has  executed,  a  search  warrant  for  stolen  goods 
if  the  warrant  be  duly  issued  and  regularly  executed. 

§  142.  How  Executed.  —  Every  such  warrant  must  be  exe- 
cuted by  a  public  officer,  and  not  by  a  private  citizen,*  though 
it  is  proper  that  the  complainant  should  be  present  and  assist, 
because  he  knows  and  may  identify  the  goods.^  A  constable 
may  serve  a  warrant  which  was  issued  upon  the  complaint  of 
himself  and  another  person.*  If  the  warrant  does  not  ex- 
pressly authorize  a  search  in  the  night,  it  miist  be  done  in 
the  day-time,  between  sunrise  and  sunset.^ 

§  143.  Forcible  Entrance.  —  "  The  officer  may  break  open  any 
outer  or  inner  door^  or  window  of  a  house,  or  anything  there- 
in, if,  after  notice  of  his  authority  and  purpose,  he  is  refused 
admittance,  using  no  more  force  than  is  necessary.'"  No  pre- 
cise form  of  words  is  required  to  be  used  in  giving  the  notice. 
It  is  sufficient  if  the  party  is  informed  by  the  officer  of  his 
business  and  apprized  that  he  does  not  come  as  a  trespasser, 
bxit  claims  to  act  under  proper  authority.'"  The  notice  of 
authority  and  demand  of  admittance  is  only  necessary  when 
there  is  some  person  present  to  whom  it  may  be  given  or  of 
whom  it  can  be  made."  The  officer  may  break  into  boxes 
after  the  keys  have  been  demanded  and  refused.'^ 

'  1  Arcli.  C.  P.  &  PI.,  146;  Beatty  v.  Perkins,  6  Wen.,  382;  Plummer  v. 
Dennett,  6  Greenl.,  421 ;  LudcUngton  v.  Peck,  2  Conn.,  700 ;  Bill  ».  Clapp,  10 
Jolin  ,  263;  Hayden  ».  Shed,  11  Mass.,  500  ;  Morris  ®.  Scott,  31  Wen.,  381. 

'  Beatty  v.  Perkins,  6  Wen.,  382. 

"  Barnard  v.  Bartlett,  10  Cusli.,  501. 

"  R.  S.,  404,  §  374;  1  Chitty  Or.  L.,  03;  Cooley  Const.  L.,  305. 

'  1  Arch.  C.  P.  &  PL,  145;  Smythe,  235;  Barb.  Cr.  L.,  500;  Entick  ».  Car- 
rington,  11  St.  Tr.,  313,  331 ;  2  Wills,  275. 

°  1  Biali.  Cr.  P.,  §312;  Com.  «.  Certain  Intoxicating  Liquors,  6  Allen,  596. 

'  Crock,  on  S.  &  C,  g  80. 

■  2  Hale  P.  C,  151 ;  1  Bisli.  Cr.  P.,  §  203,  208 ;  Barb.  Cr.  L.,  500 ;  3  Bos.  & 
Pul.,  258;  6  B.  &  Cres.,  333;  Banks  v.  Parwell,  21  Pick.,  156. 

•  R.  8.,  404,  §  376. 

'°  Barb.  Cr.  L.,  501,  502. 

"  Androscoggin  Railroad  o.  Richards,  41  Me.,  233. 

"  1  Bish.  Cr.  P.,  208 ;  2  Hale  P.  C,  157 ;  3  Bos.  &  Pul.,  258 ;  Banks  b.  Far- 
well,  21  Pick.,  150. 
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§  144.  Officer,  when  Protected  in  Executing  tlie  Warrant.  —  In 

executing  the  warrant,  if  the  officer  searches  any  other  place,^ 
or  seizes  any  other  goods,^  than  such  as  are  described  in  the 
warrant,  he  will  be  a  trespasser  unless  the  goods  not  specified 
in  the  warrant  are  likely  to  furnish  evidence  of  the  identity 
of  the  articles  stolen  or  of  the  guilt  of  the  prisoner.'  Where, 
therefore,  a  warrant  was  granted  to  seize  stolen  sugar,  and 
the  oiBcer  seized  tea,  he  was  held  to  have  exceeded  his  au- 
thority and  to  be  liable  to  the  party  aggrieved  for  a  tres- 
pass.' But  if  he  seizes  goods  which  correspond  with  and 
come  within  the  description  of  those  stolen,  he  will  be  justi- 
fied in  taking  them,  though  they  do  not  prove  to  be  the  goods 
lost  by  the  complainant.'^  If  the  ofiicer  pursues  strictly  the 
directions  of  the  warrant,  he  will  be  justified  though  the  goods 
are  not  found  in  the  place  directed  to  be  searched,^  nor  will 
it  make  any  difference  if  the  warrant  was  improperly  granted 
if  it  be  regularly  granted  and  regular  in  form.' 

§  145.  Return.  —  "The  return  of  the  ofiScer  shall  particularly 
specify  the  property  taken,  and  the  place  where  and  the  per- 
son from  whom  the  property  is  taken."' 

foum  of  a  return  to  a  search  warrant. 

State  of  Illinois,     i 

County.         f  ^^• 

In  obedience  to  the  within  writ  I  did  on  the day  of ,  A.  D.  18 — , 

enter  the  premises  therein  described,  and  make  search  for  the  goods  and 
chattels  therein  set  forth,  and  there  found  of  the  said  goods  and  chattels  the 

'  Nun.  &  Walsh,  258;  1  Bish.  Or.  P.,  209;  McGhinchey  v.  Barrows,  41 
Me.,  74. 

'  Barb.  Cr.  L.,  500;  Cooley  Const.  Lim.,  304;  Sanforda.  Nichols,  13  Mass., 
286. 

'  Crozier  v.  Cundy,  9  D.  &  By.,  234;  6  B.  &  Cres.,  333. 
■  *  Crozier  «.  Cundy,  9  D.  &  Ry.,  234;  6  B.  &  Ores.,  333;  State  v.  Brennau's 
Liquors,  25  Conn.,  278. 
'  '  Crock,  on  S.  &  C,  80;  Stone  v.  Dana,  5  Met,  98. 

'  Cooley  Const.  L.,  307;  1  Bish.  Cr.  P.,  §§303,  308;  Barnard  v.  Bartlett,  10 
Gush.,  501. 

'  Bell  J).  Clapp,  10  John.,  273 ;  Sanford  v.  Nichols,  13  Mass.,  236 ;  Grumon 
e.  Raymond,  1  Conn.,  40 ;  State  v.  Mann,  5  Ired.,  45,  ante  §  46. 

•  R.  S.,  405,  §  377. 
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following-named  articles :  three  pairs  of  shoes  [or  insert  a  list  of  the  articles 
found),  and  took  the  same  from  the  dwelling-house  of  C.  D.,  situate  in  the 

town  of in  said  county,  from  the  said  C.  D.,  and  have  them  now  in 

court  (and  did  also  arrest  the  said  G.  D.  in  whose  possession  the  said  prop- 
erty was  found,  and  have  him  now  m  custody  here  in  court),  as  commanded, 

this day  of ,  A.  D.  18—. 

J.  S.,  Const,  of Co.,  Ills. 

§  146.  Disposal  of  Property.  —  ''When  an  officer,  in  the  exe- 
cution of  a  search  warrant,  finds  stolen  or  embezzled  property, 
or  seizes  any  of  the  other  things  for  which  a  search  is  allowed 
by  this  act,  all  the  property  and  things  so  seized  shall  be  safely 
kept  by  the  direction  of  the  judge,  justice  or  court,  so  long 
as  necessary  for  the  purpose  of  being  produced  or  used  as 
evidence  on  any  trial.  As  soon  as  may  be  afterwards  all  such 
stolen  and  embezzled  property  shall  be  restored  to  the  owner 
thereof,  and  all  the  other  things  seized  by  virtue  of  such  war- 
rants shall  be  burnt,  or  otherwise  destroyed,  under  the  direc- 
tion of  the  judge,  justice  or  court.'" 

§  147.  Costs  Against  Complainant.  —  "If,  on  the  hearing,  it  ap- 
pears that  there  was  no  probable  cause  for  suing  out  the 
warrant,  the  whole  cost  may  be  taxed  against  the  complain- 
ant, and  execution  awarded.'" 

§  148.  Searching  Prisoners.  —  An  officer  has  no  right  to 
search  a  prisoner  unless  he  has  a  warrant  authorizing  him  to 
make  the  search.^  The  practice  of  taking  from  those  arrested 
every  thing  they  have,  ought  not  to  be  continued.''  Yet,  on 
the  proper  complaint  being  made,  the  prisoner  may  be  searched 
in  the  cases  specified  by  statute.^     Every  thing  taken  from 

'  R.  S.,  405,  §  378.  A  statute  authorizing  a  condemnation  or  other  final  dis 
position  of  property,  without  notice  to  the  owner  and  an  opportunity  for  a 
hearing  afforded  him,  has  been  held  to  conflict  with  the  Constitution,  and 
therefore  to  be  void.  Cooley  Const.  Lim.,  305 ;  Fisher  ».  McGirr,  1  Gray,  1 ; 
Hibbard  v.  People,  4  Mich.,  126 ;  and  see  Gear  v.  Bullerdick,  34  Ills.,  75. 

''R.  S.,  405,  §379. 

'  R.  S ,  59,  Con.  of  Ills.,  Art.  II.,  §  6. 

•  1  Bish.  Cr.  P.,  §§210-212;  1  Hays  Dig.,  70;  Reg.  ».  McKay,  3  Crawf. 
&  Dix.  C.  C,  205;  Rex  o.  Jones,  6  Car.  &  P.,  343;  Rex  ».  Donnell,  7  Car.  & 
P.,  138. 

'  R.  S.,  404,  ?2  373-380;  Houghton  b.  Bachman,  47  Barb..  388. 


SEARCH    WAEEANT.  107 

the  prisoner  not  furnishing  any  evidence  of  his  guilt,  the 
magistrate  or  court,  on  motion  founded  upon  affidavit  showing 
the  facts,  should  order  restored  to  him.' 

§  149.  Searching  for  Dangerons  Weapons.  —  The  statute  pro- 
vides that  "when  a  person  charged  with  a  felony  is  suspected 
hy  the  judge  or  justice  of  the  peace  before  whom  he  is  brought 
to  have  upon  his  person  a  dangerous  weapon,  or  anj^thing 
which  may  be  used  as  evidence  of  the  commission  of  the 
offense,  the  judge  or  justice  may  direct  him  to  be  searched  in 
his  presence,  and  such  weapon  or  other  thing  to  be  retained, 
subject  to  the  order  of  the  court  in  which  the  defendant  may 
be  tried.^ 

§  150.  Evidence.  —  The  constitution  of  this  state  and  of  the 
United  States  provide  that  "  the  right  of  the  people  to  be  se- 
cure in  their  persons,  houses,  papers  and  effects,  against  un- 
reasonable searches  and  seizures  shall  not  be  violated."'  It 
has  been  believed  that  under  this  provision  the  seizure  of 
one's  papers  on  a  search  warrant,  in  order  to  obtain  evidence 
against  him,  is  clearly  forbidden.'*  Lord  Camden  said,  "  To 
enter  a  man's  house  by  virtue  of  a  nameless  warrant,  in  order 
to  procure  evidence,  is  worse  than  the  Spanish  Inquisition — a 
law  under  which  no  Englishman  would  wish  to  live  an  hour.'" 
But  it  has  been  held  that  evidence  obtained  by  means  of  a 
search  warrant  is  not  inadmissible,  either  uj)on  the  ground  that 
it  is  in  the  nature  of  admissions  made  under  duress,  or  that 
it  is  evidence  which  the  defendant  has  been  compelled  to 
furnish  against  himself,  or  on  the  ground  that  the  evidence 
has  been  unfairly  or  illegally  obtained,  even  if  the  search 
warrant  was  illegally  issued.^ 

§  151.  Search  Warrant  may  Issue  for  Records.  —  "  If  any  per- 

>  1  Arch.  C.  P.  &  PI.,  134,  146,  573;  1  Bish.  Cr.  P.,  §313;  Kix  v.  Kinsey, 
7  Car.  &  P.,  447 ;  Rex  o.  Bamett,  3  Car.  &  P.,  600 ;  4  Wash.  C.  C.  Rep.,  710. 
'  R.  S.,  405,  §  380. 
3  Con.  Ills.,  Art.  II.,  §  6 ;   Amend.  Con.  of  U.  S.,  Art.  IV. 

*  Cooley  Const.  Lim.,  305,  306,  n.  5. 

'Entir.k  b.  Carringtnn,  19  St.  Tr.,  1029;  S.  C,  3  Wills,  375;  Huckle  ». 
Money,  2  Wills,  205;  Robinson  «.  Richardson,  13  Gray,  456. 

•  1  Bish.  Cr.  P.,  §  246 ;  State  v.  Plynn,  36  N.  H.,  64. 


108  PEOCEEDINGS   BEFOEE    JUSTICE. 

Bon  whose  office  shall  be  abolished  by  law,  vacated  or  deter- 
mined by  removal  from  office,  resignation,  death,  expiration 
of  the  time  for  which  he  was  elected  or  appointed,  or  other 
cause;  or  his  executors,  administrators,  or  other  persons, 
neglect  or  refuse  to  deliver  over  any  records,  papers,  docu- 
ments or  other  writing,  or  other  articles  of  property  pertain- 
ing to  such  office,  when  thereto  lawfully  required  by  the 
successor  to  such  office,  or  other  person  entitled  to  the  cus- 
tody thereof, — the  judge  of  any  court  of  record  in  the  proper 
county  may,  upon  the  affidavit  of  any  competent  person,  set- 
ting forth  proper  facts,  issue  his  warrant,  directed  to  the 
sheriff  or  coroner  of  the  proper  county,  commanding  him  to 
seize  all  the  records,  books,  papers,  documents  and  other  pub- 
lic property  belonging  or  appertaining  to  the  said  office,  and 
deliver  the  same  to  the  person  entitled  to  the  custody  there- 
of, to  be  named  in  such  warrant.'" 

§  152.  Execution  of  the  Process.  —  "  The  officer  executing  any 
warrant  issued  as  aforesaid  may  break  open  any  doors, 
trunks  or  places  in  which  any  of  the  records,  books,  papers,, 
documents  or  other  public  property  in  such  warrant  com- 
manded to  be  seized  and  secured,  may  be  concealed,  or  in 
which  lie  may  suspect  tliem  to  be;  and,  in  case  of  resistance, 
may  arrest  any  person  who  may  resist  the  execution  of  such 
warrant,  and  carry  him  before  some  judge  or  justice  of  the 
peace,  to  be  dealt  with  as  other  persons  obstructing  the  exe- 
cution of  such  process;  and  the  officer  executing  such  warrant 
may  call  to  his  assistance  the  power  of  the  county  in  the  same 
manner  as  in  the  execution  of  such  process.  Any  officer  to 
whom  any  such  warrant  may  be  directed  and  delivered,  who 
shall  neglect  or  refuse  to  execute  and  return  the  same  accord- 
ing to  law,  or  otherwise  fail  to  perform  any  of  the  duties 
herein  required  of  him,  shall  forfeit  and  pay  a  sum  not  ex- 
ceeding one  thousand  dollars,  nor  less  than  one  hundred  dol- 
lars, to  be  recovered  ])j  indictment,  to  the  use  of  the  county 
in  any  court  of  competent  jurisdiction."^ 

'  K.  S.,  384,  §  217. 
'  Id.,  385,  §  218. 
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§  153.  Defense.  —  "  Whoever  is  aggrieved  by  the  issuing  of 
such  warrant  may  apply  to  such  judge,  or,  if  he  is  absent,  to 
any  other  judge  of  a  court  of  record,  who,  if  he  is  satisfied, 
upon  the  affidavit  of  the  applicant,  that  there  is  good  I'eason 
to  believe  injustice  has  been,  or  js  about  to  be,  done  by  the 
execution  of  such  warrant,  shall  issue  a  citation  to  all  per- 
sons interested  therein,  commanding  them  to  appear  before 
such  judge  at  a  place  and  time  to  be  in  such  citation  named, 
which  shall  be  executed  by  the  sheriif  or  coroner.  And  the 
judge  shall  have  the  power  to  enforce  obedience  to  such  cita- 
tion by  attachment  to  be  issued  by  him,  and  to  proceed  in  a 
summary  way  and  determine  according  to  right  and  justice, 
and  may  issue  his  warrant  for  the  restoration  of  any  book, 
record,  paper,  document,  or  other  article  of  property',  which 
shall  appear  to  him  to  have  been  improperly  seized  or  deliv- 
ered over;  which  warrant  shall  be  executed  in  the  same  man- 
ner, and  the  officer  to  whom  it  is  directed  shall  have  the  same 
powers,  and  be  liable  to  the  same  penalties  for  neglect  of  duty, 
as  in  case  of  other  warrants.  Any  proceeding  under  this  and 
the  two  preceding  sections  shall  not  be  held  to  determine  the 
right  of  any  person  to  such  office,  but  such  right  may  be  con- 
tested in  the  manner  provided  by  law."^ 

'  K.  S.,  385,  §  219. 
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CHAP.  III. 

Peoceedings  in  Cases  Which  may  be  Tried  Before  Justices 
OF  THE  Peace. 

I.  General   Pkovisions    RELATiNa  to  the  JtmiSDicTiON    Akkkst, 
Triai.,  Execution  and  Appeal. 
II.  Assault  and  Battery. 

III.  MlBCEIiLANEOUa   OFFENSES    WHICH    MAT  BE  TrIBD  BEFOKK    A  JUS- 

TICE OP  THE  Peace. 

1.  AflFrays. 

2.  Unlawful  Assembly. 
3.. Refusing  to  Join  Posse. 

4.  Keeping  open  Tippling  Houses  on  Sunday. 

5.  Disturbing  the  Peace  of  Society  on  Sunday. 

6.  Disturbing  a  Family  on  Sunday. 

7.  Disturbing  the  Peace. 

8.  Lewdness,  Exposure  of  Person  and  other  Acts  of 

Indecency. 

9.  Disorderly  House. 

10.  Disturbing  Meetings. 

11.  Gaming. 

12.  Barratry. 

13.  Maintenance. 

14.  Compounding  Crime. 

15.  Assuming  a  Corporate  Name. 

16.  Refusing  to  Allow  Prisoner  to  See  Counsel. 

17.  Omitting  to  Label  or  Keep  Record  of  Poisonoua 

Drugs  Sold  or  Given  Away. 

18.  Drunkenness. 

19.  Officer  not  Trying  to  Prevent  Duel. 

20.  Officer  Neglecting  to  Suppress  an  Unlawful  Assem- 

bly of  Twelve  or  more  Persons. 

21.  Illegal  Fees. 

33.  Intimidation  of  Workmen. 

33.  Advertising  Lotteries. 

24.  Vagabonds. 

35.  Selling  Liquor  without  License. 

IV.  Offenses  against  Property  which  may  be  Tried  before  a  Jus- 

tice OF  THE  Peace. 
1.  Canada  Thistles. 

3.  Failing  to  Protect  Castor  Beans. 


V.  Nuisances. 
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3.  Cruelty  to  Animals. 

4.  Unnecessarily  Frightening  Team  by  Engineer. 

5.  Injuring  or  Destroying  Baggage. 

6.  Defacing,  Tearing  down,  etc.,  of  Advertisements, 
Legal  Notices,  etc. 

7.  Failing  to  Protect  Saltpeter  Caves. 

8.  Bringing  Animals  into  the  State,  Infected,  etc. 

9.  Trespass. 

0.  Setting  Fire  to  Woods,  Prairies  and  other  Grounds. 

11.  Counterfeiting  Trade-Marks. 

12.  Simulating  Trade-Marks. 

1.  General  Provisions. 

3.  Obstructing  and  Encroaching  upon  Roads. 

SECTION  I. 

G-ENERAL  PeOVISIONS    EeLATING  TO  THE  JtJEISDIOTION,  -AjlEEST, 

Teial,  Execution  and  Appeal. 

§154.  Jurisdiction. 

155.  Arrest  and  Trial. 

156.  Special  Constable. 

157.  Witness — Change  of  Venue — Continuances — Oaths — Depositions. 

158.  Jury  Ti-ial. 

159.  Jury  to  Determine  the  Penalty. 

160.  Judgment  on  Verdict  Rendered. 

161.  Execution  to  Issue. 

162.  Capias  Issued. 
163^  Appeals. 

164.  Duty  of  Justices  on  Appeal. 

165.  Defendant  Guilty — Judgment  Rendered. 

§  154.  Jurisdiction.  —  "  Justices  of  the  peace  shall  have 
original  jurisdiction  in  all  cases  of  misdemeanor,  when  the 
punishment  is  by  fine  only,  and  the  fine  does  not  exceed  two 
hundred  dollars,  and  also  in  all  cases  of  assault  and  assault 
and  battery  an.l  affrays,  in  which  the  people  are  plain  tiifs,  and 
in  cases  arising  under  sections  two  hundred  and  seventy  and 
two  hundred  and  seventy-one  of  Division  I.  of  this  act.'" 

>  R.  S.,  405,  §  381 ;  see  Mx  pa/rte  Bollmg,  31  Ills.,  89,  State  v.  Dawson,  17 
Iowa,  584. 
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§  155.  Arrest  and  Trial.—  "In  all  cases  of  offense,  of  which 
a  justice  of  the  peace  has  jurisdiction,  he  may,  upon  the  affi- 
davit of  any  competent  person,  issue  his  warrant  to  any  con- 
Btable  of  his  county  for  the  arrest  of  any  person  charged  with 
either  of  the  said  offenses,  and  \ipon  the  arrest  of  such  person 
shall  proceed  to  hear  and  determine  the  cause  according  to 
law.'" 

GBNEBAIi  rORM  OF  AN  AFFIDAVIT. 

State  of  Illinois,  i 
County.     ) 

A.  B ,  being  duly  sworn  on  his  oath,  says  that  on"  the day  of ,  A. 

D.  18 — ,  at  the  town  of in  the  said  county,  C.  D.  did  (insert  stalemeat'  of 

the  offense  in  the  language  of  the  statute). 

And  the  said  A.  B.  therefore  prays  that  a  warrant  may  issue  for  the  arrest 
of  the  said  0.  D.,  that  he  may  be  dealt  with  according  to  law. 

A.  B. 

Subscribed  .and  sworn  to  before  i 

me  this day  of ,  A.  D.  18—.  ) 

L.  M.,  J.  P. 

GENERAL  FOSM  OF  A  TVAKRANT  IN  CASES  WHERE  THE  JUSTICE   HAS   JURIS- 
DICTION. 

State  of  Illinois,  i 

County,     f  ^^• 

The  People  of  the  State  of  Illinois  to  anj-  Constable  of  said  County,  Greet- 
ing: 
Whereas,  A.  B.  has  this  day  made  an  affidavit  before  L.  M.,  a  justice  of 

the  peace  of  the  said  county,  charging  C.  D.  with  the  offense  of  (insert  the 

name  of  the  offense),— 
You  are  therefore  hereby  com'nanded  forthwith  to  arrest  the  said  0.  D. 

and  briug  him  before  me  the  said  justice  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this day  of ,  A.  D.  18— 

"     L.  M.,  J.  P.        [Seal.] 

■  R.  S.,  405,  §383. 

'  Tlie  words  "  on  or  about  the  day  named"  are  sufficiently  definite.  2  Arch. 
C.  P.  &  PL,  53;  C.ikely  v.  State,  4  Clark  Iowa,  477. 

'  Tlie  affidavit  must  allege  facts  sufficieut  to  constitute  an  offense;  for  the 
constifution  of  this  state  gives  the  accused  the  right  to  demand  the  nature 
i;nd  cause  of  the  accusation  and  to  have  a  copy  thereof  R.  S.,  60,  Con. 
(fills..  Art.  II.  g9;  and  if  this  does  not  show  an  offense  against  the  law,  he 
si  ould  be  discharged.  Torry  v.  People,  17  Ills.,  105.  It  is  otherwise  where 
tl.e  complaint  is  insufficient  or  informal,  R.  S.  403,  §  359;  ante  §  80,  unless 
the  complaint  is  amended,  ante  §§  80,  81. 
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§156.  Special  Constable.  —  "Any  justice  of  the  peace  may 
appoint  a  suitable  person  to  act  as  constable  in  a  criminal 
;ase  where  there  is  a  probability  that  a  person  charged  with 
!.ny  offense  will  escape,  or  that  goods  and  chattels  will  be  re- 
noved  before  application  can  be  made  to  a  qualified  consta- 
rle;  and  the  person  so  appointed  shall  act  as  constable  in  that 
particular  case  and  no  other;  and  any  temporary  appoint- 
ment so  made  as  aforesaid,  shall  be  made  by  a  written  indorse- 
ment, under  the  seal  of  the  justice  deputing,  on  the  back  of 
the  process  wliich  the  person  receiving  the  same  shall  be  de- 
puted to  execute."^ 

J-ORM  OP  A  WARRANT  TO  BE  DIRECTED  TO  A  PRIVATE  PERSON. 

State  of  Illinois, 


•  County. 


t  ss. 


The  People  of  the  State  of  Illinois  to  any  ConstaWe  of  the  said  County,  and 
John  Doe,  Greeting:     {Gonclnde  as  in  the  next  previous  form.) 

PORM  OP  APPOINTMENT  OP  PRIVATE  PERSON  TO  ACT  AS  CONSTABLE,  TO  BE 
INDORSED  ON  WARRANT. 

State  of  Illinois,  ) 
Count}^     \  ^^■ 

I  do  henjby  appoint  and  depute  John  Doe,  named  in  the  within  warrant, 
to  execute  the  same. 

Given  under  my  hand  and  seal  this day  of ,  A.  D.  18 — . 

L.  M.,  J.  P.        [Seal.] 

§  157.  Witnesses  —  Change  of  Venue  —  Continuance  —  Oaths  — 
Depositions.  —  The  attendance  of  witnesses  is  procured,^  a 
change  of  venue  and  continuance,'  and  the  oath  administered 
to  witnesses'*  in  the  same  manner  as  in  civil  cases.  When 
the  cause  is  adjourned  the  prisoner  must  be  committed 
or  bailed  in  the  same  manner  as  in  proceedings  for  the 
examination  of  persons  charged  with  criminal  offenses  not 
triable  before  the  justice.*     Depositions  cannot  be  taken  in 

'R.  S.,  405,  S383. 

'  Id.,  §  384. 

'Id. 

<Id. 

'ld.;Id.,  408,  §356. 
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criminal  cases  without  the  consent  of  the  accused,  for  the 
constitution  gives  him  the  right  to  meet  the  witnesses  face  to 
face.'  The  accused  may  testify  in  his  own  behalf  at  his  own 
request,  hut  cannot  be  required  to  testify  in  behalf  of  the 
people.^ 

§158.  Jury  Trial. — "The  person  accused  may  have  the 
cause  tried  by  a  jury  upon  the  same  conditions,  and  the  jury 
shall  be  summoned  and  impaneled  in  the  same  manner,  as 
in  civil  cases  before  justices  of  the  peace:  Provided,  it  shall 
not  be  necessary  for  the  defendant  to  advance  the  jury  fees.'" 

§  159.  Jury  to  Determine  the  Penalty.  —  "If  the  jury  find  the 
accused  guilty,  they  shall  assess  the  fine,  or  fix  the  punishment, 
as  aforesaid."^ 

§160.  Jndgment  on  Verdict  Rendered.  —  "Upon  the  jury  re- 
turning their  verdict  the  justice  shall  record  the  same  in  his 
docket  or  record  book,  and  proceed  to  render  judgment  there- 
on accordingly,  with  costs.  If  the  jury  return  a  verdict  of 
not  guilty,  the  justice  shall  discharge  the  defendant  without 
costs."^ 

§  161.  Execution  to  Issue.  —  "  Upon  the  rendition  of  a  judg- 
ment imposing  a  fine,  the  justice  shall,  except  as  otherwise 
provided,  issue  execution  against  the  goods  and  chattels  of 
the  defendant  for  the  fine  and  costs,  which  may  be  levied 
upon  any  personal  property  of  the  defendant  not  exempt 
from  execution,  and  proceedings  may  be  had  tliereon  as  upon 
other  executions."® 

§  162.  Capias  Issued.  —  "  If  the  constable  shall  return  upon 
such  execution  that  the  defendant  has  no  goods  and  chattels 
whereof  to  make  the  money,  the  justice  shall  issue  a  capias 
against  the  body  of  the  defendant,  and  the  constable  shall  ar- 
rest such  person  and  commit  him  to  the  jail  of  the  county, 

'  K.  S.,  60,  Cod.  of  Ills ,  Art  II.,  ?  9 ;  Richardson  «.  People,  31  Ills.,  173 ; 
Nash  D.  State,  2  Greene  Iowa,  287. 
»R.  S.,410,§426. 
•Id.,  405,  §384. 

*  Id.,  §  385.  / 

'  Id.,  §386.  / 

•Id.,  406,  §387. 
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there  to  remaia  forty-eight  hours;  and  if  the  fine  exceed  ten 
dollars,  then  to  remain  in  the  said  jail  twenty-four  hours  for 
every  five  dollars  over  and  above  the  said  ten  dollars,  and  so 
on,  in  proportion  to  the  amount  of  the.said  fine."' 

§  163.  Appeals.  —  "  The  defendant  may  appeal  from  the 
judgment  of  the  justice  of  the  peace  in  criminal  cases  to  the 
circuit  court  of  the  county,  the  appeal  to  be  taken  in  the  same 
time  and  manner,  and  upon  the  same  conditions,  and  with 
like  eifoct;  and  like  proceedings  may  be  had  thereon,  as  in 
civil  cases,  except  that  no  damages  shall  be  allowe^l,  and  ex- 
cept that  in  the  county  of  Cook  the  appeal  shall  be  to  the 
criminal  court  of  Cook  county.'" 

§  164:.  Duty  of  Justices  on  Appeal.  —  "  When  any  defendant 
convicted  of  either  of  the  said  offenses  appeals,  it  shall  be  the 
duty  of  the  justice  to  return  to  the  clerk  of  the  court  to  which 
the  appeal  is  taken,  when  he  returns  the  papers  in  the  case, 
the  names  of  all  material  witnesses."' 

§  165.  Defendant  Guilty  —  Judgment  Rendered.  —  "If  upon  such 
appeal  the  defendant  shall  be  found  guilty,  judgment  shall 
be  rendered  against  both  principal  and  surety  in  the  appeal 
bond,  for  the  amount  of  the  fine  assessed  by  the  jury  in  said 
court,  and  all  costs  that  may  have  accrued."^ 

'R.  8.,  406,  §388. 
» Id.,  §  389. 
Id.,  §390. 
*R.S.,406,  §391. 
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SECTION   II. 

Assault  a^d  Battekt. 

§  166.  Definitions — What  Constitutes  an  Assault. 

167.  An  Intent  to  do  Harm  an  Essential  Element  of  an  Assault. 

168.  An  Attempt  Essential  to  Constitute  an  Assault. 

169.  Effect  of  Words. 

170.  Definitions — What  Constitutes  an  Assault  and  Battery. 

171.  Who  may  Commit. 
173.  What  not  a  Battery. 

173.  Consent. 

174.  When  a  Conductor  may  Eject  a  Passenger  from  a  Car. 

175.  Accident. 

176.  Correction. 

177.  Defense  of  Self,  etc. 

178.  When  both  Parties  Guilty. 

179.  When  Self-Defense,  etc.,  is  not  a  Justification. 

180.  Defense  of  Possession. 

181.  Resistance  to  Prevent  a  Levy,  when  Justified. 

183.  Defense  of  Possession  no  Justification,  if  Battery  was  Excessive  or 
the  Other  Party  had  a  Right  of  Entry. 

183.  Battery  Justified  by  Authority  of  Law. 

184.  Process  no  Justification  unless  Produced — Jurisdiction. 

185.  Enumerated  Cases  where  Battery  is  Justified  by  Authority  of  Law. 

186.  Former  Acquittal  or  Conviction. 

187.  Former  Acquittal  or  Conviction,  how  Proved. 

189.  Proof  of  Using  Offensive  WorUs,  when  Admissible  in  Mitigation  of 

the  Fine. 

190.  When  Evidence  Admissible  to  Increase  the  Punishment. 

193.  Jurisdiction — Indictment — Compromise — Evidence — Mittimus. 

193.  Reception  of  the  Verdict — Procedure  where  the  Offense  is  Commit- 

ted in  View  of  the  Justice.  ' 

194.  Punishment. 

§  166.  Definitions  —  What  Constitutes  an  Assault.  ■ —  An  as- 
sault is  defined  by  statute  to  be  "an  unlawful  attempt  coupled 
with  a  present  ability  to  commit  a  violent  injury  upon  the 
person  of  another."^     This  seems  to  imply  that  there  must  be 

'  R.  8.,  355,  ?30;  Roscoe  Cr.  Ev.,  386. 
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an  actual  attempt  as  well  as  intent  to  do  a  violent  injury, 
thus  somewhat  limiting  the  common  law  meaning  of  the 
term.'  An  attempt  to  strike  another,  with  or  without  a 
weapon,  although  the  party  striking  misses  his  aim  or  is  pre- 
vented from  hitting  the  other  on  account  of  his  dodging  or 
running  away  or  by  the  interference  of  others,  is  an  assault.^ 
If  within  shooting  distance  the  aggressor  presents  a  gun  at 
another,  provided  it  be  so  loaded  that  it  can  be  discharged,' 
or  points  a  pitchfork  at  him  whilst  he  is  standing  within 
reach  of  it,^  or  does  any  other  act  under  such  circumstances 
as  satisfy  the  jury  that  the  aggressor  had  the  ability  intend- 
ed and  was  attempting  to  commit  a  violent  injury  to  another, 
they  should  find  him  guilty  of  an  assault  though  he  fails  en- 
tirely of  accomplishing  his  purpose.'  So  where  a  prisoner 
decoyed  a  female  under  ten  years  of  age  into  a  building  for 
the  purpose  of  ravishing  her,  and  was  there  detected  while 
standing  within  a  few  feet  of  her  in  a  state  of  indecent  ex- 
posure, it  was  held  that  though  there  was  no  evidence  of  his 
having  actually  touched  her,  he  was  properly  convicted  of  an 
assault.*  Formerly  it  was  not  necessary  that  the  attempt 
should  be  coupled  witli  a  present  ability  to  do  an  injury,  but 
it  was  sufficient  if  only  a  well-founded  apprehension  was  cre- 
ated; as  if  a  gun  not  in  fact  loaded  was  pointed  at  another 
within  shooting  distance,  this  was  an  assault;'  but  under  our 
statute  this  would  not  be  an  assault,  for  it  lacks  the  element 


"  3  Arch.  C.  P.  &  P) ,  41 ;  Hays  v.  People,  1  Hill,  351 ;  State  v.  Davis,  1 
Ired.,  125 ;  Yoes  v.  State,  4  Engl.,  42. 

'  1  Hawks  P.  C,  tlO;  Roscoe  Cr.  Ev.,  286;  3  Black.  Com.,  130;  Stephens 
e.  Myers,  4  Car.  <fe  P.,  349 ;  Martin  v.  Shoppee,  3  Car.  &  P.,  378. 

'3  Bish.  Cr.  J,.,  g§33,  38;  Genner  v.  Sparks,  6  Mod.,  173;  Anonymous,  1 
Vent.,  253;  Rp\  v.  James,  1  C.  &  K.,  530. 

*  2  Aroh.  C  P.  &  PL,  40. 

'  Koscoe  Cr.  Ev.,  286 ;  Barb.  Cr.  L.,  337 ;  3  Bish.  Cr.  L.,  §  23 ;  2  Arch.  C.  P. 
&  PI.,  41,  42 :  Meader  ®.  Stone,  7  Met,  147. 

"  Hays®.  People,  1  Uill,  351. 

'  3  Bish.  Cr.  L.,  §33;  State  1>.  Cherry,  11  Ired.,  475;  State  v.  Malcolm,  8 
Iowa,  413 ;  Beach  v.  Hancock,  7  Post.  N.  H.,  333 ;  Stephens  ».  Myers,  4  Car. 
&  P.,  349;  State  v.  Shepard,  10  Iowa,  130;  State  v.  Benedict,  11  Vt.,  236; 
Eeg.  V.  St.  George,  9  Car.  &  P.,  83;  State  ».  Smith,  2  Humph.,  457.' 
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of  a  present  ability  to  commit  a  violent  injury  now  necessary 
to  complete  the  offense.' 

§  167.  An  Intent  to  do  Harm  is  Essential,  and  is  the  gist  of  an 
assault,  and  this  is  a  question  for  the  jury,  depending  upon  the 
circumstances  of  each  case;  therefore  it  is  no  assault  if  words 
are  used  showing  a  purpose  not  to  commit  a  present  violence;'' 
as  where  one  said,  laying  his  hand  on  his  sword,  if  it  was  not 
assize-time  he  would  not  take  such  language  f  or,  raising  a  whip 
at  striking  distance,  at  the  same  time  saying, "  Were  you  not  an 
old  man,  I  would  knock  you  down.'"*  So  where  the  defendant 
took  a  pistol  and  cocked  it  and  held  it  out  as  if  about  to  fire,  and 
presented  it  at  the  head  of  another,  and  said  if  he  was  not  quiet 
he  would  blow  out  his  brains,  it  was  held  that  the  defendant 
was  not  guilty  of  an  assault.'  So  if  a  man  raise  his  hand 
against  another  at  striking  distance  and  at  the  same  time  say: 
"  If  it  were  not  for  your  gray  hairs,"  etc.,  it  is  no  assault,  be- 
cause the  words  explain  the  action  and  take  away  any  idea  of 
an  intention  to  strike.^  Merely  pointing  a  cane  at  another  in 
derision,  is  no  assault.^ 

§  168.  An  Attempt  Essential  to  Constitute  an  Assault.  —  Form- 
erly where  a  defendant  raised  a  deadly  weapon  against  another 
and  stood  in  an  attitude  to  strike  such  person,  but  suspended 
the  blow  to  afford  the  object  of  his  vengeance  an  opportunity 
to  buy  his  safety  by  compliance  with  the  defendant's  terms, 
it  was  an  assault  though  no  blow  was  struck.^  As  where, A, 
being  within  striking  distance,  raised  a  weapon  for  the  pur- 
pose of  striking  B,  and  at  the  same  time  declared  that  if  B 

'  K.  S.,  355,  §  20 ;  see  James'  Case,  1  C.  &  K.,  530 ;  State  v.  Swails,  8  Ired., 
624. 

'  1  Hilliai-d  on  T.,  200;  States.  Blackwell,  0  Ala.,  79;  State  v.  Davis,  1 
Ired.,  125. 

s  Bull.  N.  P.,  15;  Com.  v.  Eyre,  1  Serg.  &  R,  347;  Richells  v.  State,  1 
Sneed,  60H ;  Tuberville  v.  Savage,  1  Mod.  3,  3  Kel).,  545. 

<  State  V.  Crow,  1  Ired.,  876 ;  Blake  -o.  Barnard,  9  Car  &  P.,  636. 

'  Woodruffs.  Woodruff,  33  Ca.,  237. 

"  Com.  V.  Eyre,  1  Serg.  &  R..  347;  State  b.  Morgan,  3  Ired.,  186. 

'  1  Aich.  C.  P.  &  PI.,  43;  1  Wheeler  C.  C,  410;  People  v.  Goodwin,  6 
Rogers  Reo.,  9. 

"  2  Arch.  C.  P.  &  PL,  43. 
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would  perform  a  certain  act  he  would  not  strike  him,  and  B 
did  perform  the  required  act,  in  consequence  of  which  no  blow 
was  given,  it  was  held  to  be  an  assault  in  A.'  So  where,  A 
and  B  being  close  together,  A  drew  a  pistol,  cocked  it,  pointed 
it  toward  the  breast  of  B,  and  said,  "  If  you  do  not  pay  me 
mj  money  I  will  have  your  life,"  it  was  held  clearly  an  as- 
sault.^ But  our  statute  seems  to  mean  that  there  should  be 
an  actiial  attempt  to  do  a  violent  injury,'  which  seems  to  be 
wanting  in  these  cases;  and,  therefore,  it  is  presumed  that 
they  do  not  amount  to  an  assault  within  the  meaning  of  the 
statute. 

§  169.  Eflfect  of  Words.  —  No  words  whatsoever  can  atnount 
to^  or  justify^  an  assault.  Yet  words  may  explain  and  give 
character  to  physical  acts,*  and  may  so  combine  with  attend- 
ant circumstances  as  to  make  that  an  assault,  which  without 
the  words  would  not  be  snch.^ 

.  §  170.  Definitions  —  What  Constitutes  an  Assault  and  Battery.  — 
An  assault  and  battery  is  defined  by  statute  to  be  "  the  un- 
lawful beating  of  another.'"  To  beat  in  a  legal  sense  means 
not  merely  to  strike  with  the  hand,  a  stick  or  the  like,  but 
includes  every  touching,  however  trifling,  in  anj  angry,  rude 
or  revengeful  manner.^  As  the  mere  taking  hold  of  the  coat 
or  laying  the  hands  on  the  person  of  another,  if  done  in  an 
angry  or  in  a  rude  and  insolent  manner;^"  pushing  another 

'  State  V.  Morgan,  3  Ired.,  188;  Bloomsr  i).  State,  3  Sneed,  66. 

'  Keefe  1).  State,  19  Ark.,  190 ;  see  State  v.  Sims,  3  Strob.,  137. 

'R.  S.,  355,  §20;  State  «.  Davis,  1  Ired.,  12j;  Yoea  v.  State,  4  Eagl.  Ark., 
42. 

*  1  Hawk  P.  C.  C,  61,  §  1 ;  Stephens  «.  Myers,  4  Car.  &  P.,  349 ;  Keyes  v. 
Develyn,  3  E.  D.  Smith,  518 ;  People  v.  Bransly,  33  N.  Y.,  525 ;  State  v. 
Wood,  1  Bay,  351. 

°2Bish.  Cr.  L.,  §40;  Stale  «.  Wood,  1  Bay,  351;  Cushman  v.  Ryan,  1 
Story,  91 ;  Winfitld  i.  State,  3  Greene  Iowa,  389 ;  Donnelly  v.  Harris,  41 
Ills.,  126;  Ogden  v.  Clayoomb,  53  Ills.,  366;  Burchard  v.  Booth,  4  Wis.,  67. 

"  State  V.  Crow,  1  Ired.,  375 ;  Com.  v.  Eyre,  1  Serg.  &  R.,  347. 

'  2  Bish.  Cr.  L.,  §  25. 

'R.  S.,85,  §21. 

'  1  Hawk  P.  C,  Chap.  62,  §  1 ;  Johnson  v.  Tompkins,  1  Baldw.  C.  C,  571. 

"  U.  S.,  V.  Ortega,  4  Wash.  C.  C,  531. 
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in  anger  or  jostling  him  out  of  the  way;''  spitting  in  his 
face ;^  throwing  a  squib  at  him;' sprinkling  paint  on  him;* 
holding  him  by  the  arm ;'  pushing  another  against  him  f  strik- 
ing a  horse  upon  which  he  is  riding,  whereby  he  is  thrown;'' 
throwing  water  upon  him;'  or  the  like;'  striking  one's 
cane  while  in  his  hand;  so  a  blow  on  the  skirt  of  one's  coat 
when  upon  his  person  is  an  assault  and  battery.'"  If  the 
keeper  of  the  poor-house  cut  ofi"  the  hair  of  a  female  pauper 
without  her  consent  and  against  her  wishes,  it  is  an  assault 
and  battery.^'  It  is  not  necessary  that  the  injury  should  be 
done  by  the  hand  of  the  defendant.*^  It  may  be  by  encour- 
aging a  dog  to  bite"  or  by  riding  over  a  person  with  a  horse," 
or  by  willfully  and  violently  driving  a  cart  against  the  car- 
riage of  another  person  and  thereby  causing  bodily  injury  to 
the  person  traveling  in  it.^^  It  seems  the  injury  need  not  be 
immediate;  where  A  threw  a  lighted  squib  into  a  market- 
place, which  being  tossed  from  hand  to  hand  by  difFerent  per- 
sons at  last  hit  B,  and  put  out  his  eye,  it  was  held  that  this 
was  actionable  as  an  assault  and  battery.'"  The  offense  may 
be  committed  without  any  active  participation  by  encourag- 
ing, abetting,  counseling,  and  procuring  others  to  commit  an 
assault  and  battery.  As  where  a  number  of  persons  assemble 
to  witness  a  prize  fight,  they  are  all  equally  guilty  with  the 

'  Barb.  Cr.  L.,  228;  6  Mod.,  149. 
'  People  V.  Lee,  1  Wheeler  0.  C,  410;  6  Mod.,  172. 
'  2  W.  Black.,  892. 
*  2  Arch.  C.  P.  &  PI.,  45. 
'  6  Mod.,  172. 
«  BuL  N.  P.,  16. 
'  1  Mod.,  24;  "W.  Jones,  444. 
»  Purcell  V.  Home,  3  N.  &  P.,  564;  S  A.  &  El.,  602. 
"  Barb.  Cr.  L.,  228 ;  Koscoe  Or.  Ev.,  •i88. 
'» 1  Dal.,  114;  State  v.  Davis,  1  Hill,  S.  C,  46.' 
"  Forde  v.  Skinner,  4  Car.  &  P.,  239. 
"  3  Arch.  C.  P.  &  PL,  47 ;  Roscoe  Cr.  Ev.,  288. 
"  2  Bish.  Cr.  L.,  §  28. 

"  State  V.  Sims,  3  Strob.,  137  ;  Morton  v.  Shopee,  3  Car.  &  P.,  373. 
»  People  V.  Lee,  1  Wheeler  C.  C,  364 ;  Com.  v.  Eyre,  1  Serg.  &  h.,  347. 
"•  2  Arch.  C.  P.  &  PI.,  47 ;  2  Starkie,  388, 389';  Scott  v.  Shepherd,  3  Blk. 
Bep.,  892 ;  3  Wils.,  408. 
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principals  if  they  concur  with,  encourage,  and  co-operate  with 
"those  engaged  in  the  fight.'  So  where  the  husband  was  pres- 
ent and  did  not  interfere  in  any  way  while  the  wife  commit- 
ted the  assault  and  battery,  it  was  held  that  the  jury  had  a 
right  to  infer  that  she  acted  with  his  consent  and  ajjprobation, 
which  would  make  him  a  joint  trespasser  with  her.^  If  one 
person  employs  another  to  commit  an  assault  and  battery, 
and  the  act  is  perpetrated  in  the  absence  of  the  employer, 
both  ai'e  guilty.^ 

§  171.  Who  may  Commit.  —  Infants,  if  old  enough  to  com- 
inif'  a  crime,  and  a  corporation,  may  be  guilty  of  an  assault 
and  battery,^  although  a  corporation  can  only  be  made  liable 
ill  a  civil  action;"  yet  it  has  been  held  that  a  corjjoration  may 
bo  indicted  for  neglecting  to  do  what  the  law  requires''  or  for 
a  misfeasance.' 

§172.  What  not  a  Battery.  —  It  is  no  battery  for  a  man  to 
punch  another  in  earnest  discouse.'  So  if  one  stands  passive- 
ly like  an  inanimate  object — "  like  a  door  wall  " — and  thus  ob- 
structs the  going  of  another  into  a  room  which  he  has  a  right 
to  enter,'"  or  strikes  at  another  at  such  a  distance  that  he  cannot 
possibly  touch  him,"  it  is  neither  an  assault  nor  battery. 

§  173.  Consent  in  some  cases  will  prevent  a  party  from  being 
guilty  of  an  assault  and  battery,  though  if  the  act  had  been 

'  3  Arch,  C.  P.  &  PI.,  47;  1  Lewin,  17,  Sikes  v.  Johnson,  16  Mass.,  389; 
Avery  v.  Buckley,  1  Root,  375;  Gillon«.  Wilson,  3  Monr.,  317. 

»  3  Arch.  C.  P.  &  PI.,  47;  Phillips  v.  Phillips,  7  B.  Monr.,  368. 

»  3  Arch.'  C.  P.  &  PI.,  48 ;  Bell  v.  Miller,  5  Ohio,  350;  State  v.  Lymburn, 
1  Brev.,  897;  Drake  v.  Ramsey,  5  Ohio,  331. 

*  Bullock  V.  Babcock,  3  Wen.,  391. 

•  St.  Louis,  Alton  &  Chicago  R.  R.  Co.,  v.  Dalby,  19  Ills.,  366 ;  C.  &  N.  W. 
R.  It.  Co.  «.  Peacock,  43  IIH..  353. 

•  Id.;  1  Black.  Com.,  503;  3  Arch.  C.  P.  &  PI., 45;  1  Whart.  Cr.L.,  §§85. 
90;  1  Bish.  Cr.  L.,  §433. 

'  1  Whart.  Cr.  L.  g§  85-90 ;  1  Bish.  Cr.  L.,  g§  419,  431 ;  People  v.  Corpora- 
tion of  Albany,  11  Wen.,  539. 
» 1  Whart.  Cr.  L.,  §  87;  1  Bish.  Cr.  L.,  §§  430,  433. 

*  Gilb.  Ev.,  356 ;  1  Hilliard  on  T.,  303,  304. 

"°  3  Bish.  Cr.  L.,  §  37 ;  Inness  v.  Wylie,  I  C.  &  K.,  357 ;  Smith's  Case  3  Car. 
&  P.,  449. 

"  Barb.  Cr.  L.,  338. 
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committed  without  such  consent  he  would  have  been  guilty.-' 
As  where  a  surgical  operation  is  performed,  or  one  in  good 
faith  whips  another  at  his  request  to  save  him,  as  is  mistak- 
enly supposed,  from  a  prosecution  for  a  felony.^  But  a  party 
has  no  right  to  consent  that  another  shall  strike,  hurt,  maim 
or  injure  him  unless  he  in  good  faith  believes  it  will  be  a  ben- 
efit to  him,  for  a  consent  for  any  other  purpose  would  be . 
against  public  policy  and  void,  therefore  no  justification  for 
an  assault  or  battery.^  As  where  two  or  more  agree  to  fight 
and  strike  one  another,  they  are  each,  and  their  abettors, 
g^iilty  of  an  assault  and  battery,  and  it  is  quite  immaterial 
which  strikes  the  first  blow.*  If  the  consent  is  obtained  by 
fraud,  and  the  party  is  thereby  induced  to  believe  that  it  will 
be  for  his  or  her  benefit,  when  in  truth  and  fact  it  will  not, 
such  consent  is  no  justification  for  the  assault  or  battery.* 
Thus  if  a  school-master  takes  indecent  liberties  with  a  female 
pupil  who  does  not  resist,  her  tender  years  and  relative  sub- 
jection to  him  may  justify  a  jury  in  heeding  her  testimony 
that  what  was  done  was  really  against  her  will,  in  pronounc- 
ing him  guilty.*,  Likewise  where  a  medical  practitioner  had 
sexual  connection  with  a  girl  of  fourteen  who  forbore  resist- 
ance under  the  belief  that  he  was  treating  her  medically,  as 
he  represented  himself  to  be,  the  English  judges  held  him 
guilty.^  So  where  a  man  had  connection  with  a  married  wo- 
man under  the  pretence  of  being  her  husband,  he  was  held 
guilty  of  assault  and  battery.'     And  where  a   medical   man 

'  1  Arch.  C.  P.  &  PL,  47 ;  Pillow  v.  Buslinell,  5  Barb.,  156 ;  Reg.  v.  Mere- 
ditli,  8  Car.  &  P.,  589. 

'  State  V.  Breck,  1  Hill  S.  C,  363. 

'  1  Bish.  Cr.  L.  §  360 ;  2  Bish.  Or.  L.,  §  35 ;  Roscoe  Cr.  Ev.,  389. 

*  TXexv.  Perkins,  4  Car.  &  P.,  537  ;  Rex  «.  Billingham,  3  Car.  &  P.,  234; 
Reg.  V.  Brown,  Car.  &  M.  314 ;  Rex  ».  Lewis,  1  C.  &  K.,  419 ;  but  see 
Champer  v.  State,  14  Ohio  S.,  4.37 ;  Duncan  v.  Com.,  6  Dana,  395; 

'  1  Bish.  Cr.  L.,  §  261. 

'  Rex  «.  Nichol,  Russ.  &  Ry.,  130;  1  Bennet  &  HurdLead.  C,  513;  Rexo. 
Day,  9  Car.  &  P.,  449. 

'  Reg.  V.  Reed,  1  Den.  C.  C,  377;  2  Car.  &  K.,  957;  Reg.  v.  Martin,  9  Car. 
&  P.,  213 ;  Reg.  v.  Case,  1  Bug.  L.  &  Eq.,  544. 

'  Rex  V.  Williams,  8  Car.  &  P.,  286;  Rex  v.  Sanders,  8  Car.  &  P.,  365; 
Rex  V.  Stanton,  1  Car.  &  K.,  415. 
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stripped  with  his  own  hands  a  female  naked  under  the  pre- 
tence of  examining  her,  he  was  held  guilty  of  an  assault  and 
battery.'  But  where  a  girl  nine  years  old  consented  accord- 
ing to  the  finding  of  the  jury  to  sexual  commerce  with  some 
boys,  the  court  refused  to  sustain  the  conviction  of  the  boys 
for  assault.^ 

§  174.  When  Conductor  may  Eject  a  Passenger  from  a  Car.  — ■ 
A  person  is  not  guilty  of  an  assault  and  battery  if  he  resists 
the  conductor  of  a  railroad  car  while  he  is  attempting  to  put 
him  off  the  cars  without  stopping,  under  circumstances  which 
may  endanger  his  life.^  The  same  rule  applies  to  a  passenger 
on  a  city  railroad  car  drawn  by  horses.^  Since  a  railroad  com- 
pany has  no  right  to  put  off  a  passenger  except  at  a  regular 
station  or  usual  stopping-place  for  the  non-payment  of  his 
fare,  if  the  conductor  attempts  to  do  it,  he  is  guilty  of  an 
assault  and  battery,  and  the  passenger  has  a  right  to  resist 
him.^  But  if  any  passenger  shall  refuse  to  paj'  his  fare  or  to 
comply  with  any  reasonable  regulation  of  the  railroad  com- 
pany, it  is  lawful  for  the  conductor  of  the  train  and  the  ser- 
vants of  the  corporation,  after  having  requested  him  to  leave 
the  car,  to  put  him  out  at  any  usual  stopping-place  the  con- 
ductor may  select^  if  they  use  no  more  force  than  is  neces- 
sary to  accomplish  the  purpose.^  "Where  the  passenger  has 
once  refused  to  pay  his  fare,  he  may  be  put  off  the  train 
though  he  subsequently  offers  to  pay,  for  under  such  circum- 
stances the  conductor  is  not  bound  to  receive  the  fare  and  per- 
mit the  passenger  to  remain  on  the  train."      If  a  passenger 

'  Kex  t).  Rosinski,  1  Mood.  C.  C,  191 ;  Rex  «.  Stanton,  1  Car.  &  K.,  41.5. 

■'  Reg.  V.  Read,  1  Den.  C.  C,  377. 

'  Sanford  v.  Eightli  Av.  R.  R.  Co.,  23  N.  Y.,  343. 

*Id. 

'  R.  S.,  812,  §  69 ;  Parks  «.  C.  B.  &  Q.  R.  R.  Co.,  18  Ills.,  460 ;  Terre  Haute, 
A.  &  St.  L.  R.  R.  Co.  V.  Vanatta,  21  Ills.,  188 ;  I.  C.  R.  R.  Co.  ».  Sutton,  53 
Ills.,  397;  Chi.  &  A.  R.  R.  Co.  B.  Flagg,  43  Ills.,  864;  I.  C.  R.  R.  Co.  v. 
Whittemore,  48  Ilia.,  43. 

'  Id. ;  State  v.  Chovin,  7  Iowa,  204. 

'Id. 

•  People  V.  Jilson,  8  Park.  Cr.  R.,  234. 


124  TEIAL   BEFOEE    JUSTICE. 

refuses  to  surrender  his  ticket  on  demand/  or  uses  grossly 
profane  and  indecent  language,  or  disturbs  the  peace  and  safety 
of  the  other  passengers,'^  the  conductor  will  be  justified  in 
putting  him  off  the  cars  between  the  stations. 

§  175.  Accident.  —  Where  a  man  doing  a  lawful  act,  without 
any  intention  of  doing  an  injury,  unfortunately  or  by  accident 
hurts  or  injures  another,  he  is  not  guilty  of  an  assault  and 
battery  ;^  as  for  assisting  a  drunken  man  or  preventing  him 
from  going  without  help,  though  he  is  thereby  hurt;''  or  where 
a  soldier  in  discharging  his  musket  by  lawful  military  com- 
mand unavoidably  hurts  another;'  or  a  horse,  by  a  sudden 
fright,  runs  away  with  his  rider,  not  being  accustomed  so  to 
do,  and  runs  against  a  man;^  or  an  injury  is  done  by  an  una- 
voidable accident  in  a  friendly  wrestling-match  or  other  law- 
ful athletic  sport,  if  not  dangerous.'  It  seems  to  be  the  gen- 
eral rule  that  the  same  facts  which  would  make  killing  a  jus- 
tifiable homicide  by  misadventure,  will  be  a  good  defense  in 
a  criminal  action  for  an  assault  and  battery.*  But  it  is  a  bat- 
tery if  one  of  two  persons  fighting  or  engaged  in  any  unlaw- 
ful act  inadvertently  or  unintentionally  hit  a  third  person, 
for  no  principle  is  better  settled  than  that  every  one  should 
be  responsible  for  his  unlawful  act.° 

§  176.  Correction.  —  Every  parent  has  a  right  to  correct  his 
child,'°  the  guardian  his  ward,"  the  master  his  apprentice,^^  the 

'  I.  C.  R.  R.  Co.  V.  Wliittemore,  43  Ills.,  420;  People  v.  Caryl.,  3  Park.  Cr. 
R.,  326. 

"  People  V.  Caryl.,  3  Park.  Cr.  R.,  326. 

3  Roscoe  Or.  Ev.,  289 ;  Barb.  Cr.  L.,  229 ;  Rex  v.  Gill,  1  Stra.,  190. 

*  Bull.  N.  P.,  16;  1  Russ.  by  Grea.,  751-2. 

'  "Weaver®.  Ward,  Hob.,  134;  2  Roll.  Ab.,  548;  Rex  v.  Gill,  1  Stra.,  490. 

°  Gibbons  v.  Pepper,  4  Mod.,  405. 

'  Com.  Dig.  Pleader,  3  M.,  18;  Slate  v.  Elliot,  11  N.  H.,  540. 

»  1  Whart.,  §  1254. 

°  2  Arcli.  C.  P.  &  PI.,  63;  James  v.  Campbell,  5  Car.  &  P.,  372. 

■°  1  Black.  Com.,  452;  1  Chitty  Geu.  Pr.,  64;  Johnson  v.  State,  2  Humph., 
383;  3  Greenl.  Bv.,  §63;  Smith  ».  Slocum,  62  Ills.,  354. 

"  2  Arch.  C.  P.  &  PI.,  61 ;  Roscoe  Cr.  Ev.,  S90. 

"  2  Arch.  C.  P.  &  PI.,  87;  Winstone  e.  Linn,  1  B.  &  C.,469;  People  v. 
Phillips,  1  Wheeler  C.  C,  155. 
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teacher  his  scholar.*  But  in  inflicting  corporal  punishment 
they  are  respectively  to  exercise  reasonable  judgment  and 
discretion,  and  be  governed  as  to  the  mode  and  severity  of  the 
punishment  by  the  nature  of  the  offense,  the  age,  size  and 
apparent  powers  of  endurance  of  the  child,  ward,  apprentice 
or  scholar.^  The  cause  must  be  sniBcient,  the  instrument 
suitable  to  the  purpose,  and  the  punishment  administered  in 
moderation.'  And  it  will  be  for  the  jury  to  determine 
whether  the  punishment  was  excessive  and  improper.''  The 
authority  of  the  master  to  correct  his  apprenti-cej  is  personal 
and  cannot  be  delegated  to  another.^  The  master  has  no 
right  to  correct  his  hired  servant.*  There  are  authorities 
holding  that  in  former  times  the  husband  could  govern  and 
control  the  wife  to  a  limited  extent;'  but  at  the  present  time 
he  has  no  right  to  beat  his  wife  nor  to  inflict  corporal  pun- 
ishment upon  her  for  correction.'  He  may  be  convicted  of 
an  assault  and  battery  if  he  strikes  her,  the  same  as  any  other 
person.^  A  person  maj'  confine  a  friend  who  is  insane,  and 
bind  and  beat  him  if  necessary,  and  under  such  circum- 
stances it  is  no  assault  and  battery.'"  But  if  more  force  and 
violence  is  used  than  is  actually  necessary,  in  such  case  it  is 
an  assault  and  battery  of  the  most 'aggravated  character.'* 
The  authority  to  govern  is  placed  by  the  law  in  the  father  as 
the  head  of  the  family,  and  he  may  rightfully  use  so  much 

'  Morris'  Case,  1  City  Hall  Rec,  53  ;  Com.  ®.  Randall,  4  Gray,  36. 

'  1  Hilliard  onT.,  213;  Roscoe  Cr.  Ev.,  290;  Fletcher  «.  People,  42  Ills., 
395  ;  Com.  v.  Randall,  4  Gray,  36. 

'  Fletcher  v.  People,  42  Ills.,  395 ;  Cooper  v.  McJunkin,  4  Ind.,  290. 

'  2  Arch.  C.  P  &  PI.,  61 ;  Com.  v.  Randall,  4  Gray,  36. 

'  2  Arch.  C.  P.  &  PI.,  87;  People  v.  Phillips,  1  Wheeler  C.  C,  155. 

'  1  Chitty  C.  P.,  73-75;  2  Arch.  C.  P.  &  PI.,  87  ;  Matthews  v.  Terry,  10 
Conn.,  225 ,  Newman  v.  Bennett,  2  Chitty  R.,  195 ;  Com.  v.  Baird,  1  Ashm., 
267. 

'  1  Black.  Com.,  444;  1  Hawk  P.  C.,2;  2  Kent.  Com.,  181;  State  v.  Chase, 
1  Walker,  156;  Robbins  v.  State,  20  Ala.,  36. 

'  People  V.  Winters,  2  Park.  Cr.  R.,  10. 

•  2  Barring.,  552;  1  Bish.  Cr.  L.,  §  891. 

">  Roscoe  Cr.  Ev.,  290;  3  Arch.  C.  P.  &  PI.,  44;  3  Greenl.  Ev,,  §  63. 

"2  Bish.  Cr.  L.,  §38. 


126  TEIAL    BEFOEE   JUSTICE. 

force  as  is  necessary  to  maintain  order  and  propriety  in  his 
household.^ 

§  177.  Defense  of  Self,  Etc.  —  It  is  a  good  defense  that  the 
alleged  assault  and  battery  was  in  defense  of  self,^  wife,'  hus- 
band/ parent,'  child,"  servant,^  apprentice'  or  even  a  stranger.' 
But  it  has  been  held  that  a  servant  cannot  justify  a  battery  in 
the  defense  of  his  master's  son;'"  nor  a  tenant  in  defense  of  his 
landlord."  Yet  in  our  opinion  any  person  may  use  force 
enough  to  prevent  another,  even  a  stranger,  from  being  killed 
or  injured.^^  It  is  a  good  justification  of  a  wounding  or  may- 
hem that  the  prosecutor  assaulted  and  beat  the  defendant  first, 
and  that  the  defendant  committed  the  alleged  battery  merely 
in  his  own  defense."  Where  a  man  assaults  another  the  latter 
is  justified  in  instantly  repelling  it  without  waiting  until  he 
has  received  corporal  injury.  As  where  a  man  ofiers  to  strike 
another,  the  latter  may  at  once  attack  him  without  waiting  to 
be  struck  first."  But  great  care  must  be  taken  that  the  bat- 
tery be  such  only  as  is  necessary  to  repel  the  intended  vio- 
lence, for  if  it  be  excessive,  if  it  be  greater  than  is  necessary 
for  mere  defense,  the  prior  assault  will  be  no  justification." 

'  Smith  J).  Slocum,  62  Ills.,  354 

■■'  Vandei-mark  i>.  People,  47  Ills.,  123;  Ogden  v.  Claycomb,  53  Ills.,  366; 
Scribner  v.  Beach,  4  Denlo,  448. 

'  Roll.  Abr.,  546;  1  Hawk  C,  60.  §§23,  24;  Roscoe  Cr.  Ev.,  291;  Barb. 
Cr.  L.,  280. 

'  2  Arch.  C.  P.  &  PI.,  56 ;  Barb.  Cr.  L.  329 ;  Bull.  N.  P.,  48 ;  1  Ld.  Raym.,  63. 

'Id. 

•  Id.;  Hill  o.  Rogers,  3  Iowa,  67. 

'  Id.,  Roscoe  Cr.  Ev.,  291;  3  Greenl.  Ev.,  §65. 
'  Orton  B.  State,  4  Greene  Iowa,  140. 

•  2  Arch.  C.  P.  &  PI.,  45 ;  1  Hawk  C,  62,  §  3. 

"■  Hawk  P.  C.  Ch.,  60,  §  24;  Roscoe  Cr.  Ev.,  291. 

"  Seward  «.  Basiley,  1  Ld.  Raym.,  63 ;  Gillon  v.  "Wilson,  3  Monr.,  217. 

"  2  Arch.  C.  P.  «&  PI.,  56;  1  Bish.  Cr.  L.,  §  877;  3  Greenl.  Ev.,  §  65,  n.  6. 

"  Barb.  G.  L.,  339. 

"  2  Arch.  C.  P.  &  PL,  55:  Dale  v.  "Wood,  7  Moore,  33;  State  «.  Davis,  1 
Ired.,  125. 

"  2  Ai-ch.  C.  P.  &  PI.,  55;  State  v.  Quinn,  2  South  Car.,  Const.  R.,  694; 
Gates  V.  Lounsberry,  20  John.,  437;  Elliots.  Brown,  3  "Wen.,  497;  Curtis «. 
Carson,  3  N.H.,  539;  Baldwin  d.  Hayden,  6  Conn.,  453;  Shain  v.  Markham, 
4  J.  J.  Marsh,  578. 
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As  where  it  appeared  that  the  defendant,  although  he  first 
struck  in  defense,  afterward  continued  to  strike  from  revenge 
after  the  necessity  for  it  had  ceased,  he  was  held  guilty  of  an 
assault  and  battery.  The  true  rule  is,  that  if  the  circumstances 
attending  the  assault  are  such  as  to  justify  a  reasonable  con- 
clusion in  the  mind  of  the  defendant  of  impending  danger  or 
serious  bodily  injury,  and  he  commits  the  battery  from  the 
instincts  of  self-preservation,  he  is  not  guilty,  although  he  is 
not  in  any  actual  danger.'  But  one  attacked  with  a  knife,  be- 
lieving and  having  reason  to  believe  that  he  is  in  imminent 
danger  of  being  wounded,  is  justified  in  shooting  the  assail- 
ant.^ Yet  if  a  person  is  attacked  by  another  of  equal  strength 
he  has  no  right  to  use  a  deadly  weapon,  as  a  knife,  poker, 
hatchet  or  hammer,  against  a  fist  or  cane.'  ITor  has  a  party 
the  right  to  beat  the  aggressor  after  he  has  been  disabled  or 
has  submitted.* 

§  178.  When  Both  Parties  Guilty.  —  Both  of  the  parties  may 
be  guilty  of  an  assault  and  battery  in  the  same  affray,  the  one 
for  the  first  assault  and  battery — the  other  for  the  excess  of 
force  used  beyond  what  was  necessary  for  self-defense.^  For 
a  party  having  been  struck  has  no  right  to  retaliate  by  an  as- 
sault and  battery  when  it  is  in  his  power  to  keep  aloof  from 
the  party  striking.^  And  if  the  act  be  accompanied  by  declara- 
tions or  other  unquestionable  evidence  of  the  absence  of  an 
intention  to  do  any  further  violence,  then  the  party  is  notified 


'  Campbells.  People,  16111s.,  17;  Hopkins  v.  People,  18  Ills.,  364;  Ogden 
V.  Claycoinb,  53  Ills.,  366 ;  Scribner  «.  Beach,  4  Denio,  448 ;  Hill  v.  Rogers, 
2  Iowa,  67. 

'  1  Bish.  Cr.  L.,  §  865 ;  Rapp  v.  Com.,  14  Monr.,  614 

'  1  Hilliard  on  T.,  311;  Dole  v.  Erskine,  35  N.  H.,  503;  Shorter  «.  People, 
2N.  T.,  193;. 

*  Roscoe  Cr.  Ev.,  390 ;  Bast.  P.  C,  373 ;  U.  S.  v.  Wiltberger,  3  Wash.  C.  C, 
515;  State  v.  Clements,  32  Me.,  379;  State  v.  Burke,  80  Iowa,  331 ;  Ogden  v. 
Claycomb,  52  Ills.,  366. 

'Ogden  V.  Claycomb, 52  Ills.,  366;  Doleu.  Erskine,  35  N.  H.,  503;  Bart- 
lett  V.  Churchill,  34  Vt.,  318. 

•  1  Arch.  C.  P.  &  PI.,  55;  State  v.  Gibson,  10  Ired.,  314;  Reg.  d.  DriscoU,  1 
C.  &  Mars.,  214. 
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of  the  absence  of  any  intention  to  commit  a  further  battery 
and  will  not  be  justified  in  using  further  violence.* 

§  179.  When  Self-defense,  etc.,  is  not  a  Justification.  —  In  reply 
to  the  defense  that  the  assault  and  battery  was  committed  in 
the  defense  of  self,  etc.,  it  may  be  sliown  that  the  first  assault 
was  justifiable.^  So  it  may  be  shown  that  the  first  assault 
was  committed  at  a  sufficient  time  previous  for  the  blood  to 
cool,  and  was  no  part  of  the  same  transaction;'  or  that  the 
aggressor  had  ceased  to  strike,  and  that  the  battery  was  un- 
necessary for  the  defense,  and  was  committed  in  retaliation 
and  revenge  instead  of  in  defense;*  or  that  the  force  used  ex- 
ceeded the  necessity  of  the  case.^  A  party  having  been  struck 
has  no  right  to  retaliate  by  an  assault  when  it  is  in  his  power 
to  keep  aloof  from  the  party  striking.' 

§  180.  Defense  of  Possession. —  The  defendant  may  justify  an  as- 
sault and  battery  in  the  defense  of  his  real  or  personal  property.' 
As  to  restrain  the  person  assaulted  from  taking  his  goods'  or 
from  taking  or  rescuing  cattle,  etc.,  in  his  custody  upon  dis- 
tress,' or  from  taking,  by  the  owner  of  personal  property,  from 

'  State  V.  Sima,  3  Strob.,  127 ;  Ogden  v.  Claycomb,  53  Ills.,  366. 

=  Barb.  Cr.  L.,  230 ;  Bull.  N.  P.,  18 ;  2  Bisli.  Or.  L.,  §  39 ;  State  v.  Hooker, 
17  "Vt..  658;  Com.  v.  Kirby,  2  Gush.,  577;  Reg.  v.  Mabel  9  Car.  &  P.,  474 

'  Avery  v.  Ray,  1  Mass.,  12 ;  Barry  s.  lugalls,  1  Tay.,  121 ;  Lee  e.  Woolsey, 
19  John.,  319;  Willis  i>.  Forrest,  2  Duer,  310;  Collins  v.  Todd,  17  Mis.,  537; 
BurcUard  v.  Booth,  4  Wis.,  67;  Corning  «.  Corning,  1  Seld.,  97. 

*  Ogden  B.  Claycomb,  53  Ills.,  366;  State  B.Gibson,  10  Ired.,  214;  Stoffer 
v.  State,  15  Ohio  S.,  47;  State  v.  Hill,  4  Dev.  &  Bat.,  491 ;  State  v.  Ingold,  4 
Jones  N.  C,  216. 

'  Baldwin  v.  Haydon,  6  Conn.,  453;  State  v.  Lazarus,  1  Rep.  Const.  Ct.,  34; 
Wati-ous  V.  Steel,  4  Vt.,  639;  Shain  v.  Markham,  4  J.  J.  Marsh,  578;  Ogden 
v.  Claycomb,  53  Ills.,  366. 

"  2  Arch.  C.  P.  &  PI.,  55 ;  State  v.  Gibson,  10  Ired.,  214 ;  Reg.  ■».  Driscoll, 
1  C.  &  Mars.,  214. 

'  Phillips  V.  City  of  Springfield,  39  Ills.,  83 ;  Woodman  v.  Howell,  4  5  Ills., 
367;  Weaver  v.  Bush,  8  T.R.,  78;  Com.  v.  Keunard,  8  Pick.,  133;  State  v. 
Godsey,  13  Ired.,  348;  Harriugton  v.  People,  0  Barb.,  607  ;  Barnes  v.  Martin, 
15  Wis.,  240;  Jones  v.  Tresilian,  1  Mod.,  136;  Huper  v.  Morrison,  27  Wis., 
365. 

"  Barnes  v.  Martin,  15  Wis.,  240 ;  Gates  v.  Lounsbury,  20  John.,  427 ;  Greg- 
ory V.  Hill,  8  Term.,  299 ;  Collins  «.  Renison,  Sayer,  138. 

•  2  Roll.  Abr.l.,  10 ;  Barb.  Cr.  L.,  230 ;  Anon.,  11  Mod.,  64. 
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the  peaceable  though  wrongful  possession  of  another;'  or  to 
remove  the  prosecutor  out  cf  his  close  or  house;^  or  to  pre- 
vent him  from  entering  it'  But  the  distinction  is  to  be  ob- 
served tliat  possession  in  fact  will  justify  violence  if  necessary 
to  defend  it;*  but  a  mere  right  to  the  possession  will  not  j'T 
tify  an  assault  and  battery  tor  the  purpose  of  obtaining  pos- 
session, whether  the  person  assaulted  or  a  third  person  be  in 
possession.^  "When  the  justification  is  claimed  in  the  defens*" 
of  the  possession,  both  claiming  possession,  the  question  for 
the  jury  is,  which  party  had  actual  possession ?°  Where  a  per- 
son enters  the  house  or  premises  of  another,  and  is  requested 
to  depart  but  refuses  so  to  do,  the  owner  may  eject  him  with- 
out being  guilty  of  an  assault  and  battery,  provided  he  uses 
no  more  force  than  is  necessary.'  But  if  he  turns  him  out 
with  a  kick'  when  gentler  measures  will  do,  he  will  be  liable.' 
If  the  entry  was  with  force  and  violence,  it  is  lawful  to  oppose 
force  to  force,  and  in  such  case  the  intruder  may  be  ejected 
without  a  previous  request  to  leave.'"  If,  however,  a  person 
enters  another's  premises  quietly,  the  owner  cannot  justify 
turning  him  out  without  a  previous  request  to  leave."  The 
force  used  in  the  defense  of  one's  possession  must  be  appro- 
priate in  kind  and  suitable  in  degree  to  accomplish  the  pur- 


'  Barnes  v.  Martin,  15  Wis.,  240 ;  Andre  v.  John,  5  Blackf.,  357  ;  Scribner 
V.  Beach,  4  Denio,  448 ;  Hyatt  v.  Wood,  4  John.,  158. 

=  Phillips  v.  City  of  Springfield,  39  Ills.,  83  ;  Woodman  v.  Howell,  45 
Ills.,  867. 

"  Barb.  Cr.  L.,  230;  Harrington  v.  People,  6  Barb.,  607. 

^  1  Hilliai-d  on  T.,  208;  Newkerd  v.  Sabler,  9  Barb.,  653. 

'  Parsons  v.  Brown,  15  Barb.,  590 ;  Hyatt  v.  Wood,  8  John.,  339 ;  Barnes  v. 
Martin,  15  Wis.,  240. 

•Id. 

'  Phillips  V.  City  of  Springfield,  39  Ills.,  88 ;  Woodman  v.  Howell,  45 
Ills.,  367;  Com.  «.  Clark,  3  Met.,  33. 

'  Wild's  case,  3.Lewln,  314;  McCoy  v.  State,  3  Engl.,  451. 

•  State  V.  Lazarus,  1  Mills,  34;  Reg.  v.  Sullivan,  Car.  &  M.,  209. 

'»  2  Arch.  C.  P.  &  PI.,  56,  57 ;  Roscoe  Cr.  Ev.,  293 ;  McDermotl  v.  Kennedy, 
1  Hairing.,  143 ;  Mcllvoy  v.  Cockran,  3  A.  R.  Marsh,  669 ;  State  v.  Bagarus,  1 
Rep.  Con.  Ct.,  34. 

"  2  Arch.  C.  P.  &  PL,  57 ;  Watrous  e.  Steel,  4  Vt.,  629. 
9 
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pose,*  and  must  not  be  excessive.''  Yet  if  tte  trespasser  uses 
force  in  resisting  the  attempt  to  remove  him,  the  owner  may, 
after  requesting  him  to  leave,  oppose  force  to  force;  and  in 
such  case  if  he  be  assaulted  and  beaten,  he  may  justify  even  a 
mayhem  or  wounding  in  self-defense.'  But  the  trespasser 
has  a  right  to  defend  himself  from  unreasonable  and  unneces- 
sary violence.'' 

§181.  Resistance  to  Prevent  a  Levy,  when  Justified.  —  It  has 
been  held  that  if  an  officer  attempts  to  take  on  an  execution 
the  goods  of  a  person  other  than  the  defendant  in  execution, 
from  his  possession,  such  person  may  maintain  his  possession 
by  force  in  the  same  manner  as  he  might  against  any  tres- 
passer who  is  not  an  officer.'  So  it  has  been  held  that  when 
an  officer  attempts  to  levy  an  execution  on  articles  exempt  by 
law  from  levy  and  sale  on  execution,  after  being  warned  of  the 
fact,  the  owner  may  employ  as  much  force  as  is  necessary  to 
prevent  the  levy.^  After  the  officer  is  once  in  the  peaceable 
possession  of  the  property,  the  owner  is  guilty  of  an  assault 
and  battery  if  he  attempts  to  take  it  from  the  officer  by  force.' 

§182.  Defense  of  Possession  no  Justification  if  Battery  was  Ex- 
cessive or  the  Other  Party  had  a  Right  of  Entry.  —  In  answer  to 
the  justification  in  the  defense  of  the  possession,  the  other 
party  may  prove  that  the  battery  was  excessive'  or  unneces- 
sary.' As  where  one  took  hold  of  a  rake  in  the  defendant's 
hands  in  order  to  take  it  from  him,  upon  which  the  defendant 
immediately  knocked  him  down  with  his  fist,  it  was  held  that 
the  defendant  was  not  justified.'"    So  the  person  assaulted  may 

'  Com.  u.  Goodwin,  3  Cusli.,  154 ;  1  Bish.  Cr.  L.,  §  859. 

'  State  «.  Clements,  33  Me.,  27^ ;  State  t.  Lazarus,  1  Mills,  84. 

=  Barb.  Cr.  L.,  230;  State  ».  Johnson,  12  Ala.,  840. 

•  Peoples.  Gulick,  Lalor,  329. 

'  Weutworth  ».  People,  4  Scam.,  554;  Com.  v.  Kennard,  8  Pick.,  133. 

•  State  V.  Johnson,  13  Ala.,  840 ;  but  see  Cokely  u.  State,  4  Iowa,  477 ;  contra, 
State  V.  Donner,  8  Vt.,  434;  Paris  «.  State,  3  Ohio  N.  S.,  159. 

'  People  D.  Cooper,  13  Wen.,  879 ;  Cokely  u.  State,  4  Iowa,  477. 
'  2  Bish.  Cr.  L.,  §  38;  Sikes  o.  Dyke,  17  Ohio,  454;  Bartlett  i>.  Churchill, 
24  Vt.,  218 ;  French  v.  Marstin,  4  Post.  N.  H.,  440 ;  Com.  «.  Ford,  5  Gray,  475 

•  MoAuley  «.  State,  3  Greene  Iowa,  435. 
'"  Scribner  v.  Beach,  4  Denio,  448. 
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justify  the  alleged  trespass  on  the  defendant's  possession  by 
provingjthat  he  had  a  right  of  way  over  the  close,  or  the  like;' 
or  that  he  went  to  the  house  of  the  defendant  to  serve  a  sub- 
poena upon  him,  and  finding  the  outer  door  open,  entered 
peaceably,  and  only  used  so  much  force  as  was  necessary  to 
overcome  the  resistance  which  he  met  with  in  the  service  of 
the  subpoena.^  An  assault  or  battery  is  not  justified  by  a 
mere  suspicion  or  fear  of  an  encroachment  upon  the  defend- 
ant's possession  or  property.' 

§183.  Battery  Justified  by  Authority  of  Law.  —  It  is  a  suffi- 
cient justification  to  show  that  the  assault  and  battery  was 
done  under  the  authority  of  law,  with  or  without  process,  no 
greater  assault  or  battery  being  committed  than  was  necessa- 
ry;* as  if  one  lay  his  hands  gently  on  another,  and  tell  the 
officer  this  is  the  man  whom  he  seeks;*  or  lay  his  hands  upon 
a  man  if  it  be  necessary  to  serve  him  with  a  civil  process ;°  or 
if  an  officer  having  a  warrant  against  a  man  who  will  not  suf- 
fer himself  to  be  arrested,  beat  or  wound  him  in  the  attempt 
to  take  him,' — in  all  of  which  cases  the  party  is  justified.  But 
an  officer  can  only  justify  laying  his  hands  upon  a  man  in 
order  to  arrest  him  on  a  writ  or  process  unless  he  resists  or 
an  attempt  is  made  to  rescue  him.'  And  even  then  he  can 
.  justify  no  greater  force  than  was  necessary  in  order  to  secure 
his  person.'  But  where  the  party's  clothes  and  person  were 
injured  on  a  recaption  after  one  escape,  and  in  an  effort  to 
overcome  resistance  and  prevent  another  escape,  the  onus  is 
upon  him  to  prove  excessive  force.'" 

§  184.  Process  no  Justification  unless  Produced  —  Jurisdiction. — 


'  Barb.  Cr.  L.,  230. 

'  Hagar  v.  Danforth,  20  Barb.,  16. 

"  McAnley  v.  State,  3  Greene  Iowa,  435. 

*  Barb.  Cr.  L.,  230;  Roscoe  Cr.  Ev.,  292;  3  Greenl.  Ev.,  §  65. 

"  2  Arch.  C.  P.  &  PI.,  44. 

"  Harrison  v.  Hodgeson,  10  B.  &  C,  445 ;  5  Man.  &  Ky.,  392. 

'  2  Arch.  C.  P.  &  PI.,  44. 

»  Barb.  Cr.  L.,  231 ;  Roscoe  CV.  Ev.,  229 ;  1  Ld.  Kaym.,  229 ;  3  Stra.,  1049. 

'  Barb.  Cr.  L.,  231. 

'°  Henry  v.  Lowell,  16  Barb.,  268. 


132  TRIAL.   BEFORE   JUSTICE. 

An  officer  cannot  justify  an  assault  and  battery  committed 
by  him  in  the  execution  of  process  -without  producing  the 
process  iu  evidence,^  nor  unless  the  process  is  valid  on  its  face 
and  tlie  court  or  magistrate  has  jurisdiction  to  issue  it.^ 

§  185.  Enumerated  Cases  where  a  Battery  is  Justified  by  Author- 
ity of  Law.  —  A  man  may  justify  an  assault  and  battery  in  the 
suppression  of  a  riot  or  iu  preventing  the  commission  of  a 
felony  or  breach  of  the  peace.'  If,  therefore,  A  and  B  are 
fighting,  and  C  comes  and  takes  one  of  them  by  the  collar,  in 
order  to  separate  the  combatants,  he  is  not  guilty 'of  an  as- 
sault and  battery.^  So  h,  man  may  justify  laying  hands  upon 
another  to  prevent  him  from  rescuing  goods  taken  in  execu- 
tion'^  or  the  like.*  So  an  officer  or  private  person  may  justify 
an  assault  and  battery  in  making  an  arrest,  either  with'  or 
without  process,*  where  such  an  arrest  is  authorized  by  law.' 

§186.  Former  Acquittal  or  Conviction.  — It  is  a  good  defense 
that  the  defendant  was  formerly  tried  upon  the  merits  for  the 
same  offense  and  acquitted'"  or  convicted."  But  a  criminal  ac- 
tion in  the  name  of  the  people  for  an  assault  and  battery  may 
be  sustained  though  there  is  a  civil  suit  pending  in  the  name  of 
the  party  injured  for  the  same  cause.'^     So  a  criminal  action 

'  People  V.  Muldoon,  3  Park.  Cr.  R.,  13 ;  but  see  Chase  v.  People,  40 
Ills.,  353. 

'  Bowman  v.  St.  John,  43  Ills.,  387. 

s  Whart.  Cr.  L.,  §  1360  ;  Roscoe  Cr.  Ev.,  391 ;  3  Greeal.  Ev.,§  65 ;  3  Arch. 
C.  P.  &  PI.,  64;  Rex  t.  Hunt,  1  Moody,  93;  Hand  cock  v.  Baker,  3  Bos.  & 
Pul.,  360. 

•1  Hawk  P.  C.  C,  63,  §3. 

'  "Whart.  Cr.  L.,  §  1360. 

=  3  Lev.,  118. 

'  2  Bish.  Cr.  L.,  §  37. 

'  People  ».  Adler,  3  Park.  C.  R.,  354;  Phillips  v.  Tuell,  11  John.,  486; 
Holley«.  Mix,  3  Wen.,  350;  Bryan  v.  Bales,  15  Ills.,  87;  Main  v.  McCarty, 
15  Ills.,  443;  Dodds  v.  Board,  43  Ills.,  95;  Paige  v.  DuPuy,  40  Ills.,  507. 
Marsh  v.  Smith,  49  Ills,,  397;  Kindred  v.  Stitt,  51  Ills.,  401. 

•  Ante  %     . 

■'  1  Arch.  C.  P.  &  PI.,  360. 

"  Id.,  371. 

"  1  Bish.  Cr.  L.,  §366;  People  v.  Judges  of  Genesee,  13  John.,  85;  Cook 
V.  Ellis,  6  Hill,  467;  Jones  v.  Clay,  1  Bos.  &  Pul.,  191;  Jacks  v.  Bill,  3  Car. 
&  P.,  316;  Caddy  v.  Barlow,  1  Man.  &  Ky.,  375. 
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may  te  sustained  though  there  is  a  judgment  in  the  civil  ac- 
tion for  or  against  the  defendant.  But  a  judgment  in  an  ac- 
tion in  which  the  people  are  the  plaintiffs  against  the  defend- 
ant, or  in  his  favor,  is  a  complete  bar  to  another  action  for 
the  same  cause  in  the  name  of  the  people,'  unless  such  judg- 
ment was  obtained  by  fraud  or  contrivance  of  the  defendant 
for  the  purpose  of  escaping  the  punishment  he  deserves;^  as  if 
he  procures  some  friendly  person  to  make  a  compla:nt  who 
will  suppress  a  part  of  the  evidence  or  some  or  all  the  cir- 
cumstances tending  to  increase  the  fine  or  punishment,  and 
thereby  procure  himself  to  be  acquitted  or  fined  a  nominal 
sum,  when  he  has  been  guilty  of  an  aggravated  assault  and 
battery,  in  which  case  the  judgment  will  be  no  bar  to  another 
action  for  the  same  cause.'  So  the  defendant  cannot  show  a 
former  conviction  before  a  justice  of  the  peace  founded  upon 
the  information  and  confession  of  himself.''  If  a  party  pro- 
cures himself  to  be  convicted  of  an  offense  where  the  punish- 
ment is  fixed  by  statute,  and  that  the  sum  has  been  so  fixed 
and  paid  by  him,  and  therefore  the  state  has  not  suffered  by 
the  fraud,  the  conviction  will  be  a  bar  to  another  action  for 
the  same  cause.^  One  may  be  indicted  for  an  assault  com- 
mitted in  view  of  the  court,  though  previously  fined  for  the 
contempt.^ 

§  18Y.  Former  Acquittal  or  Conviction,  how  Proved.  —  The  de- 
fense of  a  former  acquittal  or  conviction  must  be  proved  by 
the  record  formally  made  up  if  the  party  was  tried  in  a  court 

'  1  Arch.  C.  P.  &  PI.,  360,  361 ;  MoWilliams  v.  Bragg,  3  Wis.,  424. 

"  State  V.  Little,  1  N.  H.,  257 ;  Com.  v.  Jackson,  3  Va.  Cas.,  501 ;  Com.  ». 
Alderman,  4  Mass.,  477;  State  v.  Colvin,  11  Humph.,  599;  Bulson  t>.  People, 
31  Ills.,  409 ;  Com.  v.  Elliot,  2  Mass.,  373. 

3  1  Bish.  Cr.  L.,  §  1010;  3  Greenl.  Ev.,  §  38;  State  v.  Greene,  16  Iowa,  239; 
but  see  State  «  Casey,  Busbee,  209. 

■*  3  Mass.,  371 ;  Com.  ®.  Alderman,  4  Mass.,  477 ;  State  v.  Spencer,  10 
Humph.,  431. 

'  Hamilton  v.  Williams,  1  Tyler,  15  ;  State  v.  Little,  1  N.  H.  257 ;  State 
V.  Atkinson,  9  Humph.,  6 :  Burdett  v.  State,  9  Texas,  43. 

•  2  Arch.  C.  P.  &  PI.,  49 ;  State  d.  Mann,  2  Dev.,  263 ;  State  v.  Yancy,  1 
Car.  L.  K.,  519. 
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of  record,'  and  the  indictment,  with  the  finding  of  the  jury- 
indorsed  thereon  by  the  proper  ofiicer,  is  not  sufficient.^  To 
show  a  conviction  or  acquittal  before  a  magistrate,  Iiis  docket 
should  be  produced,'  accompanied  with  such  evidence,  either 
oraP  or  otherwise,  as  may  be  necessary  to  show  that  the  of- 
fenses are  really  the  same;  and  for  this  purpose  the  defend- 
ant may  show  by  a  witness  what  a  witness  on  a  former  trial 
swore  to,  although  the  latter  witness  is  still  alive  and  within 
the  reach  of  subpoena.^ 

§  188.  Evidence  in  Mitigation  of  the  Fine.  —  There  are  some 
excuses  which,  though  not  sufficient  to  justify  an  assault  and 
battery,  yet  may  be  received  in  mitigation  of  the  punish- 
ment for  the  ott'ense;^  as  a  matter  of  provocation  so  immedi- 
ately preceding  the  assault  as  to  create  a  fair  presumption 
that  the  violence  was  committed  under  the  sudden  influence 
of  passion  created  by  it.'  But  when  the  provocation  has  been 
given,  and  time  has  been  afforded  for  the  passions  to  cool,  and 
time  had  for  reflection,  such  provocation  is  no  justification  or 
paliation  of  a  subsequent  assault,'  though  the  provocation 
consist  of  words  ever  so  irritating  or  provoking.'  If,  how- 
ever, the  words  of  provocation  immediately  precede  the  act 
done,  so  as  naturally  to  provoke  the  battery,  they  may  con- 
stitute a  ground  for  the  reduction  of  the  punishment.'"  So  the 
defendant  may  disprove  malice  in  mitigation  of  the  offense, 
and  if  he  undertakes  to  do  so,  it  may  be  shown  that  the  de- 

'  1  Ai'ch.  C.  P.  &  PI.,  461 ;  State  v.  Benham,  7  Conn.,  414. 

'  Rex  V.  Bowman,  6  Oar.  &  P.,  101 ;  Rex  v.  Smith,  8  B.  &  Ores,  341 ;  but 
see  Tooke's  case,  25  How.  St.  T.,  446. 

'  Kex  V.  Smith,  8  B.  &  Cres.,  341,  342 ;  Binder  v.  State,  5  Iowa,  457. 

'  Duncan  v.  Com.,  6  Dana,  395. 

'  State  V.  Smith,  11  Ired.,  33. 

'  Dean  v.  Horton,  3  McMuUan,  147. 

'  Coxe  «.  Whitney,  9  Mis.,  531 ;  Morelyti.  Dunbar,  24  Wis.,  183. 

'Ellsworth  fl.  Tliompson,  13  Wen.,  658;  Willis  u.  Forrest,  2  Duer,  31Q; 
Avery  v.  Ray,  1  Mass.,  12:  Collins  v.  Todd,  17  Mis.,  537. 

'  Lee  V.  Woolsey,  19  ,Tohn.,  319;  Donnelly  v.  Harris,  41  Ills.,  136. 

"  Corning  d.  Corning,  3  Seld.,  97 ;  Keyes  v.  Devlin,  3  E.  D.  Smith,  518 ;  Gush- 
man  V.  Ryan,  1  Story,  91 ;  Ireland  v  Elliott,  5  Clarke  Iowa,  478 ;  Burchard  o. 
Booth,  4  Wis.,  67;  Donnelly  v.  Harris,  41  Ills.,  136. 
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fendant  had  oflfered  to  fight  the  other  party  since  the  com- 
mencement of  the  action.^  So  where  the  provocation  grows 
out  of  a  question  of  veracity  between  the  parties,  the  defend- 
ant may  show  the  truth  of  the  matters  in  dispute  was  with 
him,  to  reduce  the  punishment.''  Though  former  threats  and 
insults  will  not  palliate  an  assault  and  battery,  j'et  if  the  injtiry 
is  done  in  the  attempt  to  prevent  the  execution  of  such  threats, 
the  fact  m*y  be  shown  in  mitigation  of  the  punishment.^  The 
defendant  may  show  ever}'  thing  which  occurred  at  the  time 
of  the  battery  which  is  any  part  of  the  res  gestm*  The  in- 
ducement to  the  transaction,  and  all  such  particulars  in  the 
conduct  of  either  party  leading  to  the  final  act,  forming  a  part 
of  it,  as  seem  to  sliow  what  degree  of  blame  attaches  to  them 
severally,  and  such  acts  as  will  aid  the  jury  in  determining  the 
just  measure  of  the  punishment,  ai-e  admissible  in  evidence.^ 
§  189.  Proof  of  Using  Offensive  Words,  when  Inadmissible  in  Miti- 
gation of  the  Fine. — Evidence  of  opprobrious  language  used 
by  the  person  assaulted  towards  the  niece  and  the  sister-in- 
law  of  the  defendant  was  held  inadmissible  in  palliation  of  the 
offense."  So  'evidence  of  the  declarations  of  the  person 
assaulted  respecting  the  defendant  is  not  admissible  unless 
shown  to  have  been  communicated  to  him.'  If  made  two 
months  previous,  they  are  inadmissible  unless  communicated 
to  the  defendant  immediately  before  the  assault.'  Evidence 
that  the  person  assaulted  was  a  lazy  vagabond  and  indebted 
to  the  defendant,  that  the  money  could  not  be  collected  by 
legal  process,  and  that  he  had  just  refused  to  work  out  the 
debt  at  ten  dollars  an  hour,  is  not  admissible  for  the  defend- 


'  Mills  v.  Carpenter,  10  Ired.,  398. 
=  Marker  «.  Miller,  9  Md.,  338. 

'  Walters  ».  Brown,  3  Marsh,  559 ;  Fairbanks  v.  Witter,  18  Wis.,  287. 
'  2  Greenl.  Ev.,  ?  93. 
'  Dean  e.  Horton,  2  McMullau,  147. 

•  Collins  «.  Todd,  17  Mis.,  537  ;  Avery  v.  Ray,  1  Mass.,  12 ;  Burchard  v. 
Booth,  4  Wis.,  67. 
'  Garther  v.  Blowers,  11  Md.,  536 ;  Adams  «.  People,  47  Ills.,  386. 
"  Garther  v.  Blowers,  11  Md.,  586. 
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ant  in  mitigation  or  extenuation  of  the  assault.^  So  a  provo- 
cation by  another  is  not  evidence  in  mitigation  of  the  offense, 
though  the  blow  aimed  at  him  fell  by  accident  upon  the  per- 
son assaulted.^  Evidence  of  the  dissolute  conduct  or  bad 
character  for  virtue  of  the  person  assaulted  is  not  admissible 
foi  any  purpose.'  So  the  defendant  cannot  prove  his  good 
character  and  his  usual  peaceable  deportment  as  a  citizen.'' 
Where  a  husband  is  tried  for  an  assault  and  battery  commit- 
ted on  his  ■wife,  he  may  prove  in  mitigation  of  the  fine  that 
when  he  committed  the  offense  he  was  provoked  to  do  so  by 
the  misbehavior  and  misconduct  of  his  wife.° 

§  190.  What  Evidence  Admissible  to  Increase  the  Punishment. — 
Evidence  of  previous  threats  made  by  the  defendant'  or  of 
a  preconceived  intention  to  commit  the  assault,^  or  any  other 
evidence  tending  to  show  malice,'  is  admissible  to  increase 
the  amount  of  the  fine.  Eor  the  same  purpose,  evidence  that 
the  defendant  is  wealthy  is  admissible.' 

§  191.  Words,  or  a  Provocation  at  a  Different  Time,  not  a  Justifi- 
cation. ^N"o  words  will  justify  an  assault  and  battery.'"  Nov 
is  it  any  justification  that  the  plaintiff  had  busied  herself  in 
tattling  about  the  defendant  and  his  wife."  IS'o  assault,  or  as- 
sault and  battery,  or  any  provocation  whatever,  committed  at 

'  Ward  v.  State,  28  Ala.,  53. 

^  Corning  v.  Corning,  2  Seld.,  97. 

3  Id.;  McKenzle  i>.  Allen,  3  Strob.,  546;  Givens  v.  Bradley,  3  Bibb,  192. 

'  Drake  v.  Com.,  10  B.  Monr.,  225. 

6  2  Arch.  C.  P.  &  PI.,  63:  Robbins  v.  State,  20  Ala.,  36. 

•  Sledge  V.  Pope,  Hayw.,  403;  Ogletree  ».  State,  28  Ala.,  693;  Morrow  v. 
Moses,  8  N.  H.,  95 ;  see  Adams  «.  People,  47  Ills.,  376 ;  Williams  v.  People, 
54  Ills.,  423. 

'  Yoes  V.  State,  4  Engl.,  42. 

■'  Aulger  v.  Smith,  34  Ills.,  534. 

'  McNamara  m.  King,  2  Gilm.,  432;  Watery  t.  Peber,  18  Wis.,  500;  Barns 
D.  Martin,  15  Wis.,  240. 

"  State  «.  Wood,  1  Bay,  351 ;  Stephens  v.  Myers,  4  Car.  &  P.,  349 ;  Keyes  v. 
Develin,  3  E.  D.  Smith,  518;  Cushman  «.  Ryan,  1  Story,  91;  Winfield  «. 
State,  3  Greene,  339;  Donnelly  v.  Harris,  41  Ills.,  126;  Ogden  v  Claycomb, 
52  Ills.,  366;  Burchard  v.  Booth,  4  Wis.,  67. 

"  Suggs  V.  Anderson,  12  Ga.,  461. 


ASSAULT   AND    BATTEEY.  137 

a  different  time,  or  any  antecedent  facts  which  are  not  parts 
of  the  same  transaction,  will  justify  or  excuse  an  assault  and 
battery  if  the  defendant's  passion  has  had  time  to  cool  before 
the  commission  of  the  offense.' 

§  192.  Jurisdiction  Indictment — Compromise  — Evidence  —  Mitti- 
mus. — ■  Justices  of  the  peace  formerly  had  exclusive  jurisdic- 
tion given  them  of  an  assault  and  battery  in  which  the  people 
were  plaintiffs,^  and  their  jurisdiction  was  not  affected  hj  the 
fact  that  the  complaint  charged  an  assault  and  battery  with  a 
deadly  weapon,^  but  under  the  present  statute  their  jurisdic- 
tion is  not  exclusive;  therefore  a  party  may  now  be  indicted 
for  an  assault,  assault  and  battery,  and  for  affrays,  though  under 
the  former  statute  it  was  held  that  he  could  not  be  indicted  for 
such  offense  in  this  state.''  The  complainant  in  actions  brought 
in  the  name  of  the  people  has  no  right  to  compromise  the  suit.* 
On  the  trial,  when  it  is  doubtful  who  committed  the  assault 
and  battery,  evidence  of  the  ill-will  of  the  defendant  to  the 
person  assaulted  maj^  be  received  as  tending  to  show  that  he 
was  the  guilty  person.^  A  person  in  jail  cannot  be  convicted 
of  an  assault  and  battery  for  resisting  an  attempt  to  compel 
him  to  obey  the  orders  of  the  jailor,  without  proof  by  mitti- 
mus that  the  jailor  had  authority  to  restrain  him  of  his  liberty.^ 

§193.  Reception  of  tlie  Verdict  —  Procedure  where  Offense  is 
Committed  in  View  of  Justice.  — Upon  conviction  for  an  assault 
and  battery,  the  verdict  may  be  received  in  the  absence  of  the 
defendant.  Under  the  former  statute  and  constitution  it 
was  held,  where  the  offense  was  committed  in  view  of  the  jus- 
tice, he  might  order  the  defendant  into  custody  and  proceed 
to  trial,  without  an  affidavit  or  issuing  a  warrant.^ 

'  Burchard  v.  Booth,  4  Wis.,  67 ;  Collins  «.  Todd,  17  Mis.,  537 ;  Avery  v. 
Ray,  1  Mass.,  13:  Lee  d.  Woolsey,  19  John.,  319. 
'  Carpenter  v.  People,  4  Scam.,  197. 
'  Severn  s.  People,  87  Ills.,  414. 
'  Carpenter  v.  People,  4  Scam.,  197. 
'  Peoples.  Bishop,  5  Wen.,  111. 

"  Jewett  V.  Banning,  31  N.  Y.,  37 ;  State  v.  Griffis,  3  Ired.,  504. 
'  People  V.  Muldoon,  3  Park.  Cr.  R.,  18. 
'  Lancaster  v.  Lane,  19  Ills.,  243. 
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Statkmekt  of  the  Ofpeksb  of  ak  Assault. 

(Commence  as  in  form  on  page  112)  that  C.  D.  did  on,  etc.,  at,  etc.,  with 
force  and  arms,'  unlawfully' attempt  to  strike,  beat,  wound  and  commit  a  vio- 
lent injury  on  the  person  of  the  said  A.  B.  with  his  fists,  then  and  there 
having  the  present  ability  to  commit  the  said  violent  injury"  (conclude  as  in 
form  on  page  112). 

STATEMENT   OF  THE   OFFENSE  OF  ASSAITLT  AND  BATTERT. 

(Commence  as  inform  on  page  112),  that  C.  D.  on,  etc.,  at,  etc.,  did  unlaw- 
fully" beat,  bruise,  wound  and  assault  him  the  said  A.  B.  with  a  club,  and 
did  then  and  there  violently'  and  maliciously  strike  the  right  eye  of  him 
the  said  A.  B.  and  put  out  the  same"  {conclude  as  inform  on  page  112). 

§  194.  Pnnishment.  —  "  "Whoever  shall  be  guilty  of  an  as- 
sault or  an  assault  and  battery,  shall  be  fined  not  less  than 
three  nor  more  than  one  hundred  dollars.'" 

'  These  words  are  proper,  but  not  necessary.  1  Chitty  Cr.  L.,  240 ;  Id.,  172, 
n.  3;2  Aich.  C.  P.  &  PI.,  53. 

'  The  word  "  unlawfully"  is  necessaiy  in  an  indictment,  because  used  in 
the  statute  describing  the  offense.  1  Chitty  Cr.  L.,  381 ;  Curtis  v.  People, 
Breese,  199,  2d  Ed.,  256 ;  but,  see  Perry  v.  People,  14  Ills.,  496. 

'  In  Iowa  an  affidavit  which  charged  that  the  defendant  "committed  an 
assault  upon  him  the  deponent  in  the  county  of  Dubuque,"  etc.,  was  held 
sufficient.     State  v  Douglass,  1  Iowa,  550. 

*  The  indictment  or  complaint  need  not  state  that  the  assault  was  made 
willfully.    State  v.  Bray,  1  Mo.,  180. 

'  Charging  the  act  to  have  been  "done  riotously  and  in  a  violent  and  tu- 
multuous manner"  does  not  make  the  charge  one  for  an  unlawful  assembly 
or  riot;  nor  does  it  unite  two  distinct  offenses.  State  v.  McClintock,  8 
Iowa,  303. 

°  An  indictment  wliich  charges  that  the  defendant  did  on,  etc.,  at,  etc., 
"  in  and  upon  one  D.,  with  force  and  arms  make  an  assault,  and  him  the  said 
D.  did  then  and  there  beat,  wound  and  ill  treat,  and  do  other  wrongs  and  in- 
juries,"  etc.,  does  not  charge  two  offenses.    State  v.  Twogood,  7  Iowa,  252. 

'  K.  S.,  355,  §  32. 
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SECTION"  III. 

MlSOELLANEOUS    OfFENSES   WHICH  MAY   BE  TeIED  BeFOKE    A 

Justice  of  the  Peace. 

§  195.  Provisions  of  the  Statute  Relating  to  Aflfravs. 

196.  Evidence  in  a  Case  of  an  Affray. 

197.  Conviction  for  an  Assault  and  Battery. 

198.  Provisions  of  the  Statute  Relating  to  an  Unlawful  Assembly 

199.  Continued. 

200.  Refusing  to  Join  Posse. 

301.  Keeping  Open  Tippling  House  on  Sunday. 

202.  Definition  of  Sunday. 

203.  Disturbing  the  Peace  of  Society  on  Sunday. 

204.  Disturbing  the  Peace  of  the  Family  on  Sunday 

205.  Disturbing  the  Peace. 

206.  Lewdness,  etc. 

207.  Continued — Public  Indecency. 

208.  Continued — Indecent  Exposure. 

209.  Disorderly  House — 111  Fame. 

210.  Continued — Jurisdiction  of  Justice. 

211.  Evidence — Character  of  the  House. 

212.  Continued — Reputation. 

213.  What  Evidence  Inadmissible. 

214.  Variance. 

215.  What  not  a  Defense. 

216.  Who  Liable. 

217.  Evidence  that  Defendant  Kept  the  House. 

218.  Evidence  that  the  House  was  Disorderly. 

219.  Lessor  of  House  of  111  Fame,  when  Liable. 
320.  Disturbing  Religious  Meetings. 

231.  Disturbing  Camp  and  Field  Meetings. 

232.  Disturbing  Schools,  etc. 

323.  Disturbing  a  Funeral. 

324.  Evidence  Required  to  Convict — The  Meeting. 

325.  Continued — What  a  Disturbance. 

326.  Provisions  of  the  Statute  Relating  to  Gaming. 

227.  What  a  Valuable  Thing  within  the  Meaning  of  the  Statute. 

328.  Who  Liable. 

339.  Variance. 

230.  Recovery  of  Losses  by  Gaming. 
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231.  Premises  Liable  for  Losses. 

232.  Enumerated  Cases  held  to  be  within  the  Statute  Relating  to  Betting 

233.  Barratry. 

234.  Continued — Bill  of  Particulars. 

235.  Who  Guilty  of  Barratry. 

236.  Number  of  "Suits  or  Quarrels"  Necessary. 

237.  Jurisdiction — Attorney. 

238.  Maintenance. 

239.  Evidence  of  Officiously  Intermeddling. 

240.  Evidence  of  Want  of  Interest. 

241.  Evidence  of  Intermeddling  to  Promote  Litigation. 

242.  Champerty. 

243.  Compounding  Crime. 

244.  Jurisdiction. 

245.  Rule  at  Common  Law  and  under  the  Statute  as  to  Compounding 

Crimes. 

246.  What  a  Compounding  of  a  Crime. 

247.  Evidence. 

248.  Assuming  a  Corporate  Name. 

349.  Refusing  to  Allow  Prisoner  to  See  Counsel. 

250.  Selling  Poisonous  Drugs  without  being  Labeled. 

251.  Selling,  etc.,  Poisonous  Drugs  without  Keeping  a  Record. 
253.  Drunkenness. 

253.  Continued— Of  Officer. 

254.  Officer  not  Trying  to  Prevent  a  Duel. 

255.  Officer  Neglecting  to  Suppress  an  Unlawful  Assembly  of  Twelve  or 

more  Persons.  ' 
236.  Illegal  Fees. 

257.  Continued — Private  Remedy. 

258.  Intimidation  of  Workmen,  etc. 

259.  Advertising  Lotteries. 

260.  Evidence. 

261.  Vagabonds. 

262.  Continued — Conviction  before  a  Justice. 

363.  Dram  Shop  Defined. 

364.  Penalty  for  Selling  Liquor  without  License. 
265.  How  License  may  be  Granted. 

366.  Form  of  License— Rights  Under— May  be  Revoked 

367.  Bond— Hi)w  Taken— Suit  on. 

268.  Selling  or  Giving  to  a  Minor  or  Drunkard. 

369.  Nuisances — Penalty — Bond — Evidence. 

370.  Liability  for  Support,  etc. 

271.  Suit  for  Damages  by  Husband,  Wife,  Child,  etc. 
273.  What  Liable  to  Execution— Proceedings  to  Enforce. 

273.  When  Suit  may  be  before  Justice. 

274.  Indictment  or  Fine. 

275.  Shifts. 
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§276.  Evidence. 

277.  City  or  Village  Ordinance  no  Defense. 

278.  Evidence  of  a  Sale. 

279.  Sale  by  Agent,  Servant,  etc. — Married  Woman. 

280.  "What  a  Sale. 

281.  The  License. 

282.  Constitutionality  of  Act,  and  of  Ordinances. 

283.  Refusal  to  Grant  License  not  a  Defense. 

284.  Pleading. 

1.  Affkats. 

§  195.  Provisions  of  the  Statute  Relating  to  Altrays.  —  "If  two 

or  more  persons  shall  by  agreement  figlit  in  a  public  place,  to 
the  terror  of  the  citizens  of  the  state,  the  persons  so  offending 
shall  be  deemed  gnilty  of  an  affray,  and  severally  fined  not 
exceeding  one  hundred  dollars.'" 

STATEMENT  OF  THE  OFFENSE  OF  AN  AFFRAY. 

{Commence  as  in  form  on  page  112)  that  C.  D.  and  E.  F.,^  on,  etc.,  at,'  etc., 
in  a  public  place,*  to  wit.,  in  a  public  street  and  highway  there  situate,*  did 
by  agreement' unlawfully  fight  together,'  to  the  terror  of  the  citizens  of  this 
state"  (conclude  as  inform  on  page  112). 

■R.  S.,  390,  §250. 

'  It  is  necessary  to  allege  that  not  less  than  two  persons  committed  the  of- 
fense. R.  S..  390,  §  250;  Simpson  v.  Stale,  5  Yerg.,  356 ;  State  v.  Priddy,  4 
Humph.,  429. 

'  The  words  "with  force  and  arms,"  R.  S.,  408,  §411,  "being  unlawfully  as^ 
sembled,"  and  "arrayed  in  a  warlike  manner,"  are  unnecessary,  and  should 
be  omitted.    2  Bish.  Cr.  P.,  §§23,  23;  States.  Priddy,  4  Humph.,  429. 

*  An  averment  that  the  place  of  fighting  was  a  public  place,  is  necessary. 
State  ».  Priddy,  4  Humph.,  439 ;  State  «.  Heiflein,  8  Humph.,  84;  but  the 
statement  that  it  was  in  a  certain  street  and  highway  is  suflicient ;  3  Bish. 
Cr.  P.,  §  20. 

'  The  words  "  to  wit.,  in  a  public  street  and  highway  there  situate"  may 
be  omitted.  State  «.  Benthall,  5  Humph.,  519. 

"  The  words  "  by  agreement,"  being  in  the  statute,  are  necessary.  R.  S., 
390,  §  250. 

'  In  Indiana  it  was  held  to  be  necessary  to  insert  in  an  indictment  the 
the  word  "together"  after  the  word  "fight."  State  v.  Vanloan,  8  Ind.,  183 ;  but 
this  word  Is  omitted  in  our  statute,  and  probably  an  averment  in  the  Ian 
guage  of  the  statute  would  be  sufficient;  ante  p.  36,  n.  5. 

'  The  words  "did  make  an  afiray"  do  not  sufficiently  charge  the  ofTense. 
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§196.  Evidence. — The  prosecution  must  prove,  in  order  to 
convict  the  defendants  of  an  affray:  1.  An  agreement  to  figMj^ 
2.  That  there  was  an  affray  or  fighting;  3.  That  it  was  in  a 
puilie  place;  4.  That  it  was  to  the  terror  of  the  citizens  of  this 
state;  6.  That  two  or  more  persons  were  engaged?  Those  who 
only  defend  themselves  against  an  illegal  assault,^  or  do  not 
make  any  resistance  to  an  attack  made  upon  them,*  or  do  not 
consent  or  agree  to  fight,  are  not  guilty  of  an  aifray.  In 
proof  of  the  fighting,  there  must  be  a  stroke  given  or  a  weap- 
on drawn^  and  acts  done  equivalent  to  an  assault.^  Mere 
words  do  not  constitute  an  affray.'  "Where  a  field  is  sur- 
rounded by  a  forest,  situated  one  mile  from  any  highway,  it 
does  not  lose  its  private  character  by  the  casual  presence  of 
three  persons  so  as  to  make  those  who  fought  there  by  agree- 
ment guilty  of  an  affray.^  So  where  it  appeared  by  the  evi- 
dence that  two  of  the  prisoners  fought  in  the  midst  of  a  great 
crowd  of  persons,  it  was  held  that  the  place  was  a  private  one, 
and  therefore  that  there  was  no  affray.'  But  an  inclosed  lot 
ninety  feet  from  the  street,  from  which  it  is  visible,  is  a 
public  place  in  which  an  affray  maybe  committed.^"  It  is  not 
necessary  to  show  that  any  other  terror  was  actually  produced 
than  the  law  will  infer  from  the  fighting."     In  another  state 

Simpson  v.  State,  5  Yerg.,  356 ;  State  v.  Priddy,  4  Humph.,  429 ;  State  v. 
Vanloan,  8  Ind.,  182 ;  State  «.  Woody,  3  Jones  N.  C,  335 ;  State  v.  Simmons, 
5  Strob.,  58 ;  contra,  State  ».  Washington,  19  Texas,  128 ;  State  ».  Benthall, 
5  Humph.,  519. 

'  E.  S.,  390,  §  250. 

=  Id. ;  2  Ai-ch.  C.  P.  &  PL,  945 ;  Simpson  v.  State,  5  Yerg.,  356. 

"Lewis  Or.  L.,  63. 

'  O'Neill  «.  State,  16  Ala.,  65 ;  contra.  State  ».  Perry,  5  Jones  N.  C,  9. 

'  3  Inst.,  158;  4  Black.  Com.,  145;  3  Arch.  C.  P.  &  PI.,  947;  Simpson  o. 
State,  5  Yerg.,  365 ;  Hawkins  ».  State,  13  Ga.,  322 ;  contra,  1  Russ.  on  C, 
293;  State  v.  Summer,  5  Strob,  53. 

'  3  Bish.  Cr.  L.,  §3;  Hawkins  v.  State,  13  Ga.,  332;  O'Neill  v.  State,  16 
Ala.,  65. 

'  3  Bish.  Cr.  L.,  §3;  O'Neills.  State,  16  Ala.,  65. 

8  Taylor  D.  State,  23  Ala.,  15. 

"  Hunt's  Case,  1  Cox  C.  C,  177. 

'°  Carwile  «.  State,  35  Ala.,  392. 

"  2  Bish.  Cr.  L.,  §4;  State  ®.  Summer,  5  Strob,  53. 
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it  has  been  held  that  one  defendant  may  be  convicted  and  the 
others  acquitted,'  but  in  this  state  two  or  more  persons  must 
be  guilty  or  under  our  statute  there  is  no  affray.^  A  person 
who  aids  and  abets  an  affray  is  guilty  as  a  principal.' 

§  197.  Conviction  for  an  Assault  and  Battery.  —  One  or  more 
of  the  defendants  may  be  acquitted  on  the  charge  of  an  affray, 
and  be  convicted  of  an  assault  and  battery,  provided  the  com- 
plaint or  affidavit  contains  allegations  sufficient  to  charge  such 
offense;*  but  if  the  affidavit  does  not  contain-allegations  suffi- 
cient to  charge  the  offense  of  an  assault  and  battery,  there  can 
be  no  conviction  for  that  offense.^ 

2.  Unlawful  Assembly. 

§  198.  Provisions  of  the  Statute  Relating  to  an  Unlavrfnl  Assem- 
bly. —  "If  two  or  more  persons  assemble  together  to  do  an 
unlawful  act,  and  separate  without  doing  or  advancing  to- 
ward it,  such  persons  shall  be  deemed  guilty  of  an  unlawful 
assembly,  and  be  severally  fined,  not  exceeding  one  hundred 
dollars.'"' 

STATEMENT  OF  THE   OFFENSE  OF  AN  TJNLAWPUIj  ASSEMBLY. 

(Commence  as  in  formon  page  113)  that  C.  D.  and  E.  F.,  on,  etc.,  at,  etc., 
did  unlawfully  and  willfully  assemble  together  to  do  an  unlawful  act,  to 
wit.,  to  pull  down  and  remove  a  certain  dwelling-house  in  the  possession  of 
the  said  A.  B.,  and  having  so  assembled,  did  separate  without  doing  or  ad- 
vancing towards  doing  the  said  unlawful  act  {conclude  as  inform  on  page  112). 

§  199.  Continued.  —  "If  two  or  more  persons  assemble  for 
the  purpose  of  disturbing  the  public  peace,  or  committing 
any  unlawful  act,  and  do  not  disperse  on  being  desired  or  com- 
manded so  to  do  by  a  judge,  justice  of  the  peace,  sheriff,  coro- 

'  Lewis  Cr.  L.,  74;  Carlin  v.  State,  4  Yerg.,143;  Cash  «.  State,  STenn.  R., 
198;  2  Overt,  198. 
'  R.  S.,  390,  §  250 ;  Hawkins  v.  State,  13  Ga.,  322. 
»  Hawkins  i).  State,  13  Ga.,  332;  Carlin  v.  State,  4  Yerg.,  143. 
*  State  V.  Allen,  4  Hawks,  356 ;  Cash  v.  State,  2  Tenn.,  198. 
'  2  Bish.  Cr.  P.,  §  25 ;  Com.  v.  Perdue,  2  Va.,  Cas.,  227. 
°R.  8.,  390,  §251. 
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ner,  constable,  or  other  public  officer,  the  person^  bo  offending 
shall  be  severally  fined,  not  exceeding  two  hundred  dollars."' 

6TATEMBNT  OF    THE     OFFENSE     OF    AN  TJNLAWFUIi    ASSEMBLY — BEFUSING 

TO  DISPERSE. 

(Gommence  as  in  form  on  page  113,)  that  C.  D.  and  E.  F.  {add,  if  true, 
"and  divers  other  persons  to  the  said  A.  B.  unknown"),  on,  etc.,  at,  etc.,  in  the 
county  aforesaid,  did  unlawfully  and  riotously  assemble  and  gather  to- 
gether for  the  {lurpose  of  doing  an  unlawful  act,  to  wit.,  for  the  purpose  of 
assaulting  and  beating  the  said  A.  B.,  and  the  said  C.  D.  and  E.  F.  {and  di- 
vers other  persons)  and  each  of  them,  being  then  and  there  ao  assembled  and 
gathered  together,  then  and  there  did  not  disperse  on  being  then  aud  there, 
while  being  so  assembled  and  gathered  together  as  aforesaid,  desii-ed  and 
commanded  so  to  do  by  one  J.  S.,  theju  and  there  a  constable  of  the  said 
county,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided 
{conclude  as  inform  on  page  112). 

3.  Refusing  to  Joiisr  Posse. 

§  200.  Provisions  of  the  Statute  Relating  —  Refusing  to  Join 
Posse.  —  "Every  male  person  above  eighteen  years  of  age, 
who  shall  neglect  or  refuse  to  join  the  posse  comitatus  or 
power  of  the  county,  by  neglecting  or  refusing  to  aid  and  as- 
sist in  taking  or  arresting  or  securing  any  person  against 
whom  there  may  have  issued  any  civil  or  criminal  process,  or 
by  neglecting  or  refusing  to  aid  and  assist  in  retaking  or  se- 
curing any  person  who,  after  ha\'ing  been  arrested  or  confined, 
may  have  escaped  from  such  arrest  or  imprisonment,  or 
by  neglecting  or  refusing  to  aid  and  assist  in  preventing  any 
breach  of  the  peace,  or  the  commission  of  any  criminal  of- 
fense, being  thereto  lawfully  required  by  any  sheriff,  deputy 
sheriff,  coroner,  constable,  judge  or  justice  of  the  peace,  or 
other  officer  concerned  in  the  administration  of  justice,  shall 
be  fined  not  less  than  ten  dollars  nor  more  than  fifty  dollars.'" 

'  R.  S.,  390,  §  352. 
'Id.,  389,  §345. 
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STATEMENT  OP  THE   0FFBN8B    OF    KEFUSINa  TO   JOIN  POSSE. 

{Cnmmence  as  in  form,  on  page  113)  that  C.  D.,  "being  a  male  person 
above  eighteen  yeai'S  of  age,  on,  etc.,  at,  etc.,  ^id  neglect  or  refuse  to  join 
the  pnsse  comitatus  arcl  power  of  the  county  by  then  and  there  neglecting 
and  refusing  to  aid  and  assist  in  taljiug,  arresting,  and  securing  E.  F., 
against  whom  there  was  then  issued  a  criminal  process,  the  said  C.  D.,  be- 
ing then  and  thereto  lawfully  required'  by  G.  H.,  then  and  thei'e  a  consta- 
ble of  the  said  county,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  (conclude  as  m  form  on  page  112). 

4.  Keeping  Open  Tippling  House  on  Sunday. 

§  201.  Proviaions  of  the  Statute.  —  "  Whoever  keeps  open 
any  tippling  house,  or  place  where  liquor  is  sold  or  given 
away,  upon  the  first  day  of  the  week,  commonly  called  Sun- 
day, shall  be  fined  not  exceeding  two  hundred  dollars."^ 

§  202.  Definition.  —  "  Sunday  shall  include  the  time  from 
midnight  to  midnight."^ 

STATEMENT   OF  THE   OFFENSE  OF  KEEPING-  OPEN  TIPPLING    HOUSE   ON 

SUNDAY. 

(Commence  as  inform  on  page  112)  that  0.  D.  upon  the  first  day  of  the 

week,  commonly  called  Sunday,  to  wit.,  on  the day  of .  A.  D.  18 — , 

at  the  town  of in  said  county,  did  unlawfully  lieep  open  a  tippling 

house,  a  place  where  liquor  was  then  and  there  sold  (or  given  away),  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided  (conclude 
asin  form  on  page  112). 

5.  Disturbing  the  Peace  of  Society  on  Sunday. 

§  203.  Provisions  of  the  Statute.  —  "  Whoever  disturbs  the 
peace  and  good  order  of  society  by  labor  (works  of  necessity* 

'  It  has  been  held  that  an  indictment  at  common  law  for  refusing  to  as- 
sist an  officer  in  securing  a  person  whom  he  had  arrested,  was  not  sufficient 
when  it  merely  alleged  the  arrest  to  have  been  made  by  "  lawful  authority." 
The  authority  to  arrest  should  have  been  set  forth.  State  v.  Shaw,  3  Ired., 
20,  23. 

''R.  S.,  391,  §359. 

'  Id.,  §  260. 

*  A  work  of  necessity  does  not  mean  a  physical  necessity.     Com.  ■».  Knox, 
6  Mass.,  76.    It  is  a  work  of  necessity  to  boil  sap  on  Sunday  to  prevent  it 
from  running  to  waste.    Wliitcomb  v.  Gilman,  35  Vt.,  297;  Morris  v.  State, 
81  Ind.,  189 ;  see  also  Crocket  v.  State,  33  Ind.,  416. 
10 
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and  charity  excepted),  or  bj  any  amusement  or  diversion  on 
Sunday,  shall  be  fined  not  exceeding  twenty-five  dollars. 
This  section  shall  not  be  construed  to  prevent  watermen  and 
railroad  companies  from  landing  their  passengers,  or  water- 
men from  loading  and  unloading  their  cargoes,  or  ferrymen 
from  carrying  over  the  water  travelers  and  persons  moAdng 
their  families  on  the  first  day  of  the  week,  nor  to  prevent  the 
due  exercise  of  the  rights  of  conscience  by  whomever  thinks 
proper  to  keej)  any  other  day  as  a  sabbath."' 

STATEMENT  OF  THE  OFFENSE   OF   SABBATH   BREAKING. 

{Commence  as  inform  on  page  112)  that  C.  D.  upon  the  first  day  of  the 

week,  commonly  called  Sunday,  to  wit.,  on  the day  of ,  A.  D.  18 — . 

at  the  town  of in  said  county,  did  knowingly  and  willfully  disturb  the 

peace  and  good  order  of  society  by  labor,  to  wit.  {insert  what  he  did),  the  said 
labor  then  and  there  not  being  a  work  of  necessity  or  charity,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  {conclude  as  inform 
on  page  113). 

6.    DiSTtfEBING   THE    PeACE    OF    THE    FaMILY   ON    SuNDAT. 

§  204.  Provisions  of  the  Statute.  —  "Whoever  shall  be  guilty 
of  any  noise,  rout  or  amusement  on  the  first  day  of  the  week, 
called  Sunday,  whereby  the  peace  of  any  private  family  may 
be  disturbed,  shall  be  fined  not  exceeding  twenty -five  dol- 
lars.'" 

STATEMENT  OF  THE  OFFENSE  OF  DISTURBING  FAMILY  ON  SUNDAY. 

(Commence  as  in  form  on  page  113)  that  C.  D.,  on  the  first  day  of  the  week, 

commonly  called  Sunday,  tu  wit.,  on  the day  of ,  A.  D.  18 — ,  at  the 

town  of in  said  county,  was  guilty  of  making  a  great  noise  by  blowing 

a  hoi'n,  and  screaming  and  talking  with  a  loud  voice,  whereby  the  peace 
of  A.  B.  and  his  family  was  then  and  there  disturbed,  contrary  to  the  form 
of  the  statute  in  sucli  case  made  and  provided  '•{conclude  as  in  form  on 
page  113). 

'  R.  S.,  391,  §  261, 
"Id.,  392,  §362. 
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7.    DiSTUEBING    THE    PbACE. 

§  205.  Provisions  of  the  Statute.  —  "Whoever,  at  a  late  and 
unusual  hour  of  the  night-time,  willfullj'  and  maliciously  dis- 
turbs the  peace  and  quiet  of  any  neighborhood  or  family,'  by 
loud  or  unusual  noises,  or  by  tumultuous  or  offensive  car- 
riage, threatening,  traducing,  quarreling,  challenging  to  fight  or 
fighting,  or  whoever  shall  carry  concealed  weapons,  or  in  a 
threatening  manner  display  any  pistol,  knife,  slung-shot, 
brass,  steel,  or  iron  knuckles  or  other  deadly  weapon,  day  or 
night,  shall  be  fined  not  exceeding  one  hundred  dollars."^ 

STATEMENT  OF  THE  OPFBNSB  OP  DISTUHEING  THE  PEACE. 

{Commence  as  inform  on  page  113)  that  C.  D.,  on,  etc.,  at  a  late  and  unusual 
)iour  of  the  night-time,  at,  etc.,  in  said  county,  did  willfully  and  maliciously 
disturb  the  peace  and  quiet  of  the  neighborhood  and  family  of  the  said  A. 
B.  by  loud  and  unusual  noises,  made  by  blowing  horns,  firing  guns,'  scream- 
ing and  talking  in  a  loud  and  unusual  manner,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  {conclude  as  in  form  on  page  112). 

8.  Lewdness,  Exposure  of  the  Person  and  Othee  Acts 
OF  Indecbnct. 

§  206.  Provisions  of  tlie  Statute.  —  "  "Whoever  shall  be  guilty 
of  open  lewdness,  disorderly  conduct,  or  other  notorious 
act  of  public  indecency  tending  to  debauch  the  public  morals, 
shall  be  fined  not  exceeding  two  hundred  dollars."* 

STATEMENT  OP  THE   OFFENSE   OP  AN  INDECENT  EXPOSTIRE  OP   THE 
PERSON. 

{OomTnenee  as  inform  onpage  113)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  in  a  public'  street,  was  guilty  of  a  notorious  act  of  indecency  tend- 

'  A  woman  occupying  a  dwelling-house  alone  is  as  much  entitled  to  the 
protection  of  the  statute  as  if  suiTounded  by  children  or  friends.  Noe  ». 
People,  39  Ills.,  96. 

"  R.  S.,  360,  §  56. 

'  It  has  been  held  that  the  way  and  manner  in  which  the  loud  and  un- 
usual noises  were  made  should  be  stated.  Whitesides  ii.  People,  Breese,  4, 
3d  Ed.,  21. 

*  R.  S.,  360,  §55;  Mayer  v.  Schleichter,  39  Wis.,  646. 

°  It  is  sufficient  to  allege  that  the  exposure  was  "  to  the  public  view  in  a 
public  place."    State  o.  Roper,  1  Dev.  &  Bat.,  308. 
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ing  to  deliaucli  the  public  morals,'  by  theu  and  there,  with  intent'  to  cor- 
rupt and  debauch  the  morals  of  the  people,  exhibiting  and  exposing  his 
private  parts  for  a  long  time,  to  wit.,  for  the  space  of  one  hour  in  the  pres- 
ence and  sight'  of  divers  persons,  male  and  female,  then  and  there  passing 
and  repassing*  (conclude''  as  inform  on  page  113). 

§  207.  Lewdness  —  Public  Indecency.  —  A  person  may  be 
guilty  of  open  lewdness  by  frequenting  houses  of  ill-fame," 
by  putting  his  arms  openly  around  a  woman,  etc.,  by 
lying  in  bed  with  a  woman  not  his  wife  in  the  presence  of 
others;'  or,  if  a  female,  by  making  indecent  advances  to 
a  man.  But  a  secret  familiaritj'  in  a  room,  the  doors  and 
blinds  being  shut,  only  seen  through  a  broken  pane  of 
glass,  is  not  an  open  lewdness  within  the  meaning  of  the 
statute.'  The  indecent  and  public  exposure  of  one's  per- 
son or  the  person  of  another,'  the  publication  of  obscene  books 
and  prints,  the  utterance  of  obscene  words,  the  singing  of  ob- 
scene songs,' "  the  exhibition  of  a  monster,"  and  the  public  sel- 

'  In  another  state  it  has  been  held  not  sufficient  to  charge  the  offense  in 
the  general  words  of  the  statute.  Wliart.  Or.  L.,  §  3394;  Cameron  v.  State, 
8  Miss.,  494. 

'  It  is  proper,  if  not  necessary,  that  the  intent  should  be  specially  stated. 
Miller  v.  People,  5  Barb.,  303 ;  Com.  ■».  Haynes,  3  Gray,  73 ;  but  see  ante  §46, 
n.  k. 

^  It  is  not  necessary  to  allege  that  the  prisoner  was  seen,  by  citizens.  If 
they  could  have  seen  him  it  is  sufficient.  State  v.  Roper,  1  Dev.  &  Bat., 
308;  State  ®.  Millard,  18  Vt.,574. 

*  In  charging  the  offense  of  lewdness  by  frequenting  houses  of  ill-fame, 
it  must  be  alleged  that  the  defendant,  knowing  the  house  to  be  a  house  of 
ilUfame,  did  openly  and  notoriously  haunt  and  frequent  the  same.  State  v. 
Moore,  1  Swan  Tenn.,  136 ;  Brooks  v.  State,  3  Yerg.,  483 ;  contra,  State  v. 
Eagle,  3  Humph.,  414. 

'  It  is  not  necessary  to  conclude  "  to  the  common  nuisance."  Com.  v. 
Haynes,  3  Gray,  73. 

'  4  Black.  Com.,  64;  Brooks  o.  State,  3  Yerg.,  483. 

'  3  Whart.  Cr.  L.,  §  3396,  and  notes. 

'  Com.  V.  Catlin,  4  Mass.,  8. 

"  Britan  v.  State,  3  Humph.,  303 ;  State  v.  Roper,  1  Dev.  &  Bat.,  308 ;  Reg. 
■B.  Webb,  1  Den.  C.  C,  338;  3  C.  &  K.,  933;  Temp.  &  M.,  33;  13  Jur.,  43; 
State  v.  Rose,  33  Mo.,  560. 

'"  Com.  •».  Holmes,  17  Mass.,  836 ;  Com.  «.  Shari^less,  3  Serg.  &  R.,  91 ;  con- 
tra, McJunks,  ®.  State,  10  Ind.,  140. 

"  Harring  v.  Walrond,  3  Cha.  Ca.,  110. 
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ling  and  buying  of  a  wife,^  are  probably  sucb  notorions  acts- 
of  indecency,  tending  to  debauch  the  public  morals,  as  may 
be  punished  under  the  statute. 

§  208.  Indecent  Exposure.  —  An  indecent  exposure  must  be 
in  a  public  place'  or  where  it  may  be  seen.'  A  place  fixed  for 
making  urine  out  of  sight  except  of  those  who  enter  it,  is 
not,"*  but  an  omnibus*  or  a  roof  of  a  house,  not  visible  from 
the  street,  but  visible  from  the  back  windows  of  other  houses,* 
is  a  place  where  the  oifense  may  be  committed.  Wliere  two 
persons  went  out  in  their  back  yard  with  nothing  but  their 
shirts  on,  and  were  only  seen  by  a  man  and  his  wife,  it  was 
held  that  it  was  a  question  of  fact  whether  there  was  an  in- 
tentional, wanton  and  indecent  exposure  of  the  persons  of  the 
defendants  at  such  a  time  and  place  as  to  offend  against  pub- 
lic decency.'  The  letting  of  a  stallion  to  mares  in  sight  of  the 
street,'  or  in  a  city,'  where  persons,  male  and  female,  are  pass- 
ing and  repassing,  or  undressing  and  bathing  in  the  sight  of 
a  dwelling'"  is  such  an  act  of  indecency  as  may  be  punished  as 
a  crime.  It  has  been  held  that  the  indecent  exposure  of  a  per- 
son to  only  one  woman  is  not  a  criminal  offence,"  but  the  better 
opinion  is  that  the  intentional  exposure  of  one's  private  parts 
to  a  virtuous  woman  is  an  aggravated  criminal  oifense,  which 
may  be  punished  under  the  statute.*' 

'  Rex  V.  Deleval,  3  Bur.,  1434,  1438. 

'  1  Bish.  Cr.  L.,  §  1128  ;  Reg.  v.  Orchard,  3  Cox  C.  C,  248;  20  Eng.  L.  & 
Eq.,  598;  Reg.  v.  Holmes  Dears,  207,  3  Car.  &  P.,  360;  20  Eng.  L.  &  Eq., 
597  ;  Reg.  v.  Thallman,  1  LeigU  &  C,  326. 

"  Com.  V.  Sharpless,  2  Serg  &  R.,  91 ;  State  v.  Roper,  1  Dev.  &  Bat.,  208 ; 
State  V.  Millard,  18  Vt.,  574. 

'  RejK.  V.  Orchard,  3  Cox  C.  C,  348 ;  20  Eng.  Law  &  Eq.,  598 ;  Reg.  v.  HaiTis 
Law  R.  C.  C,  282. 

'  Rex.  V.  Holmes,  30  Eng.  Law  &  Eq.,  597. 

"  Reg.  V.  Thallman,  1  Leigh  &  C,  326. 

'  Millers.  People,  5  Barb.,  203. 

'  Crane  v.  State,  3  Ind.,  193. 

'  Whart.  Or.  L.,  2397 ;  Nolm  v.  Mayor,  4  Yerg.,  163. 

"  Rex  V.  Cumden,  2  Campb.,  89. 

"  R.  V.  Watson,  2  Cox  C.  C,  376;  20  Eng.  L.  &  Eq.,  599;  Rex  o.  Web.,  8 
C.  &.  K.,  933 ;  Reg.  v.  Thallman,  1  Leigh  &  C,  336. 

"  State  V  Millard,  18  Vt.,  574. 
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9.    DiSOEDEELY   HotJSE IlL-FaME. 

§  209.  Provisions  of  the  Statute. — "Whoever  keeps  or  maintains 
ahouse  of  ill-fame  or  place  for  the  practice  of  prostitution  or 
lewdness,  or  whoever  patronizes  the  same,  or  lets  any  house, 
room  or  other  premises  for  any  such  purpose,  or  shall  keep 
a  common,  ill-governed  and  disorderly  house,  to  the  encourage- 
ment of  idleness,  gaming,  drinking,  fornication  or  other  misbe- 
havior, shall  be  fined  not  exceeding  two  hundred  dollars.  "When 
the  lessee  or  keeper  of  a  dwelling-honse  or  other  building  is 
convicted  under  this  section,  the  lease  or  contract  for  letting 
the  premises  shall,  at  the  option  of  the  lessor,  become  void, 
and  the  lessor  may  have  the  like  remedy  to  recover  the  pos- 
session as  against  a  tenant  holding  over  after  the  expiration  of 
his  terra.  And  whoever  shall  lease  to  another  any  house, 
room  or  other  premises,  in  whole  or  part,  for  any  of  the  uses 
or  purposes  finable  under  this  section,  or  knowingly  permit 
the  same  to  be  so  used  or  occupied,'  shall  be  fined  not  exceed- 
ing two  hundred  dollars,  and  the  house  or  premises  so  leased, 
occupied  or  used  shall  be  held  liable  for  and  may  be  sold  for 
any  judgment  obtained  under  this  section,  but  if  such  build- 
ing or  premises  belong  to  a  minor  or  other  person  nnder 
guardianship,  then  the  guardian  or  conservator  and  his  prop- 
erty shall  be  liable  instead  of  such  ward,  and  his  property 
shall  be  subject  to  be  sold  for  the  payment  of  said  judg- 
ment."' 

§210.  Jurisdiction  of  Justice.  —  Under  the  preceding  section 
of  the  statute  it  may  be  a  question  not  free  from  doubt 
whether  a  justice  of  the  peace  has  jurisdiction  to  try  the  of- 
fense of  keeping  a  disorderly  house  or  a  house  of  ill-feme, 
for  the  reason  that  as  an  incident  to  the  conviction,  the  lease 

'  Where  the  defendant  leased  a  honse  for  a  legal  and  proper  purpose,  not 
knowing  it  was  to  be  used  for  an  illegal  purpose,  and  after  the  lease  was 
executed,  the  lessees  kept  a  place  of  prostitution  aud  lewdness  of  which  il- 
legal use  the  defendant  had  knowledge,  but  took  no  means  to  prevent  the 
same,  it  was  held  that  he  was  not  liable  on  an  indictment  under  the  statute. 
Abrams  v.  State,  4  Iowa,  542;  6  Iowa,  117. 

'  R.  S.,  360,  §  57. 
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of  tte  keeper  of  the  premises  is  forfeited  in  addition  to  the 
fine,  not  exceeding  two  hundred  dollars.  In  the  absence  of 
any  decision  of  the  courts  upon  the  question  in  this  state,  we 
think  the  forfeiture  of  the  lease  is  only  an  incident  to  the 
conviction  and  not  a  punishment  within  the  meaning  of  the 
statute,  giving  the  justice  jurisdiction,  and  therefore  that  a 
justice  of  the  peace  has  jurisdiction  in  these  cases.' 

STATEMENT  OF   THE   OPPENSE  OP  KEEPING  A  HOUSE  OP   ILL-FAME. 

(Commence  as  inform  on  page  112)  that  C.  D.,  on  the clay  of  — — ,  A. 

D.  18 — ,  and  on  divers  other  days  and  times  between  that  time  and  the 

present  time,  at  the  town'' of in  the  county  aforesaid,  unlawfully  and 

wickedly  did  and  still  does  keep  and  maintain  a  house  of  ill-fame  and 
place  for  the  practice  of  prostitution,  fornication  and  lewdness,  to  the  en- 
couragement of  idleness,  fornication  aud  other  mishshavior,  and  did  then 
and'  on  said  other  da^'s  aud  times,  and  there  permit  and  procure  for  filthy 
lucre  and  gain'  divers  evil-disposed  persons,*  as  well  men  as  women,  and 
common  prostitutes  to  resort  there  and  commit  whoredom  and  fornication 
to  the  common  nuisance  of  all  the  people  {conclude  as  in  form  on  page  112). 

§211.  Evidence  —  Character  of  the  House. — The  prosecutor 
must  prove  1.  Tkat  the  defendant  either  held  himself  or  her- 
self out  as  the  heeper  of^  or  kept  the  house  alleged  to  liave  heen 
a  house  of  illfarae  hy  direct  evidencef  2.  That  such  house 

'  R.  S.,  405,  §381. 

'  According  to  some  of  the  authorities  the  offense  is  local  and  must  be 
described  as  committed  in  a  particular  town.  State  v.  Nixon,  18  Vt.,  70; 
Norris  ».  House,  3  Greene  Iowa,  .513;  contra,  2  Bish.  Cr.  P.,  §  HI;  Zuraoff 
■u.  State,  4  Greene  Iowa,  526 ;  State  v.  Crogan,  8  Iowa,  23 ;  Stale  v.  Shaw,  35 
Iowa,  575;  State  v.  Wiusfraud,  37  Iowa,  110. 

'  An  indictment  which  avers  that  the  defendant  unlawfully  kept  and  main- 
tained a  house  of  ill-fame,  resorted  to  for  the  purpose  of  prostitution  and 
lewdness,  is  sufficient  witlmut  alleging  that  the  house  was  resorted  to  by 
divers  persons,  men  as  well  as  women.  Com.  v.  Ashley,  2  Gray,  356 ;  State 
«.  Homer,  40  Me.,  438. 

'  The  words  "  for  filthy  lucre  and  gain"  may  be  omitted.  Com.  v.  Ash- 
ley, 3  Gray,  356:  Com.  c.  Wood,  97  Mass.,  225;  Slate  v.  Nixon,  18  Vt.,  70; 
State  v.  Bailey,  1  Fost.,  345. 

'  It  is  not  necessary  to  state  the  names  of  the  persons  frequenting  the 
house.    2  Bish.  Cr.  P.,  g  107 ;  State  v.  Patterson,  7  Ired.,  70. 

"  State  V.  Hand,  7  Iowa,  411. 

'  3  Bish.  Cr.  P.,  §  118;  S'ate  v.  McDowell,  Dudley  S.  C,  346;  State  B.Ero- 
neU,  39  Wis.,  4,35. 
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was  a  house  of  ill-fame.  The  character  of  the  house  may  be 
shown  by  circumstances,  such  as  that  the  accused,  if  a  woman, 
was  a  prostitute,*  or  that  the  women  kept  by  the  defendant 
were  common  prostitutes  or  were  reputed  to  be  such;^  that 
notoriously  reputed  prostitutes  and  libertines,'  persons  of  bad 
repute,  old  and  young,  male  and  female,  black  and  white, 
were  in  the  habit  of  frequenting  the  house  day  and  night;* 
that  actual  lewd  behavior  took  place  in  the  house ;°  that  fight- 
ing and  other  disturbance  of  the  peace  occurred  in  the  house, 
to  the  annoyance  of  the  neighborhood;*  that  there  has  been 
repeated  arrests  of  girls  at  the  prisoner's  house  on  the  charge 
of  being  prostitutes;  that  such  prisoner  procured  bail  for 
them;  that  such  arrests  were  made  at  late  hours  in  the  night; 
and  that  women  before  convicted  were  frequently  found  at 
the  defendant's  house/  Evidence  that  the  defendant  procured 
a  woman  from  a  distance  under  peculiar  circumstances  was 
held  admissible.'  Even  the  refusal  of  witnesses  who  have 
frequented  the  house  to  answer  questions  in  reference  to  the 
conduct  of  the  inmates  and  visitors  while  there,  on  the  ground 
that  they  would  degrade  themselves  by  their  answers,  was  in 
one  case  deemed  to  be  a  matter  which  might  be  taken  into  the 
consideration  of  the  jury.' 

§  21 2.  Continued  — Reputation. —  It  has  been  held  that  evidence 
that  the  house  was  reputed  to  be  a  lewd  or  bawdy  house  is 
admissible.'"  Under  a  statute  somewhat  similar  to  ours,  using 

'  State  V.  McDowell,  Dudley  S.  C,  34«. 

"  Harwood  v.  People,  26  N.  Y.,  192. 

"  State  B.  McGregor,  41  TST.  H.,  407,  413 ;  Grerg  v.  Bendeno,  Ellis,  B.  &  B., 
133 ;  Com.  v.  Gannett,  1  Allen,  7 ;  Harwood  v.  People,  26  N .  Y.,  192 ;  State  v. 
Brunell,  29  Wis.,  435. 

'  Com.  ».  Sewart,  1  Serg.  &  R.,  342;  U.  8.  v.  Nalor,  4  Cranch,  372;  State 
V.  Foley,  45  N.  H.,  466. 

'  2  Atk.,  339;  State  D.Patterson,  7  Ired.,  70;  Clementine  v.  State,  14  Mo., 
112;  State  v.  Brunell,  29  Wis.,  435. 

'  Clementine  v.  State,  14  Mo.,  112 ;  People  v.  Cary,  4  Park.  C.  R,  232. 

'  Harwood  s.  People,  26  N.  Y.,  190. 

"  State  V.  McGregor,  41  N.  H.,  407. 

'  Clementine  v.  State,  14  Mo.,  112. 

'» Slates.  McDowell,  Dudley  S.  C,  346,349;  State b. Hand,  7 Iowa,  411 ; 
State  «.  Brunell,  29  Wis.,  435. 
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the  words  "keeping  a  house  of  ill-fame,  resorted  to  for  the 
purpose  of  prostitution  or  lewdness,"  the  court  held  that  by 
force  of  these  words  it  was  both  permissible  and  necessary  to 
prove  the  reputation  of  the  house,  also  to  prove  it  to  be  in 
fact  a  bawdy  house/  Yet  there  is  authority  for  saying  that 
evidence  of  the  reputed  character  of  the  house  is  incompe- 
tent.^ The  character  of  the  defendant,'  of  those  frequenting 
the  house,  or  of  the  women  kept  by  the  accused,  may  be 
shown  to  be  that  of  libertines  or  prostitutes  by  reputation 
alone;*  and  evidence  of  particular  instances  of  illicit  inter- 
course is  not  indispensably  necessary,^  though  such  evidence 
may  be  given,"  even  if  the  names  of  the  persons  behaving  dis- 
orderly are  neither  stated  in  the  indictment  or  complaint'  nor 
proved. 

§213.  What  Evidence  Inadmissible. — Evidence  that  the 
neighbors  generally  complained  of  the  disturbance  is  inad- 
missible* against  the  defendant.  Mere  conversations  of  men 
after  coming  out  of  the  house,  and  not  in  the  presence  of  the 
keeper,  are  inadmissible  against  the  keeper,  being  in  the  na- 
ture of  simply  hearsay  evidence.^ 

§  214.  Variance.  —  "Where  the  house  is  described  as  being  in 
a  particular  town  or  place,  this,  being  a  matter  of  description, 
must  be  proved  as  laid.^" 

§  215.  What  Not  a  Defense.  — It  is  no  defense  to  show  that 
there  was  not  any  indecency  or  disorderly  conduct  of  any- sort 

'  Caldwell  v.  State,  17  Coun.,  467. 

'  3  Bish.  Cr.  P.,  114. 

'  State  V.  Brunell,  29  Wis.,  435. 

'  2  Bish.  Cr.  P.,  §  112;  U.  S.  v.  Gray,  2  Cranch  C.  C,  675;  Clementine  «. 
State,  14  Mo.,  112;  Com.  v.  Kimball,  7  Gray,  338;  Com.  «.  Gannett,  1  Allen, 
7 ;  contra,  U.  S.  v.  Jordan,  4  Cranch  C.  C,  338. 

'  XJ.  S.  u.  Stevens,  4  Cranch  C.  C,  41 ;  State  v.  McDowell,  Dudley  S. 
C,  346. 

» 3  Atk.,  339 ;  State  v.  Patterson,  7  Ired.,  70. 

'  2  Bish  Cr.  P.,  g  107 ;  J.  Anson  u.  Stewart,  1  T.  R.,  754. 

'  Com.  11.  Stewart,  1  Serg.  &  K.,  343;  Com.«.  Hopkins,  2  Dana,  418;  Rez 
e.  Rogers,  1  B.  &  C,  272. 

"  Com.  11.  Harwood,  4  Gray,  41. 

"  Roscoe  Cr.  Ev.,  796 ;  State  v.  Crogan,  8  Iowa,  523. 
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visible  from  the  exterior  of  the  house^  or  that  the  neighbor- 
hood has  not  been  disturbed.^ 

§  216.  Who  Liable.  —  A  married  woman  is  punishable, 
either  alone'  or  jointly/  with  her  husband  for  this  offense, 
and  the  husband  will  be  liable  though  the  wife  owns  the 
house  and  furniture  and  controls  and  manages  it.'  There 
must  be  a  keeping  of  a  house,  therefore  being  a  common  bawd 
and  procuring  unmarried  women  to  meet  and  commit  forni- 
cation is  not  such  a  criminal  offense  as  can  be  punished  under 
this  section  of  the  statute.*  But  a  lodger  who  keeps  only  a 
single  room  for  use  of  abawdery  is  liable  for  keeping  a  house 
of  ill-fame.'  Yet  it  has  been  held  that  if  she  is  simply  a 
woman  of  loose  morals  herself  and  lives  alone,  and  admits  one 
man  or  many  to  illicit  intercourse  with  her,  she  does  not 
keep  a  bawdy  house;  for  it  is  said  that  more  women  than  one 
must  live  or  resort  together  to  make  such  a  house.'  The  bet- 
ter opinion  is  that  under  our  statute  a  house  occupied  by  only 
one  prostitute  may  become  sufficiently  famous  to  make  the 
keeper  of  it  liable  for  keeping  a  house  of  ill-fame.^ 

STATEMENT  OF  THE  OFPBNSE   OF  KBEPINa  A  DISOKDEBLT   HOUSE.'" 

{Commence  as  inform  on  page  1 12)  that  C.  D.,  on  the day  of ,  A. 

D.  18 — ,  and  on  divers"  other  days  and  times  between  that  day  and  the 

'  Reg.  v.  Rice,  Law  Rep.  C.  C,  31. 
°  Com.  1).  Gannett,  1  Allen,  7. 

'  Williams'  Case,  1  Salk,  383 ;  State  v.  McGregor,  41  N.  H.,  407 ;  Com.  v. 
Harrington,  3  Pick.,  29 ;  Com.  v.  Lewis,  1  Met.,  151. 

*  Reg.  «.  Williams,  10  Mod.,  63 ;  State  v.  Bentz,  11  Mo.,  27 ;  Com.  v.  Lewis, 
1  Met.,  151.  ' 

"  Com.  v.  Wood,  97  Mass.,  225. 

•  1  Bish.  Cr.  L.,  §1085;  Reg.  n.  Pierson,  1  Salk,  387;  2  Ld.  Raym.,  1197. 
'  Reg.  -u.  Pierson,  1  Salk,  382,  3  Ld.  Raym.,  1197. 

'  State  v.  Evans,  5  Ired.,  603. 

'  R.  S.,  360,  §  57 ;  Caldwell  ».  State,  17  Conn.,  467. 

'°  An  indictment  charging  the  defendant  with  keeping  a  disorderly  house 
and  unlawfully  procuring  for  his  filthy  lucre  and  gain  men  and  women  of  evil 
name  and  fame  to  frequent  it  at  unlawful  times,  permitting  them  there  to 
be  and  remain  drinking,  tippling  and  misbehaving  themselves,  to  the  great 
damage  and  common  nuisance  of  all  liege  citizens  in  Pennsylvania,  was 
held  to  be  sufficient.     Com.  v.  Stewart,  1  Serg.  &  R.,  342. 

"  An  allegation  that  the  party  kept  such  house  on  a  day  specified,  and  on 
divers  other  days  and  times,  etc.,  is  sufficient    Whart.  Cr.  L.,  §3386. 
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making  of  this  affidavit  at,  etc.,  in  tlie  county  aforesaid,  unlawfully'  did* 
keep  and  maintain  a  cei'tain  common,  ill-governed  and  disorderly  house 
to  the  encouragement  of  idleness,  gaming,  drinking,  fornication"  and 
other  misbehavior ;'  and  unlawfully  and  willingly  did  cause  and  procure 
certain  evil-disposed  persons,  as  well  men  as  women,  of  evil  name,  fame 
and  conversation,  to  come  together  on  the  days  and  times  aforesaid,  in  the 
said  house  for  his  own  gain  and  lucre ;  and  unlawfully  did  permit  the  said 
persons  in  the  said  house  at  unlawful  times,  as  well  in  the  night  as  in  the 
day-time,  on  the  days  and  times  aforesaid,  there  to  be  and  remain  drinking, 
tippling,  cursing,  swearing,  quarreling,  and  otherwise  misbehaviug,  to  the 
great  injury  and  common  nuisance'  of  the  people  of  this  state  (conclude  as 
inform  on  page  112). 

Evidence  of  Keeping  a  Disoedeely  House. 

§  217.   1.  It  Must  be  Shown'  that  the  Defendant  Kept  the  House." 

• —  This  cannot  be  shown  by  reputation  alone/  but  is  sufficient 
to  show  that  the  defendant  held  himself  or  herself  out  or  acted 


'  It  is  sufficient  to  charge  the  offense  to  have  been  committed  '•  unlaw- 
fully" without  saying  "knowingly"  or  "corruptly,"  3  Whart.  Cr.  L ,  §  3386. 

'  In  Massachusetts,  under  the  statute  of  that  state,  somewhat  similar  to 
ours,  it  was  held  that  it  was  sufficient  to  charge  the  ofl'ense  substantially  in 
the  language  of  the  statute,  without  alleging  that  the  liouse  was  resorted  to 
by  divers  persons,  men  as  well  as  women,  or  that  the  defendant  kept  it  for 
lucre.  Com.  d.  Ashley,  2  Gray.  350;  State  v.  Bailej',  1  Fost.,  3f3;  Com.  v. 
Pray,  13  Pick.,  359. 

^  It  is  no  objection  to  an  indictment  for  keeping  a  disorderl}'  house  that 
it  is  charged  in  the  same  count  that  it  is  kept  as  a  bawdy  house,  a  tippling 
house  and  a  dance  house;  and  it  is  not  necessary  under  sucli  a  count  to 
prove  that  all  of  such  oflenses  were  committed,  but  the  defendant  should 
be  convicted  if  it  is  shown  that  either  was  permitted  under  buch  circum- 
stances as  to  make  the  house  disorderly  and  a  nuisance.  People  v.  Carey, 
4  Park.  Cr.  R.,  338;  Com.  v.  Kimball,  7  Gray,  338;  Com.  v.  0 'Kelly,  7  Gray, 
333;  13  Gray,  26. 

'  Probably  all  after  the  word  "  misbehavior"  usually  inserted  in  a  com- 
mon-law indictment  is  unnecessary.  Vanderworker  ».  State,  13  Ark.,  700 ; 
Rex  V.  Roger,  1  B.  &  C,  373;  Com.  «.  Pray,  13  Pick.,  359;  Rex  v.  Higgin- 
son,  3  Bur.,  1333;  Rex  d.  Dixon,  10  Mod.,  335  ;  1  T.  K.,  754;  ante  page  36, 
note  5;  contra,  Frederick  v.  Com.,  4  B.  Mom-.,  7;  Com.  v.  Stewart,  1  Serg.  & 
R.,  343;  Com.  v.  Davenport,  3  Allen,  399;  Com.  v.  Crupper,  3  Dana,  406. 

'  It  has  been  held  that  the  conclusion  must  be  to  the  common  nuisance. 
Hunter  «.  Com.,  2  Serg.  &  R.,  298;  Com.  v.  Stewart,  1  Serg.  &  R.,342. 

"SBish.  Cr.  P.,  §278. 

"Id.,  §118. 
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as  keeper.'  It  is  immaterial  in  whom  the  title  to  the  premises  is.' 
The  question  is  whetherthe  defendant 'did  or  did  not  keep  the 
house,  on  which  circumstantiaP  or  other  evidence  may  be  re- 
ceived for''  or  against  the  defendant. 

§  218.  2.  It  Must  be  Shown  that  the  House  was  Disorderly.  — 
Anything  done  in  or  about  the  house  which  tends  to  show 
this,  is  admissible.  As  that  the  defendant  kept  an  open  house 
for  selling  spirituous  liquors,  and  that  such  spirituous  liquors 
were  sold  to  other  persons  than  boarders  and  lodgers,  at  ti  rnes 
to  persons  who  were  drunk,  at  times  to  persons  who  came  in 
drunk  and  drank  there  and  went  out  drunk,  and  at  other  times 
to  those  who  came  out  and  went  away  from  the  house  in  a 
noisy  manner  and  went  sky-larking  in  the  streets;  that  the 
house  was  kept  open  on  Sunday  and  at  late  hours  of  the  night; 
that  persons  coming  out  of  the  house  were  drunk  and  disor- 
derly;' that  there  was  such  a  noise  in  the  house  as  to  make  it 
a  nuisance;  that  there  was  quarreling  or  fighting,  or  break- 
ing into  or  out  of  the  house  by  persons  attempted  to  be  kept 
out  or  in ;°  that  an  instrument  or  device  for  gambling  was 
used  or  kept  in  the  house  either  by  the  keeper  or  any  other 
person  by  his  permission;'  that  parties  were  permitted  to 
play  at  games  in  the  house  for  money;*  that  parties  were 
permitted  to  make  a  great  noise  in  the  house,  rolling 
bowls  in  a  game  commonly  called  ten-j)ins;'  that  per- 
sons were  permitted  to  remain  in  the  house,  fighting  of 
cocks,  boxing,  playing  at  cudgels,  and  misbehaving  them- 
selves generally,'"  all  of  which  several  acts  it  has  been  held 

■  State  V.  Hand,  7  Iowa,  411. 

"  Williamson  v.  State,  16  Ala.,  431. 

'  State  V.  Worlh,  R.  M.  Cbarl.,  5. 

*  Couch  V.  State,  24  Texas,  557 ;  Steveus  ».  People,  67  Ills.,  587. 

»  U.  S.  v.  Columbus,  5  Cranch  C.  C,  304 ;  Com.  •».  Stewart,  1  Serg.  & 
R„  342. 

"  Com. «.  O'Brien,  8  Gray,  487 ;  Garrison  v.  State,  14  Ind.,  281 ;  BloomhuflE 
a.  State,  8  Blackf.,  205. 

'  People  V.  Butler,  1  City  Hall  Rec,  66. 

"  Rex.  V.  Rogier,  1  B.  &  C,  272;  2  D.  &  R.,  431. 

•  BloomUuff  V.  State,  8  Blackf.,  205. 
'"  Rex  V.  Higginson,  2  Bur.,  1233. 
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may  be  proved  for  the  purpose  of  showing  that  the  house 
was  disorderly.  But  the  keeping  of  a  billiard  table  in  the 
house  where  persons  assemble  to  play  the  game  of  billiards  for 
amusement,  even  though  they  bet  upon  the  game  so  far  as  to 
determine  who  shall  pay  for  the  use  of  the  table,  does  not 
make  the  house  disorderly.'  The  mere  opinion  of  a  witness 
that  the  house  as  kept  is  a  nuisance,  is  not  admissible  in  evi- 
dence;^ and  proof  of  riot  or  disorder  in  the  neighborhood  is 
not  necessary.' 

§  219.  Lessor  of  a  House  of  Ill-Fame,  when  Liable.  —  At  com- 
mon law  the  letting  of  a  house  to  a  woman  of  ill-fame,  know- 
ing her  to  be  such,  with  intent  that  it  should  be  used  for  the 
purpose  of  prostitution,  is  aiding  in  the  commission  of  the 
offense  of  keeping  a  house  of  ill-fame,  making  the  lessor  an 
accessory,  for  which  he  may  be  punished  as  principal.^  It 
has  been  held  that  if  a  person  merely  lets  the  house  and  col- 
lects the  rents  as  agent  of  the  owner,  he  is  responsible.^ 

STATEMENT   OF  THE   OFFENSE   OF  LEASINa    A  HOUSE  TO  BE  USED  AS  A 
HOUSE   OP  ILL-FAME. 

{Gommence  as  in  form  on  page  113)  that  C.  D.,  on,°  etc.,  at,  etc.,  did  un- 
lawfully lease  and  let  a  certain  house  and  promises  there  situated  (described 
as  follows,  insert  description),  to  one  E.  F.,'  for  the  term  of  six  months"  from 
the  said  last-named  day,  to  be  used  by  the  said  E.  F.  for  the  purpose  of  lieep- 
ing  and  ;naintaining  a  house  of  ill-fame  and  place  for  the  practice  of  pros- 


'  Lansing  v.  Smith,  8  Cowen,  146;  People  v.  Sergent,  8  Cowen,  139;  Tan- 
ner V.  Trustees,  5  Hill  N.  Y.,  131 ;  Harbaugh  v.  People,  40  Ills.,  394. 

'  Smith  B.  Com.,  6  B.  Monr.,  31. 

'  U.  S.  V.  Columhus,  5  Cranch  C.  C,  304. 

^  Com.  V.  Harrington,  3  Pick.,  36 ;  Smith  «.  State,  6  Gill,  435 ;  U.  S.  u. 
Gray,  3  Cranch  C.  C.  K.,  748 ;  People  v.  Townsend,  3  Hill,  479 ;  contra,  Reg. 
v.  Stannard,  Leigh  &  C,  349,  354;  Brockway  v.  People,  3  Hill,  558. 

'  Lowenstein  v.  People,  54  Barb.,  399. 

"  The  complaint  must  state  the  time  of  making  the  lease.  Com.  v.  Moore, 
11  Cush.,  600;  but  it  is  not  necessary  to  prove  the  time  as  alleged.  Cum. 
■D.  Harrington,  3  Pick.,  36. 

'  The  name  of  the  lessee  should  be  stated  or  a  reason  given  for  the  omis- 
sion.    Com.  V.  Moore,  11  Cush.,  600. 

"  It  is  not  necessary  to  state  the  time  when  the  lease  commenced  or  was 
at  an  end.    Smith  «.  State,  6  Gill,  435;  State  n.  Abrams,  6  Iowa,  117. 


158  TRIAL    BBFOKE    JUSTICE. 

titution  and  lewdness,  to  the  encouragement  of  idleness,  fornication  and 
other  misbehavior,  the  said  C.  D.then  and  there  well  knowing  that  the  said 
house  and  premises  were  to  be  used  for  the  purpose  aforesaid,  to  the  com- 
mon  nuisance  of  all  the  people,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  {conclude  as  inform  on 'page  112). 

10.  DiSTUEBiNG  Meetings,  etc. 

§220.  Religious  Meetings.  —  "Whoever  by  menace,  pro- 
fane swearing,  vulgar  language  or  anj  disorderly  or  unusual 
conduct,  interrupts  or  disturbs  any  assembly  of  people  met 
for  the  worship  of  God  shall  be  fined  not  exceeding  one  hun- 
dred dollars."' 

STATEMENT  OF  THE  OFFENSE  OF  DISTtJKBJNG  A  KELIGIOUS  MEETING. 

(Gommence  as  inform  on  page  11 2)  that  C.  D.,  on,  etc.,  at  a  certain  meeting- 
house of  the  (insert  (he  nam^  of  the  denotninaiion  of  the  church'')  chmch  (or  at 

a  certain  camp-ground  of  the  Methodist  church)  in  the  town  of in  the 

said  county,  did'  willfully  and  unlawfully,  by  menace,  profane  swearing,' 
vulgar  language,  disorderly  and  unusual  conduct,'  interrupt  and  disturb  an 
assembly"  of  people  then  and  there  met  for  the  worship  of  G-od,'  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  (conclude  as  in  form 
on  page  113). 

§  221.  Disturbing  Camp  and  Field  Meeting.  — •  "Whoever,  dur- 
ing the  time  of  holding  any  camp  or  field  meeting  for  religious 

'R  S.,  360,  §56. 

^  The  name  of  the  society  may  be  omitted.  State  v.  Einger,  6  Blackf ,  109. 

"  It  is  suflScient  to  state  the  offense  substantially  in  the  words  of  the 
statute.  Com.  «.  Daniels,  3  Va.  Oas.,  402;  State  v.  Ratliff,  5  Engl.,  530; 
State  v.  Hopper,  37  Mo.,  599 ;  State  ti.  Bankhead,  25  Mo.,  558. 

■•  Using  the  words  "by  profane  swearing"  and  "by  talking  and  laughing 
aloud"  has  been  held  not  to  make  the  allegation  bad  for  duplicity.  2  Bish. 
Cr.  P.,  §395 ;  State  v.  Horn,  19  Ark.,  578.  The  words  of  the  profanity  need 
not  be  given.     State  v.  Ratliff,  5  Engl.,  530. 

'  The  manner  of  the  disturbance  must  be  stated  and  must  be  proved  as 
laid.    Stratton  ».  State,  18  Ark.,  688 ;  State  v  Sherrell,  1  Jones  N.  C,  508.  509. 

"The  use  of  the  word  "congration "  makes  an  indictment  defective. 
State  v.  Stubblefield,  32  Mo.,  563. 

'  Charging  the  defendant  with  disturbing  areligious  assembly  commonly 
called  a  quarterly  meeting  conference,  has  been  held  insufficient  in  an  in- 
dictment at  common  law.  It  should  charge  that  the  assembly  met  for  the 
worship  of  God,  R.  S.,  360,  §  58 ;  State  v.  Fisher,  3  Ired.,  Ill ;  or  for  a  lawful 
purpose,  R.  S.,  860,  2  60. 
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purposes,  and  within  one  mile  of  the  place  of  holding  such 
meeting,  hawks  or  peddles  goods,  wares  or  merchandise,  or 
without  permission  of  the  authorities  having  charge  of  such 
meeting,  establishes  any  tent,  booth  or  other  place  for  vending 
provisions  or  refreshments,  or  sells,  or  gives  away,  or  offers  to 
sell  or  give  away,  any  spirituous  liquor,  wine,  cider  or  beer, 
or  practices  or  engages  in  gaming  or  horse-racing,  or  exhibits, 
or  offers  to  exhibit,  any  show  or  play,  shall  be  fined  not  exceed- 
ing one  hundred  dollars  for  each  offense:  Provided,  that 
whoever  has  his  regular  place  of  business  within  such  limits 
is  not  hereby  required  to  suspend  his  business."^ 

STATEMENT  OP  THE  OFFENSE  ESTABLISHING  TENT  FOB  SBLLINft  PBOVISIONS 
NEAK  A  CAMP-MEETING. 

(Commence  as  in  form  on  page  112)  that  C.  D.,  during  tlie  time  of  holding 

a  camp-meeting  for  religious  purposes  on  tlie day  of ,  A.  D.  18 — , 

within  one  mile  from  the  place  of  holding  such  meeting,  in  the  town  of . 

in  said  county,  not  having  his  place  of  business  within  such  limits  of  one 
mile,  without  the  permission  of  the  authorities  having  charge  of  the  said 
meeting,  unlawfully  did  establish  a  tent  for  vending  provisions  and  re- 
freshments contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided {conclude  as  inform  on  page  113). 

§222.  Disturbing  any  School,  etc. — "Whoever  willfully  in- 
terrupts or  disturbs  any  school  or  other  assembly  of  people, 
met  for  a  lawful  purpose,  shall  be  fined  not  exceeding  one 
hundred  dollars."^ 

STATEMENT  OF  THE  OFFENSE  OF  DISTURBING  A  SCHOOL. 

{Commence  as  in  form  on  page  112)'  that  C.  D.,  on,  etc.,  at,  etc.,  in  said 
county,  did  willfully"  interrupt  and  disturb  a  school,  then  and  there  met  for 
a  lawful  purpose,''  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  {concltide  as  inform  on  page  112). 


'  R.  S.,  360,  §  59. 

=  Id.,§60. 

'  The  allegation  that  the  disturbance  was  "  willfully"  done,  is  necessary. 
State  V.  Banlthead,  25  Mo.,  558;  State  v.  Hopper,  27  Mo.,  599. 

*  The  words  "  met  for  a  lawful  purpose,"  are  in  the  statute  and  necessary. 
State  V.  Qager,  28  Conn.,  233. 
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§  223.  Disturbing  a  Funeral.  —  "  "Wlioever  willfully  inter- 
rupts or  disturbs  a  funeral  assembly  or  procession,  shall  be 
fined  not  exceeding  one  hundred  dollars."' 

§224.  Evidence.  —  It  must  be  proved:  1.  That  there  was 
an  assembly  of  people;  2.  That  such  assembly  had  met  to 
worship  GocP  or  for  a  laioful  purpose f  3.  That  such  assem- 
ily  was  disturbed  by  the  defendant, — or  he  should  be  acqiiit- 
ted.  The  place  must  be  proved  as  laid.^  The  point  of  time 
when  the  assembly  should  be  considered  as  met  together,  has 
been  hold  to  be  a  mixed  question  of  law  and  fact  which  in 
some  cases  should  be  submitted  to  the  jury.^  Where  the  dis- 
turbance was  made  at  night  on  the  camp-ground  of  those  as- 
sembled, after  the  services  were  over  for  the  day  and  the  wor- 
shipers had  retired  to  rest,  the  court  held  that  there  was  still 
a  sufficient  assembly  of  the  people  to  make  the  disturber  lia- 
ble under  the  statute.^  The  statute  is  violated  by  a  disturb- 
ance at  any  time_  before  the  assembly  has  so  dispersed  as  to 
be  no  longer  an  assembly.' 

§  225.  What  is  a  Disturbance  depends  upon  the  nature  and 
character  of  each  particular  kind  of  meeting,  and  much  also 
upon  the  usage  and  practice  governing  such  meeting.*  What 
would  be  a  disturbance  of  a  religious  meeting  would  not  be 
a  disturbance  of  a  theater.'  Where  in  a  contest  for  a  situa- 
tion of  a  clerk  to  a  meeting-house,  one  clerk  pulied  the  other 
from  the  desk,  it  was  held  to  be  a  disturbance  within  the 
statute."     The  audience  at  a  theater  may  hiss  down  the  play 

'  B.  S.,  361,  §  61 
» Id.,  360,  §58. 
'Id.,  861,  S 61. 

*  Stratton  b.  State,  13  Ark.,  688. 

'  State  V.  Sayder,  14  Ind.,  429;  Marvin  v.  State,  19  Ind.,  181 ;  State  v.  Ga- 
ger,  28  Conn.,  232. 

'  Com.  ■».  Jennings,  3  Grat.,  624;  contra,  State  ».  Edwards,  32  Mo.,  548. 

'  ■Williams  v.  State,  3  Sneed,  813 ;  Kinney  v.  State,  38  Ala.,  324;  Hollings- 
■worth  t.  State,  5  Sueed.,  518,  520. 

»  Com.«.  Porter,  1  Gray,  476. 

•  2  Bish.  Cr.  L.,  S§  308,  309 ;  see  state  v.  Yeaton,  53  Me.,  135. 
'»  Bex  V.  Hube,  5  T.  B.,  542. 
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or  the  actor  if  they  do  not  like  the  performance,'  but  they 
have  no  right  to  confederate  and  conspire  together  before- 
hand to  cry  down  any  actor  or  performance  for  the  purpose 
of  ruining  the  actor  if  he  does  not  deserve  such  treatment.'^ 
The  disturbance  must  be  willful  and  designed,  for  an  act 
done  through  accident  or  mistake  is  not  criminal.^ 

11.  Gaming. 

§  226.  Provisions  of  the  Statute  Relating  to  Gaming.  —  "  Who- 
ever shall  play  for  money  or  other  valuable  things,  at  any 
game  with  cards,  dice,  checks,  or  at  billiards,  or  with  any 
other  article,  or  instrument  or  thing  whatsoever,  which  may 
be  used  for  the  purpose  of  playing  or  betting  upon,  or  win- 
ning or  losing  money,  or  any  other  thing  or  article  of  value, 
or  shall  bet  on  any  game  others  may  be  playing,  shall  be  fined 
not  exceeding  one  hundred  dollars  and  not  less  than  ten 
dollars."^ 

STATEMENT  OF  THE  OFFENSE  OF  GAMING." 

(Oommence  m  in  form  on  page  112)  that  CD.,  on,  etc.,  at,  etc.,  in  the 
county  aforesaid,"  did  unlawfully  play'  for  money"  to  wit.:  the  sum  of  one 

'  Rex  V.  Forbes,  1  Crawf.  &  Dix.  C.  C,  157. 

"  Cliflbrd  ».  Brandon,  2  Camp.,  358. 

'  Com.  V.  Porter.,  1  Gray,  480. 

*  R.  S.,  371,  §  126 ;  see  Gallagher  v.  State,  26  Wis.,  423. 

'  For  form  of  complaint  in  the  state  of  Wisconsin,  see  Gallagher  v.  State, 
26  Wis.,  423 ;  State  v.  Lewis,  13  Wis.,  434. 

«  It  is  a  sufficient  statement  of  tlie  place  to  allege  that  it  was  in  the  county 
without  stating  the  town  or  building  or  other  place  in  which  the  parties 
played.  Covy  v.  State,  4  Port.,  186 ;  Groner  ®.  State,  6  Florida,  39 ;  see  also 
Sublett  V.  State,  9  Texas,  53. 

'  It  is  not  necessary  to  state  with  whom  the  accused  played  or  with  whom 
he  bet.  Green  v.  People,  21  Ills.,  125;  Orr  v.  State,  18  Ark.,  450;  Romp  ». 
State,  3  Iowa,  276 ;  Graham  j).  State,  1  Pike,  171 ;  State  ».  Dole,  3  Blackf., 
230;  Domer  v.  State,  2  Carter,  808;  State  ».  McBride,  8  Humph.,  66;  States. 
Prescott,  33  N.  H.,  212 ;  contra,  Parrott  ti.  State,  5  Engl.,  18  Ark.,  195 ;  Davis 
■o.  State,  22  Ga.,  101 ;  Gronner  v.  State,  6  Florida,  39. 

'  A  charge  that  the  defendant  played  for  "valuable  things"  has  been  held 
to  be  too  vague ;  and  that  the  things  played  for  must  be  set  forth  and  de- 
scribed.    Anthony  v.  State,  4  Humph.,  83 ;  contra,  Romp  s.  State,  3  Iowa,  276. 
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dollar'  at  a  game'  with  cards'  coutrary*  to  tlio  form  of  the  statute  in  such 
"~se  made  and  provided  (fionclude  as  inform  on  page  112). 

STATEMENT  OP  THE  OFFENSE  OF  BETTING  ON  A  GAME. 

{Commence  as  in  form  on  page  1 12)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the 
county  aforesaid,  did  unlawfully  bet  a  certain  sum-  of  mouey,  to  wit.,  the 
sum  of  five  dollars^  (or  "a  certain  wluable  thing'  to  wit.,  one  horse  of  the 
lvalue  of  one  hundred  dollars")  with  E.  P.,'  on  a  certain  game  with  cards 
called  whist,'  then  and  there"  being  played  by  and  between  G.  H.  and  I.  J.,'° 

'  It  is  not  necessary  to  state  the  amount  played  for.  Dean  d.  Tennessee, 
Mart.  &  Yerg.,  137 ;  Warren  v.  State,  18  Ark.,  19.5 ;  Medlock  v.  State,  18 
Ark.,  363;  Romp  v.  State,  3  Iowa,  276;  Com.  v.  Tierman,  4  Grat,  545;  Com. 
v.  Crupper,  3  Dana,  466 ;  State  v.  McBride,  8  Humph.,  66. 

'  It  is  not  necessary  to  state  the  name  of  the  game  played.  Green  v.  Peo- 
pie,  31  Ills.,  125 ;  State  v.  Dole,  3  Blackf  ,230;  Dromer  v.  State,  2  Carter,  308; 
State  V.  Maxwell,  5  Blackf,  230 ;  Slate  v.  Boss,  7  Blackf,  322 ;  Webster  v. 
State,  8  Blackf,  400 ;  Com.  v.  Bolkom,  3  Pick.,  281 ;  State  v.  Prescott,  33  N. 
H.,  213 ;  Com.  V.  Tierman,  4  Grat.,  545 ;  .Johnson  v.  State,  7  Sm.  &  M.,  58. 

'  An  allegation  using  the  words  "  with  cards,  dice  and  checks,"  is  not 
bad  for  duplicity.     1  Bish.  Cr.  P.,  §  586 ;  Wingard  ii.  State,  13  Ga.,  396. 

*  Since  at  common  law  gaming  is  not  a  criminal  otfense,  1  Bisli.  Cr.  L., 
§504,  the  conclusion  should  be  contrary  to  the  form  of  the  statute ;  ante 
page  37,  note  1. 

°  The  particular  sum  bet  need  not  be  mentioned.  Moffits.  State,  6Engl.,169; 
State  V.  Prescott,  33  N.  H.,  212 ;  Com.  v.  Tieiinan,  4  Grat.,  .li-i ;  State  «.  Ake, 
9  Texas,  538 ;  State  v.  McBride,  8  Humph.,  66. 

°  The  thing  bet  should  be  particularly  described.  Anthony  v.  State,  4 
Humph.,  83;  State  v.  Kilgore,  6  Humph.,  44;  contra,  Harrison  v.  State,  15 
Texas,  239. 

'  It  has  been  held  unnecessary  to  state  the  name  of  the  person  with  whom 
the  bet  was  made.  Coggins  v.  State,  7  Port.,  263 ;  Romp  71.  State,  3  Green, 
2  Iowa,  276;  Drewii.  State,  5  Engl.,  82;  Green  «.  People,  21  Ills.,  125;  or  that 
the  accused  bet  with  any  particular  individual;  Drew  v.  State,  5  Engl.,  82; 
MofBt  V.  State,  6  Engl.,  169. 

"  The  name  of  the  game  may  be  omitted  if  it  is  stated  that  the  game  was 
with  cards.  Webster  v.  State,  8  Blackf,  400 ;  State  v.  Maxwell,  5  Blackf, 
330;  State  v.  Ross,  7  Blackf,  322;  Gibbony  v.  State,  14  Grat,  583;  2  Dev.  & 
Bat.,  29 ;  Groner  v.  State,  6  Flor.,  39. 

°  It  is  not  necessary  to  allege  that  the  game  was  played  in  the  county 
where  the  bet  was  made.    State  v.  Kyle,  10  Mo.,  389. 

'"  It  is  proper  if  not  necessary  to  state  the  names  of  the  persons  who  played, 
so  as  to  identify  the  particular  offense.  Ball  v.  Slate,  7  Blackf,  242 ;  Butler 
c.  State,  5  Blackf,  280;  Davis  v.  State,  7  Ham.,  204;  Brown  v.  State,  5  Engl., 
574;  Jesters.  State,  14  Ai-k.,  552;  but  see  Green  «.  People,  21  Ills.,  125;  Rice 
■B.  People,  38  Ills.,  435. 
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contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  ((»?!- 
elude  as  inform  on  page  112). 

§  227.  What  a  Valuable  Thing  within  the  Meaning  of  the 
Statute.  — The  offense  of  gaining  may  be  committed  by  play- 
ing for  checks,  notes,  or  other  instruments  understood  by  the 
parties  to  represent  value  and  by  virtue  of  which  the  winner 
can  in  fact  obtain  value,  whether  they  are  collectible  by  law 
or  not;^  therefore  the  playing  for  or  betting  checks  or  count- 
ers, which  are  agreed  by  the  parties  to  represent  money  or 
bank  notes,  to  be  paid  by  the  losing  party,  is  a  violation  of 
the  statute.^  An  animal  such  as  a  horse  or  a  cow,  though  not 
included  within  the  meaning  of  the  word  "thing"  as  defined 
by  the  dictionaries,  is  probably  a  "valuable  thing"  within  the 
intent  and  meaning  of  the  statute,  so  as  to  make  it  an  offense 
to  play  for  or  bet  it. 

§  228.  Who  Liable.  —  All  persons  encouraging  the  playing  of 
cards  for  money  or  other  valuable  thing,  though  they  may  not 
bet,  are  guilty  of  gaming*  at  least  as  an  accessory.*  It  has 
been  held  in  another  state  that  where  a  person  plays  a  game 
with  cards,  knowing  that  others  are  betting  on  the  game,  he 
is  guilty  of  gaming.^  Playing  for  the  price  of  liquor  is  a  vio- 
lation of  the  statute  against  gaming." '  But  an  agreement  that 
the  losing  party  shall  pay  for  the  use  of  the  billiard  table  on 
which  a  game  of  billiards  is  played,  is  not  playing  for  money 
within  the  meaning  of  the  statute.' 

§  229.  A  Variance  between  the  time  the  offense  is  alleged  to 
have  been  committed  and  the  time  proved,  is  immaterial.' 
Where  it  is  alleged  that  a  certain  sum  of  money  was  play- 

>  Gibbons  v.  People,  33  Ills.,  442. 

"  Id.;  Ashlock  V.  Com.,  7  B.  Monr.,  44;  Walton  t>.  State,  14  Texas,  381. 

=  Howlet  V.  State,  5  Yerg.,  145 ;  Frigate  v.  State,  3  Hump.,  397. 

'R.  S.,  393,  §274. 

"  Smith  B.  State,  5  Humph.,  163,  contra,  Strawhen  v.  State,  27  Mis.,  432. 

°  People  B.  Lyner,  5  City  H.  Rec.,  136 ;  State  v.  Maurer,  7  Iowa,  407 ;  State 
V.  Cooster,  10  Iowa,  455. 

'  Harbaugh  v.  People,  40  Ills.,  294;  People  o  Sergeant,  8  Cowen,  140;  con- 
tra. State  II.  Leighton,  3  Foster,  167. 

•  Com.  n.  Hyde,  Thach.  Cr.  Cases,  19. 
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ed  for,  the  prosecutor  may  prove  that  the  parties  played  for  a 
smaller  sum.'  But  a  person  charged  with  playing  for  money 
cannot  be  convicted  by  proof  that  he  played  for  property.* 
Where  A  and  B  were  jointly  charged  with  the  offense  of 
gaming,  and  were  tried  together,  and  it  appeared  by  the  evi- 
dence that  A  and  otliers  played  at  one  time  when  B  was  not 
present,  and  that  B  and  others  played  at  one  time  when  A 
was  not  present,  it  was  held  that  there  could  be  no  convic- 
tion against  them  because  they  were  not  jointly  liable  for 
each  offense.' 

§230.  Recovery  of  Losses  by  Gaming.  —  The  statute  provides 
that  "  any  person  who  shall,  at  any  time  or  sitting,  by  playing 
at  cards,  dice  or  any  other  game  or  games,  or  by  betting  on 
the  side  or  hands  of  such  as  do  game,  or  by  any  wager  or  bet 
upon  any  race,  fight,  pastime,  sport,  lot,  chance,  casualty, 
election,  or  unknown  or  contingent  events  whatever,  lose  to 
any  person  so  playing  or  betting  any  sum  of  money  or  other 
valuable  thing,  amounting  in  whole  to  the  sum  of  ten  dollars, 
and  shall  pay  or  deliver  the  same  or  any  other  part  thereof, 
the  person  so  losing  and  paying  or  delivering  the  same  shall 
be  at  liberty  to  sue  for  and  recover  the  money,  goods  or  other 
valuable  thing  so  lost' and  paid  or  delivered,  or  any  part 
thereof,  or  the  full  value  of  the  same,  by  action  of  debt,  re- 
plevin, assumpsit  or  trover,  or  proceeding  in  chancery,  from 
the  winner  thereof,  with  costs  in  any  court  of  competent  jur- 
isdiction. In  any  such  action  at  law  it  shall  be  sufficient  for 
the  plaintiff  to  declare  generally  as  in  actions  of  debt  or  as- 
sumpsit for  money  had  and  received  by  the  defendant  to  the 
plaintiff's  use,  or  as  in  actions  of  replevin  or  trover  upon  a 
supposed  finding  and  the  detaining  or  converting  of  the  prop- 
erty of  the  plaintiff  to  the  use  of  the  defendant,  whereby  an 
action  hath  accrued  to  the  plaintiff,  according  to  the  form  of 
this  act,  without  setting  forth  the  special  matter.  In  case 
the  person  who  shall  lose  such  money  or  other  thing  as  afore- 

'  Parsons  'b.  State,  3  Carter,  499. 

'  Horton  u.  State,  8  Engl.,  62 ;  Williams  v.  State,  13  8m.  &  M.,  58. 

*  Elliott  n.  State,  36  Ala.,  78. 
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said,  shall  not,  within  six  months,  really  and  honajlde,  and 
■without  covin  or  collusion,  sue  and  with  effect  prosecute  for 
such  money  or  thing  by  him  lost  and  paid  or  delivered  as 
aforesaid,  it  shall  be  lawful  for  any  person  to  sue  for  and  re- 
cover treble  the  value  of  the  money,  goods,  chattels  and  other 
things  with  costs  of  suit  by.  special  action  on  the  case,  against 
such  winner  aforesaid,  one-half  to  the  use  of  the  county  and 
the  other  to  the  person  suing."* 

§  231.  Premises  Liable  for  Losses.  —  "  If  any  person  shall  rent 
or  lease  to  another  any  building  or  premises  to  be  used  or 
occupied,  in  whole  or  in  part,  as  a  common  gaming-house  or 
place  for  persons  to  come  together  to  play  for  money  or 
other  valuable  thing,  or  bet  upon  any  game  of  chance,  or 
shall  knowingly  permit  the  same  to  be  so  used  or  occupied, 
such  building  or  premises  so  used  or  occufiied  shall  be  held 
liable  for,  and  may  be  sold  to  pay,  any  judgment  that  may  be 
recovered  unier  the  preceding  section.  Proceedings  may  be 
had  to  subject  the  same  to  the  payment  of  any  such  judg- 
ment recovered  which  remains  unpaid,  or  any  part  thereof, 
either  before  or  after  execution  shall  issue  against  the  prop- 
erty of  the  person  against  whom  such  judgment  shall  have 
been  recovered;  and  when  execution  shall  issue  against  the 
property  so  leased  or  rented,  the  officer  shall  proceed  to  sat- 
isfy said  execution  out  of  the  building  or  premises  so  leased 
or  occupied  as  aforesaid:  Provided,  that  if  such  building  or 
premises  belong  to  a  minor  or  other  person  under  guardian- 
ship, the  guardian  or  conservator  of  such  person,  and  his  real 
and  personal  property,  shall  be  held  liable  instead  of  such 
ward,  and  his  property  shall  be  subject  to  all  the  provisions 
of  this  section  relating  to  thecollectiouof  said  judgment."^ 

§  232.  Enumerated  Cases  held  to  be  within  the  Statute  Relating 
to  Betting.  —  A  bet  or  wager  implies  a  risk  in  both  parties;' 
therefore,  vchere  goods  are  sold  at  tlieir  fair  valuation,  to  be 
paid  for  when  a  particular  candidate  is  elected,  the  transac- 

'  R  S.,  372,  §  132. 

'Id.  §133. 

"  Hizer  v.  State,  13  Ind.,  330 ;  Quarles  v.  State,  5  Humph.,  561. 
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tion  is  not  a  bet  or  wager,*  though  it  would  be  a  bet  or  wager 
if  the  goods  were  sold  at  a  price  exceeding  their  fair  value.'' 
So  an  agreement  between  two  persons,  the  one  to  make  the 
other  a  present  of  a  coat  if  the  candidate  selected  by  him  is 
not  elected,  is  in  law  a  bet  equally  if  it  was  such  in  words.* 
The  voting  of  electors  of  this  state  for  a  president  of  the 
United  States  is  an  election  within  the  meaning  of  the  stat- 
ute.* Formerly  betting  on  the  result  of  an  election  in  an- 
other state  was  held  not  to  be  illegal,'  but  under  the  present 
statute  it  is  illegal  to  bet  on  an  election  to  beheld  anywhere.* 
Betting  on  a  horse-race  is  betting  on  a  game  within  the  mean- 
ing of  the  statute,  and  the  money  so  lost  may  be  recovered 
back.'' 

12.  Baeeatry. 

§  233.  Provisions  of  the  Statute.  —  "  If  any  person  shall  wick- 
edly and  willfully  excite  and  stir  up  any  suits  or  quarrels  be- 
tween the  people  of  this  state,  either  at  law  or  otherv/ise,  with 
a  view  to  promote  strife  and  contention,  he  shall  be  deemed 
guilty  of  common  barratry,  and  shall  be  lined  not  exceeding 
one  hundred  dollars;  and  if  he  be  an  attorney  or  counselor- 
at-law,  he  shall  be  suspended  from  the  practice  of  his  profes- 
sion, for  any  time  not  exceeding  six  months."* 

STATEMENT  OF  THE   OFFENSE  OF   BAKKATRY. 

(Oommence  as  inform  on  page  113)  that  0.  D.,  on  the day  of ,  A. 

D.  18 — ,  and  on  divers  other  days  and  times,  as  well  before  as  afterwards,' 

'  Quarles  v.  State,  5  Humph.,  561. 

"  Glvens  B.  Roger,  11  Ala.,  543;  Parsons  b.  State,  2  Ind.,  499. 

'  Johnson  v.  Jones,  3  Sm.  &  M.,  456. 

*  McClm-ken  v.  Detriok,  33'  Ills.,  349. 
'  Morgan  v.  Pettlt,  3  Scam.,  529. 

•  R.  S.,  372,  g  132;  David  v.  Ransom,  1  Greene  Iowa,  383. 

'  Tatraan  v.  Strader,  23  Ills.,  493;  Mosher  «.  Griffin.  51  Ills.,  184;  Garrison 
9.  McGregor,  51  Ills.,  473 ;  contra,  Adams  v.  U.  S.,  Morris  Iowa,  169. 

«R.  S.,  35.5,  §26. 

°  Probably  the  words  "  and  on  clivers  other  days  and  times,  as  well  before 
as  afterwards,"  are  uuneoessary,  though  it  is  usual  and  safer  to  insert  them, 
for  without  these  words  the  court  might  possibly  erroneously  confine  the 
proof  within  the  limits  of  a  single  day.    2  Bish.  Or.  P.,  103. 
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at,  etc.,  in  the  county  aforesaid,  was  a  common  barrator,'  and  did  on  the  said 
first-mentioned  day,  and  on  said  other  days  and  times,  and  there  wickedly 
and  willfully  excite  and  stir  up  divers  snits  and  quarrels  between  the  pecv- 
pie  of  this  state,  at  law  and  otherwise,  with  a  view  then,  and  on  said  other 
da3'S  and  times,  and  there  to  promote  strife  and  contention,  to  the  common 
nuisance  of  all  the  people"  (conclude  as  inform  on  page  113). 

§234.  Bill  of  Particulars. — ^  According  to  the  common-Taw 
practice,  where  the  particular  facts  were  not  stated  in  charg- 
ing the  ofi'ense  of  barratry,  the  prosecutor  was  required  to 
give  the  defendant  before  the  trial  a  note  of  the  particular 
acts  of  barratry,  which  he  intended  to  prove  against  him,^ 
and  if  he  did  not,  the  court  would  not  suffer  the  prosecution 
to  proceed  with  the  trial  for  the  offense.^  For  otherwise  it 
would  have  been  impossible  for  him  to  have  prepared  for  the 
defense.^  The  prosecutor  was  not  at  liberty  to  give  evidence 
of  any  other  acts  of  barratry  than  those  which  were  stated  in 
the  note  of  the  particulars.^  But  we  do  not  know  of  any  de- 
cision of  the  courts  of  this  state  adopting  such  practice  here 
except  so  far  as  it  is  adopted  as  a  part  of  the  common  law.' 

§235.  AVho  Guilty  of  Barratry. —  A  justice  of  the  peace,  by 
exciting  and  stirring  up  suits  for  the  purpose  of  getting  fees, 
makes  himself  guilty  of  barratry,  though  the  suits  are  not 
groundless.'  An  attorney  who  merely  maiutains  a  ground- 
less action  cannot  be  guilty  of  barratry  if  he  did  not  advise 

'  Alleging  that  the  defendant  was  a  common  barrator,  was  necessary  at 
common  law,  3  Bish.  Cr.  L.,  g  65 ;  Rex  v.  Hardwick,  1  Sid.,  282 ;  Reg.  ii. 
Harmon,  6  Mod.,  311 ;  Reg.  v.  Urlyn,  3  Saund.,  308;  and  was  a  suflScient 
statement  of  the  oflfense  without  showing  any  particular  facts.  2  Arch.  C. 
P.  &  PI,  1071 ;  Lambert  v.  People,  9  Uowen,  578 ;  Com.  v.  Davis,  11  Pick., 
432;  13  Pick.,  363. 

^  The  conclusion  to  the  common  nuisance  may  possibly  be  essential.  3 
Bish.  Cr.  P.,  §  101. 

=  Rex  V.  Hodgson,  3  Car.  &  P.,  433 ;  Rex  d.  Bootyman,  5  Car.  &  P.,  590 ; 
Lambert  i).  People,  9  Cowen,  587 ;  Com.  v.  Snelling,  15  Pick.,  321. 

'  3  Bish.  Cr.  P.,  §  100. 

'  Rex  1).  Grove,  5  Mod.,  18 ;  Anson  v.  Stewart,  1  T.  R.,  754. 

•  Goddard  «.  Smith,  6  Mod.,  363  ;  Lambert  v.  People,  9  Cowen,  587;  Com. 
V.  Pray,  13  Pick.,  363;  Com.  -o.  Davis,  11  Pick.,  432. 

'  U.  S.  B.  Ross,  Morris  Iowa,  164. 

'  State  V.  Cliitty,  1  Bailey,  379. 
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or  encourage  its  commencement.'  The  offense  of  barratry 
may  be  committed  by  taking  and  keeping  possession  of  lands 
in  controversy,  by  all  kinds  of  disturbance  of  the  peace,  or  by 
spreading  false  rumors  and  calumnies  whereby  discord  may 
grow  among  neighbors.^  It  has  been  held  that  a  man  does 
not  make  himself  guilty  of  barratry  by  commencing  any  num- 
ber of  false  actions  in  his  own  right,'  but  the  better  opinion 
seems  to  be  that  if  such  actions  are  merely  groundless  and 
vexatious,  without  any  manner  of  color,  the  party  commenc- 
ing them  is  guilty  of  barratry.''  The  commencement  of  three 
suits,  with  intent  to  harrass  and  oppress  the  debtor,  when  only 
one  was  necessary,  may  be  evidence  of  three  acts  of  barratry .° 

§236.  Number  of  "  Suits  or  Quarrels"  Necessary.  —  The  words 
of  the  statute,^  "  suits  or  quarrels,"  seem  to  imply  that  there 
should  be  more  suits  or  quarrels  than  one  excited  or  stirred 
up.  Just  how  many  instances  of  offending  must  be  proved, 
does  not  seem  to  be  clearly  settled  by  the  authorities.'  At 
common  law  three  instances  were  ordinarily  sufficient  to  make 
the  defendant  guilty  of  barratry.* 

§237.  Jurisdiction —  Attorney.  —  Where  the  accused  is  an 
attorney  or  counselor-at-law,  since  the  punishment  in  addi- 
tion to  the  fine  is  that  he  shall  be  suspended  from  practice  of 
his  profession  for  any  time  not  exceeding  six  months,  a  jus- 
tice of  the  peace  has  no  jurisdiction  of  the  offense.'  Possibly 
to  convict  the  defendant  as  an  attorney  or  counselor,  or  to 
oust  the  justice  of  jurisdiction,  it  would  be  necessary  to  both 
allege  and  prove  that  he  was  an  attorney  or  counselor. 

'  1  Hawk  P.  C.  C,  81,  §  11. 

'  Kex  V.  Uriyn,  3  Saund.  R.,  n.  1 ;  Hawk  P.  C.  C,  81,  §§  1,  2 ;  8  Co.,  36. 

3  3  Aroh.  C.  P.  &  PL,  1070,  Roll.  Abr.,  355. 

*  2  Bish.  Or.  L.,  §  66 ;   1  Hawk  P.  C.  C,  475,  §  3 ;  Anonymous,  3  Mod.,  97. 
'  Com.  V.  McCulloch,  15  Mass.,  337 ;  State  v.  Chitty,  1  Bailey,  379. 
•RS.,  355,  826. 

'  Com.«.  McCulloch,  15  Mass.,  337;  Com.®.  Davis,  11  Pick.,  433;  Com.  e. 
Tubbs,  1  push.,  2,  3 ;  State  v.  Chitty,  1  Bailey,  379. 
«  2  Bisli.  Cr.  L.,  §  65 ;  Roscoe  Cr.  Ev.,  308. 

•  R.  S.,  405,  §  381. 
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13.  Maintenance. 

§  238.  Provisions  of  the  Statute.  —  "  If  any  person  shall  offi- 
ciously intermeddle  in  any  suit  at  common  law  or  in  chancery, 
thab  in  nowise  belongs  to  or  concerns  such  person,  by  main- 
taining or  assisting  either  partj^,  with  money  or  otherwise,  to 
prosecute  or  defend  such  suit,  with  a  view  to  promote  litiga- 
tion, he  shall  be  deemed  guilty  of  maintenance,  and  upon  con- 
viction thereof,  shall  be  fined  and  punished  as  incases  of  com- 
mon barratry:  Provided^  that  it  shall  not  be  considered  main- 
tenance for  a  man  to  maintain  the  suit  of  his  kinsman  or  ser- 
vant, or  any  poor  person  out  of  charity.'" 

STATEMENT  OP  THE  OFFENSE  OF  MAINTENANCE. 

{Commence  as  in  form  on  page  112)  that  on,  etc.,  at,  etc.,  in  the  said  county, 
C.  D.  did  unlawfully  and  officially  intermeddle  in  a  certain  suit  then  and 
there  depending  and  undetermined  in  the  circuit  cnui't  of  the  said  county 

of ,  wherein  one  E.  F.  was  plaintiff  and  one  G.  H.  was  defendant,  in  a 

plea  of  debt  that  then  and  there  in  nowise  belonged  to  or  concerned  the 
said  C.  D.,  by  then  and  there  maintaining  and  assisting  the  said  B.  F.,  a 
party-plaintiff  in  the  said  suit,  with  money  and  otherwise,  to  then  and  there 
prosecute  the  said  suit,  with  a  view  then  and  there  to  promote  litigation,' 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided'  {con- 
clude as  inform  on  page  113). 

§  239.  Evidence  of  Officiously  Intermeddling,  etc.  —  1.  It  must 
be  shown  that  the  defendant  offiaiously  intermeddled  toiih  a 
suit  iy  maintaining  or  assisting,  with  money  or  otherwise, 
to  prosecute  or  defend  it}  This  maybe  done  by  retaining  one 
to  be  counsel  for  a  party  to  the  suit,  or  otlierwise  paying  the 
whole  or  a  part  of  the  expenses  of  the  suit,^  or  by  furnishing 

'  R.  S.,  355,  §37;  TJ-nderwood  v.  Riley,  19  Wis.,  412;  Baker  v.  Baker,  14 
Wis.,  131. 

'^  It  is  not  necessary  to  negative  the  proviso  in  the  statute.  1  Bish.  Cr.  P., 
§639;  Lequat  9.  People,  11  Ills.,  330 ;  Metzgar  ».  People,  14  Ills.,  101 ;  con- 
tra, Mills  V.  Kennedy,  1  Bailey,  17. 

'  Probably  it  is  not  necessary  that  the  conclusion  should  be  against  the 
form  of  the  statute.    2  Bish.  Cr.  P.,  §  115. 

*  R.  S.,  355,  §  37 ;  Andrew  v.  Thayer,  30  Wis.,  228. 

'  2  Arch.  C.  P.  &P1.,  1072;  1  Hawk  P.  C.  C,  83,  §4;  Barker  V.  Barker,  14 
Wis.,  131 ;  Underwood  «.  Riley,  19  Wis.,  412 ;  Miller  v.  Larson,  Id.,  463. 
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any  other  valuable  thing  for  the  purpose  of  maintaining  the 
action,  and  by  taking  and  holding  possession  of  lands  in  con- 
troversy for  a  party  to  the  suit  by  force  or  subtilty.'  Haw- 
kins said  "that  a  man  of  great  power,  not  learned  in  the  law, 
may  be  guilty  of  maintenance  by  telling  another  who  asks 
his  advice  that  he  has  a  good  title,"  but  we  cannot  think  that 
such  is  the  law  under  our  statute.^  It  seems  clear  that  a  man 
is  in  no  danger  of  being  guilty  of  an  act  of  maintenance  by 
giving  another  friendly  advice  as  to  his  proper  remedy  at  law 
or  as  to  the  counselor  or  attorney.''  A  mere  promise  to  main- 
tain a  suit  is  not  in  itself  maintenance.''  An  attorney-at-iaw 
may  contract  to  render  services  iu  the  conduct  of  a  suit  for  a 
fee  contingent  upon  his  success  therein,  and  such  fee  may  be 
a  stipulated  percentage  of  the  amount,  or  a  portion  of  the 
property  recovered.  Such  contract  does  not  make  the  attorney 
guilt}-  of  maintenance.  Otherwise  in  case  he  undertakes  to 
pay  any  part  of  the  expenses  of  the  litigation.^ 

§240.  Evidence  of  Want  of  Interest.  —  3.  It  must  be  shown, 
unless  the  circumstances  are  such  that  it  will  be  presumed 
that  the  suit  in  noioise  ielonged  to  or  concerned  the  defend- 
ant? Probably  under  ordinary  circumstances,  this  being  a 
negative  fact,  particularly  within  the  knowledge  of  the  de- 
fendant, will  be  presumed  unless  the  contrary  is  shown.'  If 
a  person  has  an  interest  in  a  thing,  whether  great  or  small, 
certain  or  uncertain,  vested  or  contingent,  he  may  assist  in 
maintaining  an  action  for  it.*  For  example,  it  is  not  main- 
tenance for  a  vendor  with  a  warranty  to  uphold  his  vendee  in 

'  2  Bish.  Cr.  L.,  §  123-;  Baley  v.  Deakins,  5  B.  Monr.,  159. 

■'  3  Bisii.  Or.  L.,  §  126. 

=  3  Hawk  P.  C.  C,  83,  §9. 

*  Id.,  §8;  2  Arch  C.  P.  &  PI.,  1072. 

"  Allai-cl  «.  Lainirande,  39  Wis.,  503;  Stearns  v.  Felker,  38  Wis.,  595. 

«  R.  S.,  355,  §  37. 

'  Great  Western  R.  R.  Co.  v.  Bacon,  80  Ills.,  347 ;  Potter  ®.  Deyo,  19 
Wen.,  361. 

f  Master  b.  Miller,  4  T.  R.,  330 ;  Tlialiliimer  v.  Brinckerlioff,  3  Cowen,  639 ; 
LatliropB.  Amherst  Bank,  9  Met.,  489;  Knight  ».  Sawin,  6  Greenl„361; 
Cummins  v.  Latbam,  4  B.  Monr.,  105 ;  Wickham  v.  Conklin,  8  John.,  320. 
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a  suit  about  the  title.^  An  lieir-apparent  is  permitted  to  do 
the  same  for  an  ancestor  concerning  the  inheritance  of  land  of 
which  he  is  seized  in  fee.^  So  where  several  are  interested  in 
the  general  question  to  be  decided,  they  may  contribute  to  the 
expense  of  obtaining  a  judicial  determination  of  that  ques- 
tion.' 

§  241.  3.  Evidence  of  Intermeddling  to  Promote  Litigation. —  3. 
It  must  be  jiroved  that  the  intermeddling,  by  maintaining  or 
assisting  in  the  prosecution  or  defense  of  the  suit,  was  with 
a  view  to  promote  litigation.'^  Many  acts  deemed  mainte- 
nance at  common  law  are  not  offenses  under  our  statute,  for 
the  reason  that  they  are  not  done  with  a  view  to  promote  liti- 
gation. An  attorney  may  maintain  a  suit  for  a  party  under 
an  agreement  to  divide  the  money  or  property  recovered 
without  being  deemed  guilty  of  maintenance.^  The  statute 
permits  "a  man  to  maintain  the  suit  of  his  kinsman,  servant 
or  any  poor  person  ont  of  charity. "°  And  under  a  variety  of 
circumstances  landlords  and  tenants  may  assist  one  another  in 
their  suits,'  but  a  servant  cannot  lawfully  lay  out  his  own 
money  to  assist  the  master  in  his  suit  if  done  with  a  view 
to  promote  litigation.^  The  general  rule  is  that  whenever 
there  is  a  moral  duty  to  assist  another  in  a  cause,  or  the  act 
is  done  without  the  intent  of  promoting  litigation,  the  assis- 
tance rendered  is  no  violation  of  law." 

§  242.  Chiamperty.  —  The  common-law  offenses  of  champerty 
and  barratry,  except  so  far  as  they  are  included  in  the  statu- 

'  WllliamsOQ  «.  Sammons,  34  Ala.,  691 ;  Goodspecd  «.  Puller,  46  Me.,  141. 
'  1  Hawk  P.  C.  C,  457,  ^  18 ;  Pei'sse  v.  Persse,  7  01.  &  P.,  379 ;  Thalihimer 
u.  Brinckerhoff,  3  Cowen,  639. 

=  Gowen  %■  Nowell,  1  Greenl.,  293  ;  Frost «.  Paine,  12  Me.,  111. 

*K.  S.,  355,  §27. 

'  Newkirk  d.  Cone,  18  Ills.,  449. 

e  R.  8.,  355,  §  37. 

'  1  Hawk  P.  C.  C,  459,  §  37 ;  Thalihimer  «.  Brinckerlioflf,  8  Cowen,  633. 

"  1  Hawk  P.  C.  C,  83,  §§  36,  37. 

•  3  Bish.  Or.  L.,  §  128. 
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tory  offenses  of  barratry  and  maintenance,  are  abolislied  in 
this  state.^ 

14.  Compounding  a  Chime. 

§  243.  Provisions  of  the  Statute.  —  "  Whoever  takes  money, 
goods,  chattels,  lands  or  other  reward,  or  promise  thereof,  to 
compound  any  criminal  offense,  shall  be  iined  in  double  the 
sum  or  value  of  the  thing  agreed  for  or  taken;  bnt  no  person 
shall  be  debarred  from  taking  his  goods  or  property  from  the 
thief  or  felon,  or  receiving  compensation  for  the  private  in- 
jury occasioned  by  the  commission  of  any  such  criminal  of- 
fense."^ 

§  244.  Jurisdiction.  —  A  justice  of  the  peace  has  jurisdiction 
to  try  the  offense  only  where  the  sum  or  value  of  the  thing 
agreed  for  or  taken  does  not  exceed  one  hundred  dollars.' 

STATEMENT  OF   THE   OFFENSE   OF   COMPODNDING  A   CRIME. 

{Commence  hy  stating  the  offense  compounded  as  in  ordinary  cases  and 

then  add)  that  C.  D.  afterwards,  to  wit.,  on  the* day  of ,  A.  D  18 — , 

at,  etc.,  in  the  said  county,  well  knowing  the  said  criminal  oifense  had  been 
committed,  did  unlawfully  take  and  receive  of  the  said  E.  F.  a  large  sum 
of  money,  to  wit.,  the  sum  of  fifty  dollars,  to  then  and  there  compound  the 
said  criminal  offense,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  {conclude  as  inform  onpage  112). 

§  245.  Rule  at  Common  Law  and  under  the  Statute  as  to  Com- 
pounding Crimes.  —  At  common  law  it  was  not  uncommon 
when  a  person  was  convicted  of  a  misdemeanor  which 
principally  and  more  immediately  affected  some  individual, 
as  battery,  imprisonment,  or  the  like,  for  the  court  to  permit 

■  Newkirk  v.  Cone,  18  Ills.,  449.  In  Ohio,  Key  v.  Vattier,  1  Ohio,  132, 
Iowa,  Wright  v.  Meek,  3  Greene,  473,  and  Vermont,  Dauforth  v.  Streeter,  28 
Vt.,  490,  champerty  is  not  a  criminal  offense. 

=  Id.,  §43.  ~ 

'  R.  8.,  358,  §  43;  Id.,  405,  §381. 

*  Where  tlie  time  of  committing  the  offense  is  alleged  to  be  on  a  day 
subsequent  in  date  to  that  on  which  it  was  charged  to  have  been  com. 
pounded,  although  charged  to  have  been  compounded  afterwards,  the  affi- 
davit is  insufficient.    State  v.  Dandy,  1  Brev.,  395. 
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the  defendant  to  speak  with  the  prosecutor  before  any  judg- 
ment was  pronounced,  and  if  the  prosecutor  declared  himself 
satisfied,  to  inflict  but  a  trivial  punishment;'  but  in  this  state, 
under  our  statute,^  there  can  be  no  settlement  or  comj)ound- 
ing  of  eitlier  a  felony'  or  a  misdemeanor.*  Even  in  an  action 
on  a  penal  statute,  the  plaintiff  has  no  right  to  compound 
with  the  defendant  without  leave  of  the  court,  but  he  has  a 
right  to  receive  payment  of  the  penalty  or  judgment,  and  may 
discharge  it  without  leave  of  the  court.^ 

§  246.  Wliat  a  Compounding  of  a  Crime.  —  Where  a  person  who 
is  charged  with  larceny  pays  money  to  the  person  from  whom 
the  property  was  stolen,  upon  an  agreement  that  the  latter 
would  not  prosecute  for  the  larceny,  that  would  be  compound- 
ing a  felony,  and  would  of  itself  constitute  a  crime,  and 
be  punishable  as  such.  If,  however,  the  money  was  paid  to 
the  owner  of  the  property  stolen,  for  the  purpose  of  reimburs- 
ing the  latter  for  the  exj^ense  he  had  incurred  in  searching  for 
the  property,  the  taking  or  receiving  the  money  would  not  be 
criminal.^  Where  a  man  accused  his  cashier  of  stealing 
money,  and  the  cashier  gave  his  note  indorsed  by  his  father 
to  settle  the  matter,  there  being  no  prosecution  set  on  foot  or 
agreement  not  to  prosecute  it,  it  was  held  that  there  was  no 
compounding  a  crime.^  Accepting  the  promissory  note  of 
one  guilty  of  larceny,  as  a  conpideration  for  not  prosecuting  the 
offense,  amounts  to  a  compounding  of  a  felony.' 

'  4  Blackf.,  363 ;  Beeley  s.  Wingfield,  11  East,  46 ;  Baker  v.  Townsend,  7 
Taunt.,  433 ;  Kirk  v.  Strickwood,  4  B.  &  Ad.,  431. 

"R.  S.,  358,  §43. 

'Jones  V.  Rice,  18  Pick.,  440;  Com.  v.  Pease,  16  Mass.,  91;  Plumer  o. 
Smith,  5  N.  H.,  553 ;  Rex  v.  Stone,  4  Oar.  &  P.,  379 ;  Bothwell  v.  Brown,  51 
Ills.,  334;  Taylor  v.  Cottrell,  16  Ills.,  94. 

'Collins  v.  Blantern,  3  "Wilson,  341;  Edgecombe  v.  Rodd,  5  East,  394; 
Jones  V.  Rice,  18  Pick.,  440 ;  Beeley  v.  Wingfield,  11  East,  46,  n.  1. 

'  Bradway  qui  tarn  v.  Leworthy,  9  John.,  851 ;  Plummer  s.  Smith,  5  N.  H., 
553 ;  Bailey  v  Buck,  11  Vt.,  253 ;  Burr.,  1939 ;  Crowel  qui  tarn  v.  Woodworth, 
11  John.,  474;  Hinesburg  v  Sumner,  9  Vt.,  36. 

«  Bothwell  fl.  Brown,  51  Ills.,  334;  Taylor  v.  Cottrell,  16  Ills,  94. 

'  Catlin  V.  Henton,  9  Wis.,  476. 

'  Com  V.  Pease,  16  Mass.,  94;  Com.  o.  Corey,  3  Mass.,  534;  1  Camp.,  45;  8 
M.  &  S.,  301. 
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§  247.  Evidence.  —  The  record  of  the  conviction  is  prima 
facie  evidence  of  the  felony,  but  not  conclusive  as  against  the 
compounder;'  but  in  the  case  of  a  prosecution  for  compound- 
ing a  crime  and  agreeing  to  withhold  evidence,  the  acquittal 
of  the  princij)al  offender  is  not  competent  evidence  for  the 
defense.^ 

15.  Assuming  a  Coepoeate  ITamb. 

§  248.  Provisions  of  the  Statute.  —  "If  any  company,  associa- 
tion or  person  puts  forth  any  sign  or  advertisement,  and  there- 
in assumes,  for  the  purpose  of  soliciting  business,  a  corporate 
name,  not  being  incorporated,  or,  being  incorporated,  puts 
forth  any  sign  or  advertisement  assuming  any  other  or  differ- 
ent name  than  that  by  which  it  is  incorporated  or  authorized 
by  law  to  act,  such  company,  association  or  person  shall  be 
fined  not  less  than  ten  dollars  nor  more  than  two  hundred 
dollars,  and  a  like  sum  for  each  day  he  or  it  shall  continue  to 
offend  after  having  been  once  iined."^ 

STATEMENT  OP  THE  OPFBNSE  OF  ASSUMING  A  CORPORATE  NAME. 

{Commence  as  in  form  on  page  112)  that  C.  D.  and  E.  F.,  on,  etc.,  at,  etc., 
in  the  said  county,  then  and  there  being  a  compan}^,  d  id  put  forth  a  cer- 
tain aignand  did  then  and  there  therein  assume,  for  the  purpose  of  soliciting 
business,  a  corporate  name,  the  said  C.  D.  and  E.  F.  not  being  then  and  there 
incorporated,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  {conclude  as  in  form  on  page  112). 

16.  Refusing  to  Atlow  Peisonee  to  See  Counsel. 

§  249.  Provisions  of  the  Statute.  —  "  All  public  officers,  sher- 
iffs, coroners,  jailors,  constables  or  other  officers  or  persons 
having  the  custody  of  any  person  committed,  imprisoned  or 
restrained  of  his  liberty  for  any  alleged  cause  whatever,  shall, 
except  in  cases  of  'imminent  danger  of  an  escape,  admit  any 
practicing  attorney-at-law  of  this  state,  whom  such  person  so 

'  State  V.  Buhammel,  2  Harring.,  532. 
'  People  v.  Buokland,  13  Wen.,  592. 
'  B.  S.,  385,  §  220. 
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restrained  of  his  liberty  may  desire  to  see  or  consult,  to  see 
and  consult  such  person  so  imprisoned,  alone  and  in  private, 
at  the  jail  or  other  place  of  custody;  and  when  any  such 
prisoner  is  about  to  be  removed  beyond  the  limits  of  this 
state  by  any  person  or  public  officer,  under  any  pretence 
whatever,  he  shall  at  all  times  be  entitled  to  reasonable  delay 
for  the  purpose  of  obtaining  counsel,  and  of  availing  himself 
of  the  laws  of  this  state  for  the  security  of  j)ersonal  liberty. 
If  any  public  officer,  or  other  person  aforesaid,  shall  violate 
the  provisions  of  this  act  (section),  he  sliall,  for  every  sucK 
offense,  forfeit  and  pay  to  the  person  aggrieved,  one  hundred 
dollars,  to  be  recovered  by  action  of  debt,^  in  any  court  of 
competent  jurisdiction.^ 

17.  Omitting  to  Label    or   Keep  Eeooed  of  Foisonoits 
Deugs  Sold  oe  Given  Away. 

§  250.   Selling    Poisonous    Drugs    without    being    Labeled.  — 

"  Every  druggist  or  other  person  who  shall  sell  and  deliver 
any  arsenic,  strychnine,  corrosive  sublimate,  prussic  acid  or 
any  other  substance  or' liquid  usually  denominated  as  poison- 
ous, without  having  the  word  "poison"  written  or  printed 
upon  a  label  attached  to  the  phial  or  parcel  in  which  such 
drug  is  contained,  or  shall  sell  and  deliver  any  drug  or  med- 
icine other  than  upon  the  prescription  of  a  physician,  without 
having  the  name  of  such  drug  or  medicine  printed  or  written 
upon  a  label  attached  to  the  phial  or  parcel  containing  the 
same,  shall  be  fined  not  exceeding  twenty-five  dollars.'" 

STATEMENT  OF  THE  OFPENSE  OF  SELLING  AKSENIC  WITHOUT  BEING 
PROPEKLY  LABELED. 

{Oommence  as  inform  on  page  113)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  sell,  and  then  and  there  deliver,  arsenic,  then  and  there  being 
a  poisonous  substance,  to  one  E.  F.,  without  then  and  there  having  the 

'  A  justice  of  the  peace  has  jurisdiction  of  the  action  of  debt.  R.  S.,  639, 
§  13.  Therefore  he  has  jurisdiction  of  an  action  for  violating  the  provisions 
of  this  section  of  the  statute. 

'  R.  S.,  387,  §  229. 

»Id.,  861,  §62. 
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rord  "  poison"  written  or  printed  upon  a  label  attached  to  the  phial  {or 
"parcel")  in  which  the  said  arsenic  wag  then  and  there  contained,  contrary 
to  the  form  of  the  statute  in  sucli  case  made  and  provided  {conclude  as  in 
form,  on  page  112j. 

§  251.  Selling,  etc.,  Poisonous  Drugs  without  Keeping  a  Record.  — 

"  If  any  druggist  or  other  person  sells  or  gives  away  any  arsenic, 
strychnine,  corrosive  sublin7ate  or  prussic  acid,  without  the 
written  prescription  of  a  physician,  and  fails  to  keep  a  record 
of  the  date  of  such  sale  or  gift,  the  article  and  amount  thereof 
sold  or  given  away,  and  the  person  to  whom  delivered,  he 
shall  be  fined  not  exceeding  fifty  dollars  for  each  neglect. 
Whoever  purchases  any  such  poison  and  gives  a  false  or  ficti- 
tious name,  shall  be  punished  in  the  same  manner."^ 

STATEMENT  OF  THE  OFFENSE   OF  FAILING  TO   KEEP  REOORD  OF  THE 
SALE   OR   GIFT   OF   STRYCHNINE. 

{Commence  as  in  form  on  page  1 12)  that  C.  D.,  on,  etc.,  at,  etc.,  in  said 
counry,  did  sell  strychnine  without  the  written  prescription  of  a  physician, 
and  did  not  then  and  there  keep  a  record  of  such  sale,  nor  of  the  amount  of 
said  stiychnine  so  sold,  nor  of  the  person  to  whom  the  said  stiychnine  was 
then  and  there  delivered,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  {conclude  as  inform  on  page  112). 

18.  Drunkenness. 

§252.  Provisions  of  the  Statute.- — "Any  intoxicated  person 
found  in  any  street,  highway,  or  other  public  place,  or  so  found 
disturbing  the  peace  of  the  public,  or  of  his  own  or  any  other 
tamily  in  any  private  building  or  place,  shall  for  the  first  of- 
fense be  fined  not  more  than  five  dollars,  and  upon  any  sub- 
sequent conviction  shall  be  fined  not  exceeding  twenty-five 
dollars.  Prosecutions  under  this  section  shall  be  commenced 
within  thirty  days  after  the  ofi'ense  is  committed,  and  the 
justice  of  the  peace  may  remit  the  punishment,  in  whole  or 
in  part,  when  he  is  satisfied  the  public  welfare  and  the  good 
of  the  offender  require  it."^ 

'  R.  S.,  361,  §  63. 
'Id.,  §64. 
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STATEMENT  OF  THE  OFFENSE  OP  DKUNKENNESS. 

{Gomrmnce  as  inform  onpage  113)  that  C.  D.,  on,  etc.,  at,  etc.,  was  found  in 
a  public  street  then  and  tliere  intoxicated,  oontrarj'  to  tlie  form  of  tlie  statute 
in  sucli  case  made  and  provided  {eondude  as  inform  onpage  112). 

§253.  Continued — Of  Officer. —r  Tlie  statute  provides  that 
"any  officer  of  a  town,  village,  city,  county  or  state,  who  shall 
be  intoxicated  while  in  the  discharge  of  the  duties  of  his 
office,  shall  be  fined  for  the  first  offense  the  sum  of  ten  dollars, 
and  for  the  second  ofl^ense  the  sum  of  twenty  dollars,  and 
for  the  third  ofiense  shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction  of  such  misdemeanor,  shall  forfeit  his  office;  and 
in  such  case  the  vacancy  occasioned  thereby  shall  be  filled  in 
the  same  manner  as  if  such  officer  had  filed  his  resignation  in 
the  proper  office,  and  it  had  been  accepted  b}'  the  proper  offi- 
cer: Provided,  such  acceptance  shall  have  been  necessary  to 
make  the  office  vacant.  The  penalties  for  the  first  and  second 
ofiense  given  by  this  section  may  be  recovered  in  an  action 
of  debt,  in  the  name  of  the  people  of  the  State  of  Illinois,  be- 
fore any  justice  of  the  peace  of  the  proper  county,  and  when 
collected  shall  be  paid  to  the  county  superintendent  where 
such  offense  shall  have  been  committed,  for  the  use  of  the 
school  fund."^ 

19.  Officer  not  Trying  to  Prevent  a  Duel. 

§254.  Provisions  of  the  Statute. — "If  any  judge,  justice  of 
the  peace,  sheriff,  or  other  officer  bound  to  preserve  the  pub- 
lic peace,  shall  have  knowledge  of  an  intention  on  the  part  of 
any  two  persons  to  fight  with  a  deadly  weapon  or  weapons, 
and  such  officer  shall  not  use  and  exert  his  official  authority 
to  arrest  the  parties  and  prevent  the  duel,  every  such  officer 
shall  be  fined  not  exceeding  one  hundred  dollars."^ 

'  R.  S.,  383,  §209. 
'Id., 362,  §73. 

12 
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STATBMBNT  OF    TUB  OFPBNSE   OF  AN  OFFICER    NOT  TRTINCi  TO  PREVENT 

A  DTTBL. 

{Commence  as  infot-m  on  page  112)  tliat  0.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  then  and  there  being  a  sheriff  of  the  said  county,  and  being  then 
and  tliere  bound  to  preserve  the  public  peace,  and  then  and  there  having 
knowledge  of  the  intention  on  the  part  of  E.  F.  and  G.  H.  to  fight  with 
deadly  weapons,  did  not  use  and  exert  his  oflBoial  authority  to  arrest  the 
said  E.  P.  and  G.  H.  and  then  and  there  to  prevent  the  duel,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  [conclude  as  in  form 
on  page  112). 

20.  Officer    Neglecting   to   Suppress   an  Unlawful  As- 
sembly OP  Twelve  ok  More  Persons. 

§  355.  Provisions  of  the  Statute.  —  The  statute  provides  in 
substance  that  "  when  twelve  or  more  persons,  any  of  them 
armed  with  clubs  or  dangerous  weapons,  or  thirty  or  more, 
armed  or  unarmed,  are  unlawfully,  riotously  or  tumultuously 
assembled  in  any  city,  village  or  town,  it  shall  be  the  duty  ot 
each  of  the  municipal  officers,  constables  and  justices  of  the 
peace  thereof,  and  of  the  slieriif  of  the  county  and  his  depu- 
ties, to  go  among  the  persons  so  assembled,  or  as  near  to 
them  as  they  can  safely  go,  and  in  the  name  of  the  state  com- 
mand them  immediately  and  peaceably  to  disperse;  and  if 
they  do  not  obey,  such  officers  shall  command  the  assistance 
of  all  persons  present,  in  arresting  and  securing  the  persons 
so  unlawfully  assembled;"  "  and  each  such  officer  having  no- 
tice of  such  unlawful  assembly,  refusing  or  neglecting  to  do 
his  duty  in  relation  thereto  as  aforesaid,  shall  be  fined  not 
exceeding  tWo  hundred  dollars."^ 

STATEMENT   OF  THE   OFFENSE   OF  NEGLECTING   TO   SUPPRESS  AN  UN 
LAWFUL  ASSEMBLY. 

{Gommence  as  in  form  on  pagelli)  thai  an,  etc.,  at,  etc.,  in  the  said  county, 
twelve  or  more  persons,  some  of  them  armed  with  clubs  and  dangerous 
weapons,  were  unlawfully,  riotously,  and  tumultuously  assembled  in  the 
said  town  (or  village  or  city)  \  that  C.  D.,  then  and  there  being  a.  sheriflF  of 
the  county  aforesaid,  and  then  and  there  having  notice  of  the  said  unlawful 
assembly,  did  then  and  there  refuse  and  neglect  to  go  among  the  persons  so 

'  R.  S.,  390,  §253. 
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assembled,  or  as  near  to  them  as  he  could  safely  go,  and  then  and  there  in 
the  name  of  the  state  command  them  immediately  and  peaceahly  to  disperse, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  (conclude 
as  inform  on  page  113). 

21.  Illegal  Fees. 

§  256.  Provisions  of  the  Statute.  —  "  If  any  officer  authorized 
by  law  to  charge  fees  shall  charge,  claim,  demand  or  take  any 
greater  fee  than  such  as  is  by  law  allowed  to  him  for  the  ser- 
vice performed,  or  shall  charge,  claim,  demand  or  take  any 
fee,  or  who  shall  knowingly  charge  a  fee  when  no  fee  is  al- 
lowed him  by  law,  or  when  the  services  for  which  such  fee  is 
charged  have  not  been  performed  by  him  or  bj^  some  person 
for  him,  he  shall,  on  the  first  conviction  thereof,  be  fined  not 
less  than  twenty-five  dollars  nor  more  than  two  hundred  dol- 
lars, and  upon  a  subsequent  conviction  of  any  like  oft'ense  he 
shall  forfeit  his  office,  and  be  confined  in  the  county  jail  not 
less  than  thirty  days  nor  more  than  one  year."^ 

STATEMENT  OP  THE   OFFENSE  OP   TAKING   ILLEGAL   FEES. 

{Commence  as  in  form  on  page  113)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  then  and  there  being  a  justice  of  the  peace  of  said  county,  and  then 
and  there  authorized  by  law  to  charge  fees,  did  unlawfully  charge,  claim, 
demand,  and  take  a  greater  fee  than  such  as  was  by  law  then  and  there  al- 
lowed to  him,  to  wit.,  for  administering  an  oath  to  a  witness  on  a  trial  then 
and  there  had  before  him  between  the  said  A.  B.  and  one  E.  P.,  the  sum  of 
twenfy-five  cents,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  {conclude  as  in  form  o.i  page  112). 

§  257.  Continued  —  Private  Remedy.  —  "  Any  officer  who  vio- 
lates the  provisions  of  the  preceding  section  shall,  in  addi- 
tion to  the  penalty  therein  provided,  be  fined  for  each  item  so 
charged,  collected  or  received  not  less  than  ten  dollars,  nor 
more  than  on6  hundred  dollars,  to  be  sued  for  and  recovered 
before  any  justice  of  the  peace  of  the  proper  county,  in  an  ac- 
tion of  debt,  in  the  name  of  the  People  of  the  State  of  lUi- 

'  R.  S.,  384,  §  213. 
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nois,  and  for  the  use  of  the  person  against  whom  snch  fee  is 
charged,  or  from  whom  the  same  is  received  or  collected."' 

22.  Intimidation  of  "Workmen,  etc. 

§  258.  Provisions  of  the  Statute.  —  "  If  any  person  shall,  by 
threat,  intimidation  or  nnlawful  interference,  seek  to  prevent 
any  other  person  from  working  or  from  obtaining  work  at 
any  lawful  business,  on  any  terms  that  he  may  see  fit,  such 
person  so  offending  shall  be  fined  not  exceeding  two  hundred 
dollars."'^ 

STATEMENT  OF   THE   OFFENSE  OF  INTIMIDATING   WOBKMBN. 

(Commence  as  inform  onpage  113)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  then  and  there,  "cy  tlireat,  intimidation  and  unlawful  interference, 
seeli  then  and  tliere  to  prevent  E.  F.  from  worlcing  at  a  lawful  business  on 
the  terms  that  C.  D.  tlien  and  there  saw  fit,  contrary  to  the  form  of  the 
statute  in  sucli  case  made  and  provided  {conclude  as  in  form  onpage  113). 

23.  Advertising  Lotteries. 

§  259.  Provisions  of  the  Statute.  —  "  Whoever  knowingly 
prints,  publishes,  distributes  or  circulates,  or  knowingly 
causes  to  be  printed,  published,  distributed  or  circulated,  any 
advertisement  of  any  lottery  ticket  or  scheme,  or  any  share 
in  such  ticket  or  scheme,  for  sale,  eitlier  himself  or  by  another 
person,  or  sets  up,  or  exhibits,  or  devises,  or  makes,  for  the 
purpose  of  being  set  up  and  exhibited,  any  sign,  symbol,  or 
emblematic  or  other  representation  of  a  lottery,  or  the  draw- 
ing thereof,  in  any  way  indicating  where  a  lottery  ticket  or 
any  share  thereof,  or  any  such  writing,  certificate,  bill,  token, 
or  other  device  before  mentioned  may  be  purchased  or  ob- 
tained, or  in  any  way  invites,  or  entices,  or  attempts  to  iiivite 
or  entice,  any  other  person  to  purchase  or  receive  the  same, 

'  R.  S.,  3a4,  §  314.  A  proceeding  under  the  preceding  section  for  the 
same  violation  will  not  be  a  bar  to  an  action  under  this.  People  «.  Ste- 
phens, 13  Wen.,  341 ;  Batchley  v.  Moser,  15  Wen.,  315. 

"  R.  S.,  376,  §  159. 
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shall,  for  each  offense  be  fiaed  not  exceeding  one  hundred 
dollars.'" 

STATEMENT  OP  THE  OFFENSE  OF  ADVERTISING  A  LOTTERY. 

(Oommenee  as  in  form  on  page  113)  that  0.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully  and  knowingly  print,  publish,  distribute  and  circu- 
late an  advertisement  of  a  lottery  ticket  aud  scheme  for  sale,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  {conclude  as  in 
form  on  page  113). 

§  260.  Evidence.  —  It  is  not  necessary  to  allege  nor  to  prove 
upon  the  trial  what  kind  of  tickets  the  defendant  advertised, 
nor  that  they  were  advertised  as  being  for  sale  within  the 
county  where  the  indictment  was  found.'^  A  sign-board  at  a 
person's  place  of  business,  giving  notice  that  lottery-tickets 
are  for  sale  there,  is  an  advertisement  within  the  meaning  of 
the  statute.'  And  the  continuance  of  such  a  sign-board, 
though  put  up  before  the  statute  went  into  effect,  is  a  new 
advertisement  by  which  the  penalty  of  the  statute  is  incurred."* 

24:.  Vagabonds. 

§261.  Provisions  of  the  Statute.  —  "Yagabonds,  idle  and  dis- 
solute persons  who  go  about  begging,  persons  who  use  any 
juggling  or  unlawful  games  or  plays,  i-unaways,  pilferers, 
common  drunkards,  common  night-walkers,  lewd,  wanton  and 
lascivious  persons  in  speech  or  behavior,  common  railers  and 
brawlers,  persons  who  habitually  neglect  their  employment 
or  calling,  and. do  not  provide  for  themselves  or  for  the  support 
of  their  families,  and  all  other  idle  and  disorderly  persons,  in- 
cluding therein  those  persons  who  neglect  all  lawful  business, 
and  habitually  misspend  their  time  by  frequenting  houses  of 
ill-fame,  gaming  houses  or  tippling  shops,  may  be  confined  in 
the  county  jail,  or  in  the  work-house,  if  any  there  be  in  the 
county,  or  in  the  house  of  correction,  if  any  there  be  in  the 

1 K.  S.,  379,  g  183. 

'  Com.  V.  Hooper,  5  Pick.,  43;  Com.  v.  Johnson,  Thatcher,  C.  C,  284. 

"  Com.  v.  Hooper,  5  Pick.,  43. 

*  Id.  ■  Com.  V.  Johnson,  Thatcher,  C.  C,  146. 
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county,  to  which  the  county  has  a  right  to  commit  any  person, 
not  exceeding  six  months.'" 

STATEMENT  OF  THE   OrPENSB   OF  BEING  A  VAGABOND. 

(Commence  as  in  form  on  page  112)  that  C.  D.,  on  the day  of , 

A.  D.  18 — ,  and  from  thenceforth  to  tlie  present  time,  at,  etc.,  in  the  said 
county,  being  then  at  the  time  first  above  mentioned,  and  all  the  time  since 
to  the  present  time,  and  there  a  vagabond,  did  go  about  begging,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided  (conclvde  as  in 
form,  on  page  112). 

§  262.  Contiiined  —  Conviction  before  a  Justice.  —  "When  a  perr 
son  is  convicted  before  a  justice  of  the  peace  or  police  magis- 
trate of  any  oifense  mentioned  in  the  preceding  section,  he 
may,  instead  of  the  punishment  therein  mentioned,  be  iined 
not  exceeding  twenty  dollars,  with  or  without  a  condition 
that  if  the  same,  with  the  costs  of  the  proceeding,  is  not  paid 
within  the  time  specilied,  he  shall  be  committed  to  the  county 
I'ail  or  to  the  workhouse,  if  any  there  be  within  tlie  county,  or 
to  the  house  of  correction,  if  any  there  be  in  the  county,  to 
which  the  county  has  a  right  to  commit  any  person,  as  is  pro- 
vided in  the  preceding  section,  which  conditional  sentence 
shall  be  carried  into  execution  as  in  other  cases  of  commit- 
ment.^ 

25.     Selling  Liquoe  "Without  License.  , 

§  263.  Dram  Shop  Defined.  —  ''A  dram-shop  is  a  place  where 
spirituous  or  vinous  or  malt  liquors  are  retailed  by  less  quan- 
tity than  one  gallon,  and  intoxicating  liquors  shall  be  deemed 
to  include  all  such  liquors  within  tlie  meaning  of  this  act."' 

§264.  Definition  and  Punishment.' — "  Whoever,  not  having  a 
license  to   keep    a  dram-shop,  shall  by   himself  or  another, 

'  R.  S.,  393,  §270.  The  justice  has  jurisdiction  under  this  section.  R.  S., 
405,^381. 

"B.  8,  393,  §271. 

'  Id.,  488,  §  1.  The  sale  of  cider  at  a  public  bar  is  not  an  offense  under 
the  statute,  without  proof  that  the  cider  was  intoxicating.  Com.  v.  Chap- 
pel,  116  Mass.,  7. 
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either  as  principal,  clerk  or  servant,  directly  or  indirectly,  sell 
any  intoxicating  liquor  in  any  less  quantity  than  one  gallon, 
or  in  any  quantity  to  be  drank  upon  the  premises,  or  in  or 
upon  any  adjacent  room,  building,  yard,  premises  or  place  of 
public  resort,  shall  be  fined  not  less  than  $20  nor  more  than 
$100,  and  imprisoned  in  the  county  jail  not  less  than  ten  nor 
more  than  thirty  days."^ 

§  265.  How  License  may  be  Granted.  —  "The  county  boards  of 
each  county  may  grant  licenses  to  keep  so  many  dram-shops 
in  their  county  as  they  may  think  the  public  good  requires, 
upon  the  application  by  petition  of  a  majority  of  the  legal 
voters  of  the  town,  if  the  county  is  under  township  organiz- 
ation, and  if  not  under  township  organization,  then  of  a  ma- 
jority of  the  legal  voters  of  the  election  precinct  or  district, 
where  the  same  is  proposed  to  be  located,  and  upon  the  pay- 
ment into  the  county  treasury  of  such  sum  as  the  board  may 
require,  not  less  than  $50  nor  more  than  $300  for  each  li- 
cense, and  upon  the  compliance  with  the  provisions  of  this 
act :  Provided,  such  board  shall  not  have  power  to  issue  any 
license  to  keep  any  dram-shop  in  any  incorporated  city,  town 
or  village,  or  within  two  miles  of  the  same,  in  which  the  cor- 
porate authorities  have  authority  to  license,  regulate,  restrain 
or  prohibit  the  sale  of  liquors,  or  in  any  place  where  the  sale 
of  intoxicating  liquors  is  prohibited  by  law.'" 

§266.  Form  of  License — -Rights  under  —  May  be  Revoked. — 
"  The  license  shall  state  the  time  for  which  it  is  granted,  which 
shall  not  exceed  one  year,  the  place  where  the  dram-shop  is 
to  be  kept,  and  shall  not  be  transferable,'  nor  shall  the  per- 
son licensed  keep  a  dram-shop  at  more  than  one  place  at  the 
same  time,  and  any  license  granted  may  be  revoked  by  the 
county  board  whenever  they  shall  be  satisfied  that  the  person 
licensed  has  violated  any  of  the  provisions  of  this  act,  or 
keeps  a  disorderly  or  ill-governed  house  or  place  of  resort  for 

'  R.  S.,  438,  ?  3.    As  to  construction  of  former  statute,  see  Anderson  v. 
People,  63  Ills.,  53. 
»R.  S.,  438,  §3. 
■  Lewis  «.  U.  S.,  Morris  Iowa,  199. 
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idle  or  dissolute  persons,  or  allows  any  illegal  gaming  in  Lis 
dram-shop,  or  in  any  house  or  place  adjacent  thereto."' 

§267.  Bond  —  How  Taken,  Suit  on.— "JSTo  person  shall  be 
licensed  to  keep  a  dram-shop,  or  to  sell  intoxicating  liquors, 
by  any  county  board,  or  the  authorities  of  any  city,  town,  or 
village,  unless  he  shall  iirst  give  a  bond  in  the  penal  sum  of 
$3000,  payable  to  the  people  of  the  State  of  Illinois,  with  at 
least  two  good  and  suiSeient  sureties,  freeholders  of  the  county 
in  which  the  license  is  to  be  granted,  to  be  approved  by  the 
officer  who  maybe  authorized  to  issue  the  license,  conditioned 
that  he  will  pay  to  all  persons  all  damages  that  they  may  sus- 
tain, either  in  person  or  property  or  means  of  support,  by 
reason  of  the  person  so  obtaining  a  license,  selling  or  giving 
away  intoxicating  liquors.  The  officer  taking  such  bond  may 
examine  any  person  offered  as  security  upon  any  such  bond, 
under  oath,  and  require  him  to  subscribe  and  swear  to  his 
statement  in  regard  to  his  pecuniary  ability  to  become  such 
security.  Any  bond  taken  pursuant  to  this  section  may  be 
sued  upon  for  the  use  of  any  person  or  his  legal  representa- 
tives, who  may  be  injured  by  reason  of  the  selling  or  giving 
away  any  intoxicating  liquor  by  the  person  so  licensed,  or  by 
his  agent  or  servant."^ 

§  268.  Selling  or  Giving  to  a  Minor  or  Drunkard. — "  Whoever 
by  himself  or  his  agent  or  servant,  shall  sell  or  give  intoxi- 
cating liquor  to  any  minor  without  the  written  order  of  his 
parent,  guardian,  or  family  physician,  or  to  any  person  intox- 
icated, or  who  is  in  the  habit  of  getting  intoxicated,  shall  for 
each  offense  be  fined  not  less  than  $20  nor  more  than  $100, 
and  imprisoned  in  the  county  jail  not  less  than  ten  nor  more 
than  thirty  days.'" 

§  269.  Nuisances  —  Penalty  —  Bond  —  Evidence. —  "  All  places 
where  intoxicating  liquors  are  sold  in  violation  of  this  act, 

'  R.  S..  438,  §  i. 

'  Id.,  439,  g  5. 

*  Id.,  S  6.  The  sale  of  intoxicating  liquors  to  a  minor  is  an  offense  under 
this  section  though  the  vendor  does  not  know  that  the  purchaser  is  a  minor. 
State  V.  Hartfleld,  34  Wis.,  60. 
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shall  be  taken,  held  and  be  declared  to  be  common  nuisances, 
and  all  rooms,  taverns,  eating-houses,  bazars,  restaurants,  drug 
stores,  groceries,  coflee-houses,  cellars  or  other  places  of  public 
resort,  where  intoxicating  liquors  are  sold,  in  violation  of  this 
act,  shall  be  deemed  public  nuisances  ;  and  whoever  shall  keep 
any  such  place,  by  himself,  his  agent,  or  servant,  shall  for 
each  oflfense  be  fined  not  less  than  $50  nor  more  than  $100, 
and  confined  in  the  county  jail  not  less  than  twenty  nor  more 
than  fifty  days,  and  it  shall  be  a  part  of  the  judgment,  upon 
the  conviction  of  the  keeper,  that  the  place  so  ke])t  shall  be 
shut  up  and  abated  until  the  keeper  shall  give  bond,  with  suf- 
ficient security  to  be  approved  by  the  court,  in  the  penal  sum 
of  $1,000  payable  to  the  People  of  the  State  of  Illinois,  con- 
ditioned, that  he  will  not  sell  intoxicating  liquors  contrary  to 
the  laws  of  this  state,  and  will  pay  all  fines,  costs,  and  dam- 
ages assessed  against  him  for  any  violation  thereof;  and  in 
case  of  a  forfeiture  of  such  bond,  suit  may  be  brought  there- 
on for  the  use  of  the  county,  city,  town,  or  village,  in  case  of 
a  fine  due  to  either  of  them.  It  shall  not  be  necessary  in  any 
prosecution  under  this  section  to  state  the  name  of  any  per- 
son to  whom  liquor  is  sold."^ 

§  270.  Liability  for  Support,  etc. —  "  Every  person  who  shall, 
by  the  sale  of  intoxicating  liquors,  with  or  without  a  license, 
cause  the  intoxication,  of  any  other  person,  shall  be  liable  for 
and  compelled  to  pay  a  reasonable  compensation  to  any  per- 
son who  may  take  charge  of  and  provide  for  such  intoxicated 
person,  and  two  dollars  per  day  in  addition  thereto  for  every 
day  such  intoxicated  person  shall  be  kept  in  consequence  of 
such  intoxication,  which  sums  may  be  recovered  in  an  action 
of  debt  before  any  court  having  competent  jurisdiction.'" 

§  271.  Suits  for  Damages  by  Husband,  Wife,  Child,  etc.  —  Forfeit- 
ure of  Lease,  etc.  —  "  Every  husband,  wife,  child,  parent,  guar 
dian,  employer  or  other  person,  who  shall  be  injured  in  per- 
son or  property  or  means  of  support,  by  any  intoxicated  per- 
son, or  in  consequence  of  the  intoxication,  habitual  or  otherwise, 

'  R.  S.,  438,  §  7. 
'Id.,  §8. 
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of  any  person,  shall  have  a  right  of  action  in  his  or  her  own 
name,  severally  or  jointly,  against  any  person  or  persons  who 
shall,  by  selling  or  giving  intoxicating  liquors,  have  caused 
the  intoxication  in  whole  or  in  part  of  such  .person  or  per- 
sons; and  any  person  owning,  renting,  leasing  or  permitting 
the  occupation  of  any  building  or  premises,  and  having 
knowledge  that  intoxicating  liquors  are  to  be  sold  therein,  or 
who,  having  leased  the  same  for  other  purposes,  shall  know- 
ingly permit  therein  the  sale  of  any  intoxicating  liquors,  that 
have  caused,  in  whole  or  in  part,  the  intoxication  of  any  per- 
son, shall  be  liable,  severally  or  jointly,  with  the  person  or 
persons  selling  or  giving  intoxicating  liquors  aforesaid,  for 
all  damages  sustained,  and  for  exemplary  damages;  and  a 
married  woman  shall  have  the  same  right  to  bring  suits  and 
to  control  the  same  and  the  amount  recovered,  as  z.feme  sole; 
and  all  damages  recovered  by  a  minor  under  this  act  shall  be 
paid  either  to  such  minor  or  to  his  or  her  parent,  guardian  or 
next  friend  as  the  court  shall. direct;  and  the  unlawful  sale 
or  giving  away  of  intoxicating  liquors  shall  work  a  forfeiture 
of  all  rights  of  the  lessee  or  tenant,  under  any  lease  or  con- 
tract of  rent  upon  tlie  premises  where  such  unlawful  sale  or 
giving  away  shall  take  place ;  and  all  suits  for  damages  un- 
der this  act  may  be  by  an  appropriate  action-  in  any  of  the 
courts  of  this  state  having  competent  jurisdiction.'" 

§  272.  What  Liable  to  Execution  —  Proceeding  to  Enforce.  — 
"For  the  payment  of  any  judgment  for  damages  and  costs  that 
may  be  recovered  against  any  person  in  consequence  of  the 
sale  of  intoxicating  liquors  under  the  preceding  section,  the 
real  estate  and  personal  property  of  such  person,  of  every 
kind,  except  such  as  may  be  exempt  from  levy  and  sale  upon 
judgment  and  execution,  shall  be  liable;  and  such  judgment 
shall  be  a  lien  upon  such  real  estate  until  paid;  and  in  case 
any  person  shall  rent  or  lease  to  another  any  building  or 
premises  to  be  used  or  occupied,  in  whole  or  in  part,  for  the 
sale  of  intoxicating  liquors,  or  shall  knowingly  permit  the 

'  K.  S.,438,  §9.  As  to  the  constitutionality  of  this  section,  see  Noma  House 
«.  State,  3  Greene  Iowa,  512;  Our  House  No.  3  v.  State,  4  Greene  Iowa,  172. 
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same  to  be  so  used  or  occupied,  such  building  or  premises  so 
used  or  occupied  stall  be  held  liable  for,  and  may  be  sold  to 
pay  any  such  judgment  against  any  person  occupying  any 
such  building  or  premises.  Proceedings  may  bejiad  to  sub- 
ject the  same  to  the  payment  of  any  such  judgment,  which 
remains  unpaid,  or  any  part  thereof,  either  before  or  after  ex- 
ecution shall  issue  against  the  property  of  the  person  against 
whom  such  judgment  shall  have  been  recovered;  and  vi'hen 
execution  shall  issue  against  the  property  so  leased  or  rented, 
the  officer  shall  proceed  to  satisfy  said  execution  out  of  the 
building  or  premises  bo  leased  or  occupied,  as  aforesaid:  Pro- 
vided, that  if  such  building  or  premises  belong  to  a  minor  or 
other  person  under  guardianship,  the  guardian  or  conservator 
of  such  person,  and  his  real  and  personal  property,  shall  be 
liable  instead  of  such  ward,  and  his  property  sliall  be  subject 
to  all  the  provisions  of  this  section  relating  to  the  collection 
of  the  said  judgment."' 

§  273.  When  Suit  may  be  before  Justice.  —  "  When  the  dam- 
ages claimed  under  either  the  eighth  or  ninth  section  of  this 
act  do  not  exceed  the  sum  of  two  hundred  dollars,  the  action 
therefor  may  be  prosecuted  before  a  justice  of  the  peace  of 
the  proper  county,  and  the  judgment  may  be  enforced  in  the 
same  manner  as  other  judgments  recovered  before  justices  of 
the  peace.'" 

§  274.  Indictment  or  Fine.  —  "Any  fine  or  imprisonment  men- 
tioned in  this  act  may  be  enforced  by  indictment  in  any 
court  of  record  having  criminal  jurisdiction,  or  the  fine  above 
may  be  sued  for  and  recovered  before  any  justice  of  the  peace 
of  the  proper  county,  in  the  name  of  the  People  of  the  State 
of  Illinois;  and  in  case  of  conviction  the  ofiender  shall  stand 
committed  to  the  county  jail  until  the  judgment  and  costs  are 
fully  paid."^ 

§275.  Shifts.  —  "The  giving  away  of  intoxicating  liquors, 

'  R.  S.,  438,  §  11. 
='Id.,§ia. 
s  Id.,  g  12. 
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or  other  shift  or  device,  to  evade  the  provisions  of  this  act, 
shall  be  held  to  be  an  unlawful  selling.'" 

§  276.  Evidence.  —  "  In  all  proseciitions  under  this  act,  by 
indictment  or  otherwise,  it  shall  not  be  necessary  to  state  the 
kind  of  liquor  sold;  nor  to  describe  the  place  where  sold;  nor 
to  show  the  knowledge  of  the  principal,  to  convict  for  the 
acts  of  an  agent  or  servant;  and  in  all  cases  the  persons  to 
whom  intoxicating  liquors  shall  be  sold  in  violation  of  this 
act,  shall  be  competent  witnesses."^ 

§  277.  City  or  Village  Ordiaance  no  Defense.  —  "It  shall  be  no 
objection  to  a  recovery  under  this  act  that  the  offense  for 
which  the  person  is  prosecuted  is  punishable  under  any  city, 
village  or  town  ordinance."' 

STATEMENT    OF   THE  OFFENSE   OF  SELLING   LIQUOR  'WITnOUT  A  LICENSE.' 

{Oomrmnee  as  in  form  on  page  113)  that  C.  D.,  ou,  etc.,  at,°  etc.,  in  the  said 
county  then  not  having  a  legal  license  to  keep  a  dram-shop,°  unlawfully  and 


'  R.  S.,  438,  §13;  Allen  v.  State,  5  Wis.,  339. 

"  Id.,  §  14. 

'  Id.,  §  15. 

'  A  warrant  cannot  issue  without  an  aflSdavit  or  complaint.  K.  S.,  640,  § 
22;  Smith  v.  Brown,  6  Chicago  Legal  News,  392;  R.  S.,  59,  C(ms.  Art.  XL,  § 
6.  Since  the  proceeding  before  a  justice  is  a  criminal  jwosecution,  Ward 
V.  People,  13  Ills.,  635 ;  Webster  v.  People,  14  Ills.,  367 ;  hut  see  Graubuerj). 
City  of  Jacksonville,  50  Ills.,  87,  the  constitution  gives  the  accused  the  right 
to  appear  and  defend  in  person  and  by  counsel,  to  demand  the  nature  and 
cause  of  the  accusation,  and  to  have  a  copy  thereof  R.  S.,  60 ;  Cons.  Art. 
II.,  §9;  Sullivan  v.  City  of  Oneida,  61  Ills.,  243;  Fink  ».  City  of  Milwau- 
kee, 17  Wis.,  27,  which  seems  to  imply  that  the  nature  and  cause  of  the  ac- 
cusation should  be  stated  in  writing.  Ante  g46.  For  form  of  complaint  in 
the  State  of  Wisconsin,  see  State  v.  Bielby,  21  Wis.,  204;  in  Iowa,  see 
Divine  v.  State,  4  Iowa,  444;  Slate  v.  Ansaleme,  15  Iowa,  40. 

'  It  is  sufficient  if  the  oifense  is  charged  to  have  been  committed  in  the  ap- 
propriate county,  although  it  is  desirable,  but  not  essential,  that  the  town 
or  city  be  designated,  ZumoflF  v.  State,  4  Greene  Iowa,  526 ;  contra,  House  v. 
State,  3  Greene  Iowa,  513;  State  «.  Winsfraud,  37  Iowa,  110. 

"  This  is  a  suflBcient  allegation  of  not  having  a  license.  Cannady  v. 
People,  17  Ills.,  159;  State  u.  Burns,  20  N.  H.,  550;  Allen  v.  State,  5  Wis., 
329.' 
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willfully  did  sell'  to  divers'  persons  intoxicating  liquor'  in  less  quantities 
tlian  one  gallon,'  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  {conclude  as  inform  on  pageWi). 

§278.  Evidence  of  a  Sale. — The  sale  may  be  established 
either  by  the  positive  testimony  of  those  who  were  present  at 
the  sale  or  by  circumstances.^  And  it  is  not  necessary  in 
order  to  find  the  defendant  guilty,  that  the  liquor  was  handed 
to  a  person  who  asked  for  it  and  that  it  was  paid  for  or  charged 
to  some  one.*  Evidence  that  the  defendant  kept  a  bar  with 
bottles  in  it/  or  that  the  defendant  kept  spirituous  liquors  in 
his  dram-shop,  is  proper.'  That  the  witness  heard  the  parties 
call  for  brandy,  and  saw  them  pour  from  a  bottle  handed 
them  and  labeled  brandy  something  that  looked  like  brandy, 
and  then  drank  it,  is  sufficient  evidence  that  the  liquor  was 
brandy.'  Whether  a  sale  of  one  gallon  of  intoxicating  liquor 
by  one  not  having  a  license,  with  an  understanding  that  the 
purchaser  may  call  for  it  in  such  quantities  as  he  wishes,  is  a 
fair  transaction  or  a  mere  evasion,  is  a  question  of  fact  to  be 
determined  by  the  jury.^°  It  must  be  proved  that  the  sale  was 

'  It  is  not  necessary  to  allege  that  the  defendant  received  a  compensation 
for  the  liquor.  State  v.  Downer,  21  Wis.,  274;  Huntermeister  «.  State,  1 
Iowa,  101 ;  Clare  t>.  State,  5  Iowa,  509. 

"  The  name  of  the  person  to  whom  the  liquor  was  sold  need  not  he  stated, 
nor  that  it  is  unknown.  Wrocklege  ».  State,  1  Iowa,  168;  Zarresseller  ». 
People,  17  Ills.,  101;  Caunady  v.  People,  17  Ills.,  159;  State  v.  Gummer,  23 
Wis.,  441;  State  «.  Bielby,  23  Wis.,  304;  Myers  v.  People,  67  Ills.,  504; 
contra.  State  v.  Allen,  32  Iowa,  491. 

'  The  kind  of  liquor  sold  or  price  paid  for  it  need  not  be  stated.  Zarros- 
seller  v.  People,  17  Ills.,  101 ;  Cannady  v.  People,  17  Ills.,  159 ;  contra,  as  to 
the  price  paid.  Divine  v.  State,  4  Ind.,  240;  Snyder  «  State,  5  Ind.,  195; 
State  v.  Miles,  4  Ind.,  577;  Hubbard  «.  State,  11  Ind., 554. 

'  The  minimum  quantity  to  be  sold  without  license  is  one  gallon.  Sulli- 
van D.  People,  15  Ills.,  233 ;  Bennett  v.  People,  16  Ills.,  160 ;  Zarresseller  «. 
People,  17  Ills.,  101;  Cannady  v.  People,  17  Ills.,  159. 

'  Vallance  ».  Everts,  3  Barb.,  558 ;  Com.  v.  Shaw,  116  Mass.,  8. 

•  Kimball  d.  People,  20  Ills.,  348. 
'  People  D,  Hulbut,  4  Denio,  133. 

•  Vallauoe  «.  Everts,  3  Barl.i.,  553. 

'  Baurouse  «.  State,  1  Clark,  Iowa,  374. 
"  Baker  v.  Richardson,  1  Cowen,  77. 
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made  after  the  statute  or  ordinance  took  efifect.*  And  it  is 
erroneous  to  permit  evidence  of  a  greater  number  of  offenses 
than  there  are  counts  in  the  indictment.^ 

'  §  279-  Sale  by  Agent,  Servant,  etc.  —  Married  AVoraan.  —  Where 
a  party  permits  liquor  to  be  Sold  which  is  drank  in  the  build- 
ing occupied  by  him,  he  is  as  responsible  as  if  he  had  made 
the  sale  himself.'  Or  if  the  sale  is  made  at  the  employer's 
place  of  business  by  his  clerk,  servant  or  agent,  in  his  absence 
or  presence,  under  circumstances  from  which  the  jury  have  a 
right  to  infer  that  the  clerk,  servant  or  agent  acted  by  his 
authority  or  permission,  such  employer  is  liable.*  But  in 
order  to  convict  the  employer  for  the  sale  of  intoxicating 
liquors,  the  jury  must  be  satisfied  of  his  permission  or  assent 
to  the  sale  and  not  merely  of  his  knowledge  of  it.*  It  is  no 
defense  to  an  indictment  for  selling  liquor  without  license 
that  the  defendant  sold  it  as  the  clerk,  servant  or  agent  of 
another  not  having  a  license,"  or  that  the  liquor  was  sold  for 
medicinal  purposes.^  Two  persons  may  be  jointly  indicted 
and  convicted  for  selling  liquor  without  license,^  even  if  one 
is  in  the  employ  of  another  as  his  servant  or  clerk,'  and  the 
jndgment  upon  an  indictment  is  several  against  each  for  the 

'  Newland  b.  President  and  Trustees  of  Aurora,  14  Ills.,  364,  17  Ills.,  379 ; 
1  Bish.  Cr.  P.,  §  460 ;  People  v.  Jenness,  5  Mich.,  805 ;  People  •».  Hopson,  1 
Denio,  574. 

=  Hodgman  v.  People,  4  Denio,  335;  Rex  v.  Williams,  6  Car.  &  P.,  636; 
Lovell  1).  State,  13  Ind.,  30. 

"  Jones  11.  People,  14  Ills.,  197,  198. 

'  Hall  v.  McKeclmie,  33  Barb.,  344;  State  v.  Brown,  31  Me.,  530;  States. 
Dow,  31  Vt.,  484;  1  Gray,  481 ;  3  Iowa,  566;  State  v.  Strieker,  33  Iowa,  186; 
Com.  V.  Smith,  103  Mass.,  144. 

'  State  V.  Pinan,  10  Iowa,  30 ;  Com.  v.  Putnam,  4  Gray,  16 ;  Goods  v.  State,  3 
Greene  Iowa,  566. 

'  Schmidt  v.  State,  14  Mo.,  137 ;  Roberts  v.  O'Conner,  33  Me.,  496 ;  State  t. 
Bugbee,  33  Vt.,  33 ;  Buttan  v.  State,  3  Humph.,  303 ;  Hays  v.  State,  13  Mo.,  346. 

'  State  ».  Gummer,  33  Wis.,  441 ;  31  Wis.,  374;  contra,  2  Cai-ter  Ind.,  658; 
19  Mo.,  391 ;  and  see  9  Bush  Ky.,  569. 

"State  V.  Caswell,  3  Humph.,  399;  Ingersol  «.  Skinner,  1  Denio,  540; 
Hall  V.  McKeclmie,  32  Barb.,  244;  Com.  v.  Sloan,  4  Cush.,  52. 

*  French  «.  People,  3  Park.  Or.  R.,  114. 
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whole  penalty,^  while  in  a  proceeding  by  action  the  penalty  is 
joint  and  cannot  be  collected  but  once.-  A  married  woman 
is  liable  for  selling  intoxicating  liquors  of  her  husband,  with- 
out a  license.' 

§  280.  What  a  Sale.  —  A  sale  is  not  constituted  by  an  agree- 
ment to  sell.^  There  must  be  a  delivery  of  the  liquor.^  But 
the  payment  of  the  purchase  price  need  not  be  actually  made, 
for  a  sale  on  credit  is  within  the  prohibition  of  selling,  though 
the  law  would  not  enforce  the  payment."  If  the  particular 
drink  is  mixed  with  other  unknown  ingredients  and  sold  under 
another  name,  still  the  act  is  a  sale  of  the  drink.' 

§  281.  The  License.  ■ —  It  is  not  for  the  prosecution  to  prove 
that  the  defendants  had  no  license  at  the  time  of  the  sale,  for 
since  if  he  has  one  it  is  so  easy  for  him  to  produce  it  and  it 
being  a  matter  within  his  particular  knowledge,  unless  he  does 
produce  it,  it  will  be  presumed  that  he  had  none.'  The  li- 
cense must  be  in  due  legal  form'  and  a  certificate  that  one  is 
licensed  is  not  a  license,'"  neither  is  a  parol  license  sufficient." 
undoubtedly  if  the  power  which  gives  the  license  omits  to 
make  up  the  proper  record  of  its  proceedings,  the  omission, 
though  reprehensible,  does  not  impair  the  license."    Upon  ap- 

■  1  Bish.  Cr.  L.,  §957;  Com.  «.  Harris,  7  Grat,,  600. 

=  Marsh  v.  Shute,  1  Denio,  230;  Curtis  ■o.  Harlbut,  3  Coim.,  309;  Arnold 
B.  Loveleless,  6  Rich.,  511 ;  Cotiley  b.  Palmer,  3  N".  Y.,  183 ;  Tritcy  v.  Perry, 
5  N.  H.,  504;  but  see  Kex  v.  Cliasdale,  4  T.  R,  809;  Barad<  o.  State,  13 
Mo.,  94. 

'  Rex  11.  Crofts,  7  Mod.,  397 ;  Com.  v.  Murphy,  2  Gray,  573 ;  State  v.  Col- 
lins, 1  McCord,  355 ;  3  N.  H.,  207. 

*  Pulse  1).  State,  5  Humph.,  108;  Banchor  jj.  Warren,  33  N.  H.,  183. 

'Id. 

=  Emmerson  ii.  Noble,  33  Me.,  380. 

'  Com.  V.  Odlin,  23  Pick.,  375;  Com.  11.  Bathrick,  6  Cush.,  247;  but  see 
State  V.  Laffer,  38  Iowa,  423. 

"  Greenl.  Ev.,  §  79;  Whart.  Cr.  L.,  3434;  Potter  v.  Deyo,  19  Wen.,  361; 
Smith  V.  Joyce ;  13  Barb.,  21 ;  Pendergast  v.  City  of  Peru.,  30  Ills.,  51 ;  Great 
Western  R.  R.  Co.  ®.  Bacon,  30  Ills.,  347 ;  Gering  i).  State,  1  McCord,  573 ; 
contra,  Mehan  v.  State,  7  Wis.,  670. 

'  State  11.  Shaw,  570. 

'°  Com.  t.  Spring,  19 ;  Pick.,  396. 

"  Lawrence  v.  Gracy,  11  John.,  179 ;  State  v.  Moore,  14  N.  H.,  451. 

«  29  Me.,  443. 
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plication  for  a  license  the  licensing  power  may  reject  or  grant 
the  same  in  its  discretion.'  The  individual  licensed  can  only 
sell  in  the  place  and  within  the  time  specified  in  the  license.^ 
If  he  does  otherwise  the  license  affords  him  no  protection.' 
The  person  licensed  may  sell  either  by  himself  or  his  agent. 
A  license  to  two  men  as  partners  to  keep  a  dram-shop  will 
authorize  one  of  them  to  sell  after  the  other  has  retired  from 
the  business ;■'  yet  a  license  given  to  one  partner  confers  no 
authority  on  his  co-partner  to  sell  intoxicating  liquors."  If 
one  sells  intoxicating  iiL)uor  without  a  license,  no  conviction 
for  such  sale  will  authorize  any  further  unlicensed  selling.' 
A  license  cannot  relate  back  so  as  to  legalize  an  illegal  sale  al- 
ready made."  A  person  who  has  a  license  is  bonnd  by  any 
subsequent  legislation,  to  which,  therefore  he;  must  conform.' 
If  a  license  is  unduly  granted,  that  is,  granted  contrary  to 
law,  it  does  not  protect  the  holder.'"  It  is  not  necessary  for 
an  administrator  or  an  executor  to  take  out  a  license  before 
selling  intoxicating  liquors  belonging  to  the  estate  of  the  de- 
ceased." 

,  §282.  Constitutionality  of  Act  and  of  Ordinances. —  It  is  well 
settled  that  the  statute  prohibiting  the  sale  of  intoxicating 
liquor  without  a  license  is  constitutional.'^     But  where  a  city 

'  R.  S.,  438,  §  3 ;  State  v.  Downer,  21  Wis.,  377. 

=  R.  S.,  438,  §  4;  7  Foster  N.  H.,  289. 

=  2  Bish.  Ur.  L.,  4th  Ed.,  1131 ;  Hall's  Case,  8  Grat.,  588 ;  State  v.  Hughes,  24 
Mo.,  147. 

*  Com.  V.  Park,  1  Gray,  553 ;  Barnes  v.  Com.,  3  Dana,  390 ;  Thompson  v. 
State,  5  Humph.,  138. 

'  State  V.  Gerhardt,  3  Jones  Law,  N.  C,  178. 

°  Long  V.  State,  27  Ala.,  33;  contra.,  Barnes  v.  Com.,  3  Dana,  390;  9  Id., 
300 ;  State  v.  Davis,  33  Me.,  403 ;  and  see  Hall's  Case,  8  Grat.,  588. 

'  State  t>.  McBrlde,  4  McCord,  333;  State  v.  Cassedy,  1  Richardson,  90. 

'  State  V.  Hughes,  24  Mo.,  147. 

'  State  V.  Fairfield,  37  Me.,  517 ;  1  Ohio,  15 ;  38  N.  H.,  325 ;  18  Mo.,  515. 

'°  1  Jones,  N.  C,  276;  19  Ai-k.,  688. 

"  Williams  v.  Troop,  17  Wis.,  463. 

'"  Kittering  «.  City  of  Jacksonville,  50  Ills.,  39 ;  City  of  East  St.  Louis  v. 
Wehrung,  46  Ills.,  392;  Jones  v.  People,  14  Ills.,  198;  Goddard  v.  Town  of 
Jacksonville,  15  Ills.,  590  ;  Santo  v.  State,  3  Iowa,  165 ;  but  see  Geobrick  v. 
State,  5  Iowa,  492 ;  Walters  ■».  State,  5  Iowa,  507 ;  State  v.  Barttneyer,  31 
Iowa,  601. 
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charter  authorized  the  common  council  to  declare  the  selling, 
giving  away  or  the  keeping  on  hand  for  sale  any  spirituous 
or  intoxicating  liquors,  etc.,  in  the  city  a. nuisance,  it  does  not 
authorize  an  ordinance  making  it  an  oifense  for  any  person 
within  the  city  to  have  in  his  possession  any  intoxicating 
liquors,  etc.^ 

§  283.  Refusal  to  Grant  License  not  a  Defense. —  It  is  no  defense 
to  an  indictment  for  selling  liquor  without  license  that  the 
defendant  had  applied  for  a  license,  which  was  refused  solely 
because  the  licensing  board  had  determined  not  to  license  any 
sale  of  spirituous  liquors.'^ 

§  28i.  Pleading. —  In  Iowa  where  to  an  indictment  for  sell- 
ing liquor  without  a  license,  the  defendant  pleaded  that  he 
had  a  license,  and  issue  was  joined  upon  that  plea,  and  upon 
that  issue  the  jury  found  the  defendant  guilty,  it  was  held 
that  the  plea  should  have  been,  "  not  guilty;"  that  the  state 
should  not  have  joined  issue  upon  any  other  plea,  and  that  the 
verdict  and  judgment  rendered  under  such  an  issue  should 
have  been  arrested.' 

»  Sullivan  v.  City  of  Oneida,  61  Ills.,  242. 

'  State  V.  Downer,  21  Wis.,  374 ;  Kadgilin  v.  City  of  Bloomington,  58  lUa, 
229. 
•  Peters  v.  State,  3  Greene  Iowa,  74.  » 
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SEOTIOI^  lY. 

Offenses  Against  Peopeett  which  mat  be  Teied  befoee 
A  Justice  of  the  Peace. 

§  285.  Canada  Thistles. 

286.  Continued — Railroads  to  Destroy. 

287.  Failing  to  Protect  Castor  Beans. 

288.  Cruelty  to  Animals. 

289.  Continued — By  Railroads  and  Carriers. 

290.  Bull  Baiting,  Cock  Fighting,  etc. 

291.  Unnecessarily  Frightening  Team  by  Engineer 

292.  Injuring  or  Destroying  Baggage. 

293.  Defacing,  etc.,  Advertisements,  etc. 

294.  Failing  to  Protect  Saltpetre  Caves. 

295.  Bringing  Animals  Infected  with  Contagious  JDisease  into  this  State 
or  Suffering  them  to  Run  at  Large. 

296.  Trespass  upon  Gardens,  etc. 

297.  Trespass  upon  Orchards,  etc. 

298.  Setting  Fire  to  Woods,  Prairies,  etc. 
399.  Counterfeiting  Trade  Marks. 

300.  Simulating  Trade  Marks. 

1.  Canada  Thistles. 

§  285.  Provisions  of  the  Statute.  -^  "  Whoever  shall  bring 
into  this  state,  whether  in  packing  of  goods,  or  in  grain  or 
grass  seed,  or  otherwise,  any  seed  of  the  Canada  thistle,  and 
permit  the  same  to  be  disseminated  so  as  to  vegetate  on  any 
land  in  this  state,  and  whoever  shall  permit  any  Canada  this- 
tle to  mature  its  seed  on  any  land  owned  or  occupied  by  him 
so  that  the  same  is  or  may  be  dissemina,ted,  shall  be  fined  not 
less  than  ten  nor  more  than  one  hundred  dollars ;  the  fine  to 
be  paid  to  the  commissioners  of  Canada  thistles,  if  any  is  ap- 
pointed in  the  town,  precinct,  city  or  village,  or  otherwise  as 
directed  by  law.'" 

'  R.  8.,  357,  §  40. 
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§  286.  Continued  —  Railroads  to  Destroy.  —  "  If  any  company, 
association  or  person  owning,  controlling  or  operating  a  rail- 
road shall  refuse  or  neglect  to  dig  up  and  destroy,  or  take 
other  certain  means  of  exterminating,  Canada  thistles  and 
other  noxious  weeds  that  may  at  any  time  be  growing  upon 
the  right  of  way,  or  any  other  lands  of  such  roads,  or  apper- 
taining thereto,  they  shall  be  fined  for  each  offense  not  less 
than  fifty  nor  more  than  two  hundred  dollars;  the  fine  to  be 
paid  as  in  the  preceding  section."^ 

6TATEMENT  OF  THE    OPFENSB     OF  BEINGING  INTO    THE    STATE    SEED  OF 
CANADA  THIBTLES. 

(Gommence  as  inform  on  page  112)  that  C.  C,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully  bring  into  the  said  county  of and  state  of  Illi- 
nois, certain  seed  of  the  Canada  thistle,  and  then  and  there  did  permit  the 
same  to  be  then  and  there  disseminated  so  as  to  then  and  there  vegetate  on 
certain  lands,  there  situate,  lying  and  being  in  this  said  state  of  Illinois, 
contrary  to  the  form  pf  the  statute  in  such  case  made  and  provided  {con- 
clude as  in  form  on  page  113). 

2.  Failing  to  Peotect  Castoe  Beans. 

§  287.  Provisions  of  the  Statute. — "  Whoever  plants  or  raises 
castor  beans  without  protecting  them  from  the  approach  of 
cattle  or  other  stock,  by  a'  good  and  lawful  fence,  shall  be 
fined  not  less  than  three  dollars  nor  more  than  one  hundred 
dollars,  and  a  like  sum  for  each  day  he  shall  allow  the  same 
to  remain  so  unprotected  after  having  been  once  fined  :  Pro- 
vided, the  provisions  of  this  section  shall  not  apply  to  any 
county  where  domestic  animals  are  by  law  prohibited  from 
running  at  large. "^ 

STATEMENT  OF  THE   OFFENSE   OF    FAILING    TO    PROTECT    CASTOR    BEANS. 

{Oommenoe  as  in  form  on  page  112)  that  C.  D.,  on,  etc.,  at,  etc.,  in  said 
county  did  raise  castor  beans,  without  then  and  there  protecting  thom  from 
the  approach  of  cattle  or  other  stock  by  a  good  and  lawful  fence,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided  {conclude  as  in 
form  on  page  112). 

'  R.  S.,  358,  §  41. 
'  Id.,  358,  §  42. 
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3.  Ceueltt  to  Animals. 

§  288.  Provisions  oif  the  Statute.  —  "  "Whoever  shall  be  guilty 
of  cruelty  to  auy  animal  in  any  of  the  ways  mentioned  in  this 
section  shall  be  fined  not  less  than  three  dollars  nor  more 
than  two  hundred  dollars,  viz.: 

J*'irst.—3j  over-loading,  over-driving,  over-working,  cruelly 
beating,  torturing,  tormenting,  mutilating,  or  cruelly  killing 
any  animal,  or  causing  or  knowingly  allowing  the  same  to  be 
done. 

Second. — ^By  cruelly  working  any  old,  maimed,  infirm,  sick 
or  disabled  animal,  or  causing,  or  knowingly  allowing  the 
same  to  be  done. 

Third. — By  unnecessarily  failing  to  provide  any  animal  in 
his  charge  or  custody,  as  owner  or  otherwise,  with  proper  food, 
drink  and  shelter. 

Fourth. — By  abandoning  any  old,  maimed,  infirm,  sick  or 
disabled  animal. 

Fifth. — By  carrying  or  driving,  or  causing  to  be  carried  or 
driven  or  kept,  any  animal  in  an  unnecessarily  cruel  man- 
ner.^ 

STATEMENT  OP  THE  OFFENSE  OF  CEUELTT  TO  ANIMALS. 

{Commence  as  in  form  on  page  112)  that  C.  D.,  on,  etc.,  at,  etc.,  in  said 
county,  was  guilty  of  cruelty  to  a  certain  animal,  to  wit.,  to  a  liorse  by  tliea 
and  there  over-loading  the  said  animal,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided  (conclude  as  in  form  on  page  113). 

§289.  Continued  —  By  Railroads  and  Carriers.  —  "No  railroad 
company  or  other  common  carrier,  in  the  carrying  or  trans- 
portation of  any  cattle,  sheep,  swine  or  other  animals,  shall 
allow  the  same  to  be  confined  in  any  car  more  than  twenty- 
eight  consecutive  hours  (including  the  time  they  shall  have 
been  upon  any  other  road),  without  unloading  for  rest,  water 
and  feeding,  for  at  least  five  consecutive  hours,  unless  delayed 
by  storm  or  accident,  when  they  shall  be  so  fed  and  watered  as 
soon  after  the  expiration  of  such  time  as  may  reasonably  be 

•K.  B.,359,§50. 
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done.  "When  bo  unloaded,  tbey  shall  be  properly  fed,  watered 
and  sheltered  during  such  rest  by  the  owner,  consignee  or 
person  in  custody  thereof,  and  in  case  of  their  default,  then 
by  the  railroad  company  ti-ansporting  them,  at  the  expense  of 
the  said  owner,  consignee  or  person  in  custody  of  the  same; 
and  such  company  shall  have  a  lien  upon  the  animals  until  the 
same  is  paid.  A  violation  of  this  section  shall  subject  the 
offender  to  a  fine  of  not  less  than  three  dollars  nor  more  than 
two  hundred  dollars."* 

STATEMENT    OP  THE  OFFENSE    OP    ALLOWING    CATTLE    TO    BE  CONFINED 
MOKE  THAN  TWENTY-EIGHT   HOURS  IN  A  CAK. 

{Commence  as  inform  onpage  112)  that  the  Cliicago,  Burlington  &  Quincj- 
Railroad  Company,  on,  etc.,  at,  etc.,  in  the  said  county,  then  and  there  being 
a  railroad  company  duly  incorporated  under  the  laws  of  this  State  of  Illin- 
ois, in  then  and  there  carrying  and  transporting  of  certain  cattle,  iowii.,Mty 
head  of  steers,  did  unlawfully  allow  the  same  to  be  confined  in  a  car  more 
than  twenty-eight  consecutive  hours,  without  then  and  there  unloading  the 
same,  the  said  railroad  company  not  being  then  and  there  delayed  by  storm 
or  accident,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided  (conclude  as  inform  onpage  113). 

§  290.  Continned  —  Bnll- Baiting,  Cock-Fighting,  etc.  —  "  Who- 
ever shall  keep  or  use,  or  in  any  way  be  connected  with  or  in- 
terested in  the  management  of,  or  shall  receive  money  for  the 
admission  of  any  person  to  any  place  kept  or  used  for  the 
purpose  of  fighting  or  baiting  any  bull,  bear,  dog,  cock  or 
other  creature,  and  every  person  who  shall  engage,  encourage, 
aid  or  assist  therein,  or  who  shall  permit  or  suffer  any  place 
to  be  so  kept  or  used,  and  every  person  who  shall  visit  such 
place  so  kept  or  used,  or  who  shall  be  found  therein,  shall  be 
fined  not  less  than  three  dollars  nor  more  than  two  hundred 
dollars."^ 

STATEMENT  OP  THE  OFFENSE   OP  KEEPING  A  PLACE  FOR  COCK-FIGHTING. 

(Commence  as  inform  on  page  112)  that  0.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully  keep  a  place  for  the  purpose  of  then  and  there 
fighting  cocks,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  (conclude  as  in  form  on  page  112). 

■  R.  S.,  359,  §-81. 
'Id.,  §52. 
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4.  Unnecessarily  Frightening  Team  by  Engineer. 

§  291.  Provisions  of  tlie  Statute.  —  The  statute  provides  in 
Buhstance  that  any  engineer  having  charge  of  and  running 
any  railroad  engine  or  locomotive,  "  who  shall  wantonly  or 
unnecessarily  blow  the  engine  or  whistle  so  as  to  frighten  any 
team,  shall  be  liable  to  a  fine  of  not  less  than  ten  dollars  nor 
more  than  fifty  dollars.'" 

STATEMENT  OF  THE   OFFENSE   OF  tTNNECBSSARILT  FEiaHTBNINa  A 
TEAM  BY  AN  ENGINEEK. 

(Oommence  as  in  form  on  page  112)  that  C.  D.,  on,  etc.,  at,  etc.,  in'  the  said 
county,  then  and  there  being  an  engineer,  and  then  and  there  having  charge 
of  a  railroad  engine,  did  unlawfully,  wantonly  and  unnecessarily  blow  the 
said  engine  whistle,  so  as  then  and  there  to  frighten  the  team  of  the  said  A. 
B.,  then  and  there  lawfully  being,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  (conclude  as  inform  on  page  112). 

5.  Injuring  or  Destroying  Baggage. 

§292.  Provisions  of  the  Statute.  —  "  If  any  baggage-master,- 
express  agent,  stage-driver,  hackman,  or  any  other  person 
whose  duty  it  is  to  handle,  remove  or  take  care  of  trunks,  va- 
lises, boxes,  packages  or  parcels,  while  loading,  transporting, 
unloading,  delivering  or  storing  the  same,  whether  or  not  in 
the  employ  of  a  railroad,  steamboat,  or  stage  company,  shall 
Avantonly  or  recklessly  injure  or  destroy  the  same,  he  shall  be 
fined  not  exceeding  two  hundred  dollars.'" 

STATEMENT  OF  THE   OFFENSE   OF  INjrRING  BAOaAGB. 

(Commence  as  inform  on  page  112)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
couuty,  then  and  there  being  a  baggage-master,  and  it  then  and  there  being 
the  duty  of  the  said  C.  D.  to  handle,  remove,  and  take  care  of  ti-unks,  valises, 
boxes,  packages  and  parcels,  while  then  and  there  loading,  transporting, 
unloading,  delivering  and  storing  the  same,  did  wantonly  and  recklessly 
injure  the  trunk  of  the  said  A.  B.  while  the  said  C.  D.  was  then  and  there 
loading,  transporting,  unloading,  delivering  and  storing  the  same,  as  it  was 
then  and  there  his  duty  to  do,  contrai-y  to  the  form  of  the  statute  in  such 
case  made  and  provided  (conclude  as  inform  onpage  113). 

'  R  S.,  380,  §  191. 
'  Id.,  §  193. 
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6.  Defacing,  Tearing  down,  etc.,  of  Advertisements, 
Legal  Notices,  etc. 

§  293.  Provisions  of  the  Statute.  — "  Whoever  intentionally  de- 
faces, obliterates,  tears  down  or  destroys,  in  whole  or  in  part, 
any  copy,  transcript  or  extract  of  or  from  any  law  of  the  United 
States,  or  of  this  state,  or  any  proclamation,  advertisement, 
or  notification  set  up  at  any  public  place  by  authority  of 
law,  or  by  order  of  any  court,  during  the  time  for  which  the 
same  is  to  remain  set  up,  shall  be  fined  not  exceeding  two 
hundred  dollars.'" 

r 
STATEMENT  OP  THE   OFFENSE   OF   TEARINa  DOWN  A  LEGAIi 
ADVERTISEMENT. 

(Commence  as  inform  on  page  113)  that  E.  F.,  on,  etc.,  at,  etc..  in  the  said 
county,  tlien  beingoneof  the  constables  of  the  said  county,had  in  his  hands 

an  execution  issued  by  L.  M.,  a  justice  of  the  peace  of  said  county,  on  the 

day  of ,  A.  D.  18 — ,  upon  a  judgment  then  lately  entered  by  the  said 

justice  in  favor  of  the  said  A.  B.  plaintiff,  against  C.  D.  defendant,  in  a  cer- 
tain action,  the  subject  matters  and  parties  of  which  the  said  L.  M.  had  jur- 
'  isdiotion  before  entering  the  said  judgment  by  which  said  execution  the  said 
E.  F.  constable,  as  aforesaid,  was  commanded  to  make  of  the  goods  and 
chattels  of  the  said  0.  D.  the  sum  of  iifty  dollars  debt  and  two  dollars 
costs,  and  for  the  purpose  of  making  the  same,  tlie  said  E.  F.  constable, 

as  aforesaid,  by  virtue  of  the  said  execution,  afterwards,  to  wit.,  on  the 

day  of ,  A.  D.  18 — ,  levied  upon  the  goods  and  chattels  of  the  said  C. 

D.,  and  afierwards  and  on  the  same  day  in  the  county  aforesaid,  appointed 

the day  of  ■ ,  A.  D.  18 — ,  at o'clock  in  the noon,  as  the 

time,  and  the  residence  of  the  said    C  D.  as  the  place,  for  tlie  sale  thereof, 

and  did  on  the  said day  of ,  A.  D.  18 — ,  by  authority  of  law,  give  ten 

days'  previous  notice  of  such  sale  by  advertisement  in  writing,  posted  up 
in  said  county  in  the  vicinity  where  the  said  sale  was  to  be  made,  one  of 
which  said  advertisements  was  posted  on  the  outer  door  of  the  house  of 

,  an  innkeeper  of  the  said  county ;  and  that  the  said  C.  D.  afterwards, 

to  wit.,  on  the day  of ,  A.  D.  18 — ,  at,  etc.,  in  the  said  county, 

did  unlawfully  and  intentionally  deface,  obliterate,  tear  down  and  de- 
stroy the  said  advertisement  so  posted  and  set  up  by  authority  of  law  on 

the  outer  door  of  the  said as  aforesaid,  during  the  time  for  which  the 

same  was  to  remain  posted  and  set  up,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  (conclude  as  inform  on  page  113). 

'  K.  S.,  383,  §  305;  Faulds  v.  People,  66  Ills.,  310. 
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SHORTEB  FOKM;. 

(Gommence  as  infoi-m  on  page  112)  that  C.  D,  on,  etc,  at,  etc.,  m  the  said 
county,  did  unlawfully  and  intentionally  deface,  obliterate,  tear  down  and 
destroy  a  certain  advertisement,  to  wit,  a  notice  of  the  sale  of  the  property 
of  the  said  CD.,  on  an  execution  set  up  at  a  place  in  said  county  by  au- 
thority of  law,  during  the  time  the  same  was  to  remain  set  up,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  {conclude  as  inform 
on  page  112). 

7.  Failing  to  Peoteot  Saltpetre  Oaves. 

§294.  Provisions  of  tlie  Statute.  —  "Whoever  works  any 
saltpetre  cave,  or  other  place  where  saltpetre  is  taken  or 
manufactured,  without  protecting  the  same  from  the  approach 
of  cattle  or  other  stock  by  a  good  and  sufScient  fence,  shall 
be  fined  not  less  than  three  dollars,  nor  more  than  one  hun- 
dred dollars,  and  in  a  like  sum  for  each  day  he  shall  allow 
the  same  to  remain  so  unprotected  after  being  once  fined.'" 

STATEMENT  OP  THE  OFFENSE   OF   FAILINa   TO   PROTECT  A  SALTPETRE 

CAVE. 

{Commence  as  inform  on  page  112)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  work  a  saltpetre  cave  without  then  and  there  protecting  the 
same  from  the  approach  of  cattle  and  other  stock  by  a  good  and  sufficient 
fence,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided 
(conclude  as  inform  on  page  112). 

8.  Beingino  Animals   Infected  with  Contagious  Disease 
INTO  this  State  oe  Suffeeing  them  to  Kun  at  Laege. 

§295.  Provisions  of  the  Statute. — "Any  person  who  shall 
hereafter  knowingly  and  willfully  bring  or  cause  to  be  brought 
into  this  state  any  sheep  or  other  domestic  animals  infected 
with  contagious  disease,  or  who  shall  knowingly  and  willfully 
sufter  or  permit  sheep  or  other  domestic  animals  infected  with 
contagious  disease  to  run  at  large,  shall  be  fined  in  any  sura 
not  exceeding  one  hundred  dollars,  and  shall  be  liable  in  a 
civil  action  for  all  damages  occasioned  thereby."^ 

=  R.  S.,  391,  §257. 

"  Id.,  §  258.  For  statute  relating  to  Texas  or  Cherokee  cattle,  see 
E.  S.,  141,  §g  12-23;  Newkirk  v.  Milk,  62  Ills.,  172;  Herrick  ».  Gray,  65 
Ills.,  101. 
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STATEMENT  OF   THE    OFFENSE  OF    BRINGING  INTO    THIS    STATE    SHEEP  IN- 
FECTED WITH  CONTAQIOOS    DISEASE. 

{Commence  as  inform  on  page  113)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully,  knowingly  and  willfully  bring  (or  "  caase  to  be 
brought")  into  this  state  of  Illinois  ten  sheep  then  being  infected  with  a 
contagious  disease  called  {insert  the  name  of  the  disease),  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  {conclude  as  inform  on  page 
113). 

9.  Teespass. 

§  296.  Upon  Gardens,  etc. — "  "Whoever  willfally  enters  and 
passes  over  any  garden,  yard,  or  other  improved  field,  after 
being  expressly  forbidden  so  to  do  by  the  owner  or  occupant 
thereof,  shall  be  fined  not  exceeding  five  dollars."* 

STATEMENT  OF  THE  OFFBNSK  OF  TKESPASS  UPON  A  GARDEN. 

{Gominence  as  in  form  on  page  113)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  and  willfully  did  enter  and  pass  over  a  certain  garden 
of  the  said  A.  B.,  after  being  expressly  forbidden  so  to  do  then  and  there 
by  the  owner  and  occupant  of  the  said  garden,  contrary  to  the  form  of  the  ^ 
statute  in  such  case  made,  and  provided  {conclude  as  in  form  on  page  113). 

§  297.  Upon  Orchards,  etc. — "  Whoever  shall,  hereafter,  enter 
the  inclosure  of  any  person  without  leave  of  the  owner,  and 
pick,  destroy  or  carry  away  any  part  or  portion  of  the  fruit 
of  any  apple,  pear,  peach,  or  plum,  other  fruit-tree,  vine,  or 
bush,  shall  be  fined  not  exceeding  one  hundred  dollars."-^ 

STATEMENT    OF    THE     OFFENSE   OF  PICKING,    ETC.,    OF  THE   FRUIT  OF  AN 

APPIjE  TREE. 

{Commence  as  in  form  on  page  113)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the 
said  county,  did  unlawfully  enter  the  inclosure  of  the  said  A.  B.,  and  then 
and  there,  without  leave  or  license  of  the  said  A.  B.,  then  and  there  being 
the  owner  of  the  said  inclosure,  did  unlawfully  pick  {or  "  destroy"  or  "  ca/r- 
ry  away")  a  part  or  portion  of  the  fruit  of  an  apple-tree,  the  property  of 
the  said  A.  B.,  contrary  to  the  form  of  tlie  statute  in  such  case  made  and 
provided  {conclude  as  in  form  on  page  113). 

'  R.  S.,  393,  §  366. 
»  Id.,  393,  §  365. 
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10.  Setting  Fiee  to  Woods,  Peaieies  and  othee  Geounds. 

§  298.  Provisions  of  the  Statute.  —  "  If  any  person  shall.,  at 
any  time  hereafter,  willfully  and  intentionally  or  negligently 
and  carelessly  set  on  fire,  or  cause  to  be  set  on  fire,  any  woods, 
prairies  or  other  grounds  whatsoever,  he  shall  be  fined  not 
less  than  five  dollars  nor  more  than  one  hundred  dollars: 
Provided,  this  section  shall  not  extend  to  any  person  who 
shall  set  on  fire  or  cause  to  be  set  on  fire  any  woods  or  prai- 
ries adjoining  his  own  farm,  plantation  or  inclosure,  for  the 
necessary  preservation  thereof  from  accidenb  by  fire,  between 
the  last  day  of  ISTovember  and  the  first  day  of  March,  by  giv- 
ing to  his  neighbors  and  the  owner  or  occupant  of  such  land, 
and  any  person  likely  to  be  affected  thereby,  two  days'  notice 
of  such  intention:  Provided,  also,  this,  section  shall  not  be 
construed  to  take  away  any  civil  remedy  which  any  person 
may  be  entitled  to  for  any  injury  which  may  be  done  or  re- 
ceived in  consequence  of  such  firing."* 

STATEMENT  OF  THE   OFFENSE   OF  FIRING  A  PBArSlE. 

{Commence  as  inform  on  page  112)  tliat  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully,  willfully  and  intentionally  did  set  on  fire  a  certain 
prairie  there  situate,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  {conclude  as  inform  on  page  113). 

11.    COUNTEEFEITING    TeADE   MaeKS. 

§  299.  Provisions  of  the  Statute.  —  "  "Whoever  knowingly  and 
willfully  counterfeits,  or  causes  to  be  counterfeited,  any  pri- 
vate stamp,  label,  or  trade-mark,  used  by  a  merchant  or  man- 
ufacturer about  the  sale  of  his  goods,  with  intent  to  defraud 
the  purchaser  or  manufacturer,  or  sells  such  goods  with  such 
counterfeit  stamps,  labels  or  trade-mark  thereon,  knowing 
them  to  be  counterfeit,  shall,  for  each  offense  be  fined  not  ex- 
ceeding two  hundred  dollars."^ 

'  R.  S.,  354,  §  18. 

'  Id.,  369,  gll5 ;  see  State  v.  Burge,  7  Iowa,  325. 
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STATEMENT  OP  THE  OFFENSE   OF  COUNTERFEITING  TRADE-MAHK. 

Oommence  as  in  form  on  pnge  112)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  knowingly  and  willfnlly  did  counterfeit  a  certain  trade-mark,  tlien 
and  there  used  by  the  said  A.  B.,  then  and  there  being  a  merchant,  about 
the  sale  of  his  the  s^iid  A.  B.'s  goods,  with  intent  to  defraud  the  purchaser 
of  the  goods  having  the  said  trade-mark  thereon,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  {conclude  as  inform  on  page  1 12). 

12.  Simulating  Teade-Maeks. 

§  300.  Provisions  of  the'  Statute.  —  "  When  any  person  uses 
any  peculiar  name,  letters,  mark,  device  or  figures,  cut, 
stamped,  cast  or  engraved  upon,  or  in  &ny  way  attached  to  or 
connected  with  any  article  manufactured  or  sold  by  him,  to 
designate  it  as  an  article  of  a  peculiar  kind,  character  or 
quality,  or  as  manufactured  by  him;  whoever  shall,  without 
his  consent,  use  the  same  or  any  similar  names,  letters,  marks, 
devices  or  figures,  for  the  purpose  of  falsely  representing  any 
article  to  have  been  manufactured  by  him,  or  to  be  of  the 
same  kind,  character  or  quality  as  that  manufactured  or  sold 
by  the  party  rightfully  using  the  same,  shall  for  each  offense 
be  fined  not  exceeding  two  hundred  dollars.'" 

STATEMENT   OF  THE   OFFENSE   OF   SIMULATING   A  TB..ADE-Ma!rK. 

(Commence  as  in  form  on  page  113)  that  the  said  A.  B.  on  the day  of 

,  A.  D.,  18 — ,  used  the  peculiar  mark,  to  wit.,  "Moline  plow"  stamped 

upon  certain  plows,  then  and  there  manufactured  and  sold  by  him,  to 
designate  them  as  articles  of  a  peculiar  kind  and  quality,  and  as  manufac- 
tured by  him  the  said  A.  B. ;  Ihat  C.  D.  then  and  there,  without  the  said  A. 
B.'s  consent,  did  unlawfully  use  the  said  mark  for  the  purpose  then  and 
there  of  falsely  representing  certain  other  plows,  then  acd  there  manufac- 
tured by  the  said  C.  D.  to  have  been  manufaciured  by  the  said  A.  B.,  and  to 
be  of  the  same  kind  and  quality  as  the  said  plows  manufactured,  stamped  and 
sold  by  the  said  A.  B.  as  aforesaid,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  {conclude  as  in  form  on  page  113). 

>  K.  S.,  369,  2 116     . 
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SEOTIOlSr  V. 

Nuisances. 

§  301.  "What  a  Nuisance  at  Common  Law. 

302.  Proviaions  of  the  Statute  Relating  to  Nuisances. 

303.  Continued — Punisliment. 

304.  01)structing  and  Encroaching  upon  Roads. 

305.  Evidence — Highway,  how  Acquired. 

306.  Dedication. 

307.  Town  Plat — Effect  of  Adverse  Possession. 

308.  Highway,  how  Acquired  under  the  Statute. 
809.  Existence  of  Highway,  how  Proved. 

310-.  Abandonment. 

311.  Street,  etc.,  how  Vacated. 

312.  Offense  not  Committed  by  Omitting  to  Obey  Orders. 

§  301.  AVhat  a  Nuisance  at  Common  Law.  —  At  common  law 
obstructing  public  roads'  and  navigable  streams,^  permitting 
a  public  highway'  or  bridge^  to  be  grossly  out  of  repair,'  pot- 
luting  streams,  etc.,'  carrying  on  offensive  trades,'  keeping 
bawdy,'  disorderly'  or  gaming'"  houses,  keeping  large  quan- 
tities of  gunpowder  in  populous  places,"  persons   infected 

'  18  Serg.  &  R.,  403;  Rex  v.  Morris,  1  B.  &  Ad.,  441;  Neffs.  Paddock,  36 
Wis.,  547;  People  v.  Cunningham,  1  Denio,  524. 

'  Com.  V.  Church,  1  Bar.,  105 ;  Moffett  v.  Brewer,  1  Iowa,  348 ;  Renwick  o. 
Morris,  7  Hill,  575,  5  Ind.,  433. 

"  Slate  V.  King,  3  Ired.,  411 ;  Simpson  v.  State,  10  Yerg.,  525. 

•  Reg.  V.  Birmingham  and  Gloucester  R.  R.  Co.,  9  Car.  &  P.,  409. 
'  2  Arch.  0.  P.  &  PI.,  989 ;  1  Bish.  Cr.  L.,  419. 

•  Com.  V.  "Webb,  6  Rand.,  726. 

'  1  Bish.  Cr.  L.,  §  1138 ;  Lansing  v.  Smith,  8  Cowen,  148. 
'  4  Black.  Com.,  168;  Rex  v.  Williams,  10  Mod.,  63;  People  v.  Erwin,  4 
Denio,  129. 

•  4  Black.  Com.,  167;  State  «.  Berthed,  6  Blackf.,  474 ;  Rex  v.  Dixon,  10 
Mod.,  336. 

"  Rex  V.  Dixon,  10  Mod.,  336;  State  i>.  Haines,  30  Me.,  65. 
"  Anonymous,  12  Mod.,  342 ;  People  v.  Sands,  1  John.,  78 
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■with  a  contagious  disease  going  atroad,^  bringing  into  a 
public  place  a  glandered  horse  or  an  animal  otherwise  in- 
fected with  a  contagious  disease,^  collecting  crowds  of  idle 
persons,'  blasphemy,*  profane  swearing,^  common  scolds  of 
the  feminine  gender,*  common  barrators,'  eavesdroppers,^  open 
lewdness,'  frequent  and  public  drunkenness,'"  the  exhibition 
of  a  monster,"  and  the  publication,  sale  or  exhibition  of  ob- 
scene books  and  prints,'^  were  severally  nuisances  and  misde- 
meanors punishable  by  fine  and  imprisonment;*'  and  under 
some  circumstances  could  be  abated  without  resorting  to  le- 
gal proceedings."  Some  of  these  offenses  are  provided  for  by 
statute  and  are  elsewhere  considered. 

§  302.  Provisions  of  the  Statute  Relating  to  Nuisances.  —  Under 
our  statute  it  is  a  public  nuisance: 

1.  To  cause  x>r  suffer  the  carcass  of  any  animal  or  any 
offal,  filth  or  noisome  substance  to  be  collected,  deposited  or 
to  remain  in  any  place,  to  the  prejudice  of  others. 

2.  To  throw  or  deposit  any  offal  or  any  other  offensive  mat- 
ter, or  the  carcass  of  any  animal,  in  any  water  course,  lake, 
pond,  spring,  well  or  common  sewer,  street  or  public  highway. 

3.  To  corrupt  or  render  unwholesome  or  impure,  the  water 
of  any  spring,  river,  stream,  pond  or  lake,  to  the  injury  or  prej- 
udice of  others. 

4.  To  obstruct  or  impede,  without  legal  authority,  the  pas- 
sage of  any  navigable  river  or  waters. 

'  Hex  V.  Vantanclillo,  4  M.  &  S.,  73 ;  Rex  v.  Burnett,  4  M.  &  S.,  373. 
'  Reg.  V.  Henson,  18  Eng.  L.  &  Eq.,  107. 

•  Baker  v.  Com.,  19  Penn.,  413  ;  Com.ti.  Smith,  6  Cush.,  80. 
'  1  Bish.  C.  L.,  g  498. 

'  Id. ;  Com.  V.  Pray,  13  Pick.,  859. 

•  4  Black.'  Com.,  168 ;  3  Arch.  C.  P.  &  PI.,  997. 

'  James  v.  Com.,  13  Serg.  &  R.,  330 ;  Com.  v.  Davis,  11  Pick.,  433. 

•  4  Black.  Com.,  167 ;  State  v.  Williams,  3  Tenn.,  168. 

•  3  Arch.  C.  P.  &  PI,  1006 ;  Smith  v.  State,  1  Humph.,  396. 

"  Slate  V.  Rose,  33  Mo.,  560,  561 ;  Knowles  v.  State,  3  Day,  108. 

"  Harring  o.  Walrond,  3  Cha.  Ca.,  110. 

"  Com.  V.  Holmes,  17  Mass.,  376 ;  Com.  v.  Sharpless,  3  Serg.  &  B.,  91. 

"  1  Bish.  Cr.  L.,  §§  1071-1074;  3  Ai-ch.  C.  P.  &  PI.,  980-1030. 

"  Moflfett  V.  Brewer,  1  Greene  Iowa,  348. 
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5.  To  obstruct  or  encroacli  upon  public  highways,  private 
ways,  streets,  alleys,  commons,  landing-places,  and  ways  to 
burying-places. 

6.  To  carry  on  the  business  of  manufacturing  gunpowder, 
nitro-glyceriiie,  or  other  highly  explosive  substance,  or  mix- 
ing, or  grinding  the  materials  therefor  in  any  building 
within  twenty  rods  of  any  valuable  building  erected  at  the 
time  such  business  may  be  commenced. 

7.  To  establish  powder  magazines  near  incorporated  towns, 
at  a  point  diiferent  from  that  appointed  according  to  law  by 
the  corporate  authorities  of  the  town,  or  within  fifty  rods  of 
any  occupied  dwelling-house. 

8.  To  erect,  continue  or  use  any  building  or  other  place  for 
the  exercise  of  any  trade,  employment  or  manufacture,  which, 
by  occasioning  noxious  exhalations,  offensive  smells,  or  other- 
wise, is  offensive  or  dangerous  to  the  health  of  individuals  or 
of  the  public. 

9.  To  advertise  wares  or  occupation,  by  painting  notices  of 
the  same  on,  or  affixing  them  to,  fences  or  other  private  prop- 
erty, or  on  rocks  or  other  natural  objects,  without  the  consent  of 
the  owner,  or,  if  in  the  highway  or  other  public  place,  without 
permission  of  the  proper  authorities :  Provided,  that  nothing 
in  this  section  contained  shall  be  construed  to  prevent  the 
municipal  authorities  of  any  incorporated  city,  town  or  village 
from  declaring  what  shall  be  nuisances  and  abating  the  same 
within  their  limits.^ 

§  303.  Continued  —  Punishment. —  "Whoever  causes,  erects  or 
continues  any  such  nuisance  shall  foi'  the  first  offense  be  fined 
not  exceeding  one  hundred  dollars,  and  for  a  subsequent  of- 
fense shall  be  fined  a  like  amount,  and  confined  in  the  county 
jail  not  exceeding  three  months.  Every  such  nuisance,  when 
a  conviction  therefor  is  had  in  a  court  of  record,  may,  by 
order  of  the  court  before  which  the  conviction  is  had,  be  abat- 
ed by  the  sheriff  or  other  proper  officer,  at  the  expense  of  the 
defendant,  and  it  shall  be  no  defense  to  any  proceeding  under 

'  R.  S.,  385,  §  231 
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this  section  that  the  nuisance  is  erected  or  continued  by  vir- 
tue or  permission  of  any  law  of  this  state.'" 

STATEMENT  OF  THE   OFFENSE   OF  A  NUISANCE   BY  SUFFERING  A  NOISOME 
SOBSTANCB   TO   BE  DEPOSITED. 

■  {Commence  as  informonpage  113)  that  C.  D.,  on  the  day  of ,  A. 

D.  18 — ,  and  continually''  from  the  said  day  to  the  time  of  making  this  affi- 
davit, at,  etc.,'  in  the  said  county,  did  cause  and  suffer  the  carcass  of  an 
animal  and  a  large  quantity  of  offal,  filth  and  noisome  substance,  then, 
and  during  all  of  the  said  other  time,  and  there  to  be  collected,  deposited 
and  remain  near  the  dwelling-houses  of  B.  F.,  Gr.  H.  and  the  said  A.  B., 
there  situate,  and  being  then,  aad  during  all  of  the  said  time,  and  there,  to 
the  prejudice  of  the  said  E.  F.,  G.  H.,  A.  B.  and  others,  and  to  the  common 
nuisance'  of  all  the  people  there  lawfully  being  and  abiding  {conclude  as 
inform  on  page  112). 

STATEMENT  OF  THE   OFFENSE  OF  THROWING  THE  CARCASS   OF  AN 
ANIMAL  INTO  A  POND. 

{Commence  as  in  form  on  page  113)  that  C.  D.,  on,  etc.,  at,  etc.,  in  said 
county,  did  unlawfully  throw  the  carcass  of  an  animal,  to  wit.,  a  dead  hog, 

into  a  certain  pond  commonly  called ,  there  situate  {conclude  as  infoi'm 

on  page  113). 

§  304.  Obstructing  and  Encroaching  upon  Roads. —  To  obstruct 
or  encroach  upon  a  public  highway  is  indictable^  as  a  public 
nuisance/  though  a  justice  of  the  peace  has  jurisdiction  to  try 

■R.  S.,385,  §333. 

''  It  is  sufficient  to  say  that  the  defendant  erected  and  thence  continually, 
etc.,  maintained  the  nuisance.  Our  House  No.  3  v.  State,  4  Greene  Iowa, 
173 ;  Baugh  «.  State,  14  Ind.,  29 ;  Ashbrook  v.  Com.,  1  Bush,  139.     The 

words  "  on  the day  of ,  A.  D.  18 — ,  and  on  divers  other  days  and 

times,  between  that  day  and  the  day  of,"  etc.,  are  sometimes  used.  3  Arch. 
0.  P.  &  PI.,  980.  And  if  the  prosecutor  does  not  desire  to  have  the  nui- 
sance abated,  there  is  no  necessity  of  alleging  that  it  is  continuing.  State 
V.  Hull,  31  Me.,  84;  State  s.  Shilling,  14  Iowa,  456. 

^  It  is  sufficient  to  state  the  town  or  city  in  which  the  nuisance  was  main- 
tained, without  being  any  more  definite  as  to  the  place.  Jenks  i).  State,  17 
Wis.,  665. 

*  The  authorities  are  conflicting  as  to  whether  an  indictment  should  con- 
clude "  to  the  common  nuisance,"  etc.    3  Bish.  Or.  P.,  §§  863-864. 

'R.  S.,385,  §  331,  Sub.  5;  Sweeny  «.  People,  38  Ills.,  308;  Leech  v. 
"Waugh,  34  Ills.,  338 ;  Dimon  a.  People,  17  Ills.,  416 ;  Martin  v.  People,  13 
Ills.,  341,  33  Ills.,  395 ;   but  see  Town  of  Havana  «.  Biggs,  58  Ills.,  483. 

•  R.  S.,  385,  §  321,  Sub.  5 ;  Neff  o.  Paddock,  36  Wis.,  547. 
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the  first  offense,  but  not  the  second.'  Probably  the  provis- 
ions for  the  punishment  of  these  offenses,  contained  in  the 
road  laws  of  1873,^  are  impliedly  repealed  by  the  revision  of 
the  criminal  law  of  1874  providing  for  their  punishment.' 
Under  the  former  statute,  somewhat  similar  to  the  present,'it 
was  held  that  the  continuing  of  an  obstruction  was  a  different 
offense  from  that  of  obstructing  a  road*  and  was  not  indicta- 
ble, the  only  remedy  supposed  to  be  proper  being  by  a  civil 
proceeding  to  recover  the  penalty  for  continuing  the  obstruc- 
tion.^ 

STATEMENT  OF  THE  OFFENSE  OF  OBSTRTJCTINa  A  PUBLIC  HIGHWAY." 

(Commence  as  inform  on  page  113)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully'  erect  and  build  a  fence  in  and  across  the  public 

higliway  leading  from  the  city  of in  the  said  county  of and  state 

of  Illinois  to  the  village  of in  the  said  county"  on  the  northwest  quar- 
ter of  section in  townsliip north  of  the  base  line  and  range 

east  of  Uie  principal  meridian,  and  did  thereby  then  and  there  obstruct  the 
said  public  highway,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  (conclude  as  inform  on  page  113). 

§305.  Evidence. — Highway,  how  Acquired.  —  A  public  high- 
way may  be  acquired  by  condemnation  under  the  statute,''  by 

'  E.  S.,  385,  §  331 ;  Id.,  405,  §  381. 

'  R.  S.,  931,  933,  S§  58,  59,  60;  Id.,  939,  §§  151,  152. 

"  R.  S.,  385,  386,  §§  331,  323. 

'  Lowe  V.  People,  38  Ills.,  518. 

»  Sweeny  v.  People,  38  Ills.,  208. 

«  Dimon  v.  People,  17  Ills.,  416. 

'  In  Iowa  an  indictment  which  charged  that  the  defendant  willfully  ob- 
structed the  public  road  (describing  it)  contrary  to  law  was  held  to  suffi- 
ciently aver  that  the  act  charged  was  unlawfully  done.  Capps  v.  State,  4 
Iowa,  508. 

'  The  description  of  the  road  is  material  and  must  be  proved  as  laid.  A 
description  of  a  road  from  A.  to  B.,  is  sulficient.  Martin  v.  People,  23  Ills., 
395 ;  Dimon  v.  People,  17  Ills.,  416 ;  Harrow  v.  State,  1  Iowa,  439 ;  Capps  v. 
State,  4  Iowa,  502.  If,  however,  a  local  description  sufficient  to  identify 
and  fix  the  precise  point  of  obsti'uction  is  given,  as  well  as  the  termini  of  the 
road,  the  latter  may  be  disregarded,  and  proof  of  the  existence  of  the  road 
at  the  place  of  obstruction  is  sufficient.  Houston  o.  People,  63  Ills.,  185 ; 
Harrow  v.  State,  1  Iowa,  439. 

•R.  S.,  923,  g§  69-97;  Id.,  934,  §§  136-150. 
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a  grant  from  the  owner,'  by  prescription^  or  by  dedication  to 
and  acceptance  by  the  public'  After  twenty  years  user 
under  a  claim  of  right  by  the  public,  a  grant  will  be  pre- 
sumed,^ and  the  existence  of  the  public  highway  be  established 
by  prescription,*  but  the  travel  must  be  confined  to  a  specific 
line  or  way.^ 

§  306.  Dedication. —  To  constitute  a  dedication,  there  must  be 
an  intention  to  make  it  by  the  owner  of  the  fee  and  also  an 
acceptance.''  The  intention  on  the  part  of  the  owner  may  be 
manifested  in  writing,  by  declarations  or  by  acts,  and  if  the 
declarations  are  without  writing  the  dedication  is  not  within 
the  statute  of  frauds;'  but  the  intention  must  be  unequivocal 
and  satisfactorily  proven,  and  the  accei:)tance  must  appear. 
Where  the  public  are  the  donees  of  the  easement,  this  is  usual- 
ly manifested  by  acts,  such  as  taking  charge  of,  using'  and  re- 

'  Grube  b.  Nichols,  36  Ills.,  98. 

=  Icl.;  Dimon  «.  People,  17  111s.,  416;  Daniels  v.  People,  31  Ills.,  443; 
Gentlemen  v.  Soule,  32  Ills.,  271 ;  Town  of  Lewistonu.  Proctor,  37  Ills.,  417  ; 
Houston  v.  People,  63  Ills.,  185. 

=  Marcy  !).  Taylor,  19  Ills.,  634;  Daniels  s.  People,  21  Ills.,  439 ;.  City  of 
Bellville  ».  Stookey  23  Ills.,  442;  Grube  v.  JSTichols,  36  Ills.,  93;  Trickey  ». 
Schlader,  53  Ills.,  78;  City  of  Peoria  n.  Johnston,  56  Ills.,  49;  Town  of 
Havana  v.  Biggs,  58  Ilia.,  483 ;  Field  v.  Can;  59  Ills.,  198. 

'  Grube  «.  Nichols,  36  Ills.,  93;  Daniels  ».  People,  21  Ills.,  442;  Town  of 
Lewiston,  37  Ills.,  414 ;  Blute  v.  Scribner,  33  Wis.,  357 ;  Lemon  v.  Hayden, 
13  Wis.,  159 ;  Hanson  v.  Taylor,  33  Wis.,  547. 

'  Gentleman  v.  Soule,  33  Ills.,  278. 

=  Id. ;  Houston  v.  People,  63  Ills.,  185. 

'  City  of  Oswego  v.  The  Oswego  Canal  Co.,  6  N.  Y.,  257 ;  Kelley  v.  City 
of  Chicago,  48  Ills.,  389;  People  v.  Com.  of  Highways,  52  Ills.,  498;  Gardi- 
ner V.  Tisdale,  2  Wis.,  153;  City  of  Peoria  v.  Johnston,  56  Ills.,  49;  Town 
of  Havana  «.  Biggs,  58  Ills.,  483 ;  Gentleman  v.  Soule,  32  Ills.,  379 ;  City 
of  Milwaukee  v.  Davis,  6  Wis.,  877;  Bushnelli).  Scott,  31  Wis.,  451;  Hard- 
ing «.  Town  of  Hale,  61  Ills.,  198;  Field  ».  Carr,  59  Ills.,  198;  Id.,  493; 
Bartrau  v.  West,  33  Wis.,  416 ;  Buchanan  i>.  Curtis,  25  Wis.,  99 ;  State  v. 
Tucker,  36  Iowa,  485. 

'  Warren  u.  Town  of  Jacksonville,  15  Ills.,  340 ;  Alvord  v.  Ashley,  17 
Ills.,  369 ;  Tuckey  ®.  Schlader,  52  Ills.,  79 ;  Town  of  Havana  v.  Biggs,  58 
Ills.,  483;  Gentltiman  «.  Soule,  33  Ills.,  279;  Field  t).  Carr,  59  Ills.,  198; 
Connehan  u.  Ford,  9  Wis.,  240. 

•  Alvord  V.  Ashley,  17  Ills.,  363 ;  People  v.  Com.  of  Highways,  52  Ills.,  498 ; 
Kelley  v.  City  of  Chicago,  48  Ills.,  388;  Buchanan  v.  Curtis,  25  Wis.,  99. 
14 
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pairing  the  highway  by  the  proper  authorities.*  But  it 
cannot  he  .essential  to  the  acceptance  that  they  should  repair 
the  road,  for  it  might  never  require  repairing.  Any  other  act 
on  the  part  of  the  public  which  manifests  an  intention  to 
accept,  such  as  the  public  travel  and  use  as  a  highway,  is  as 
satisfactory  evidence  of  the  acceptance  as  repairing  by  the 
officers.^  A  party  is  estopped  from  denying  the  dedication 
from  the  acquiescence  in  the  using  and  rejjairing  of  the  road 
by  the  public,  either  of  himself  or  of  his  grantor,  though  it  be 
the  Government.*  If  a  road  has  been  traveled  by  the  public 
for  eight  or  nine  years,  such  fact  does  not  raise  the  presump- 
tion that  the  same  is  legally  established  unless  there  is  evi- 
dence of  the  owner's  intention  to  dedicate  it  to  the  public." 
It  does  not  conclusively  follow,  because  a  person  when  he 
fenced  his  land  left  out  a  sti'ip  the  width  convenient  for  a 
road,  that  he  designed  to  dedicate  it  to  the  public  for  that 
purpose,  though  such  fact  is  strong  evidence  of  such  de- 
sign. If  at  the  time  he  fenced  out  the  strip  he  actually  in- 
tended to  dedicate  it  for  a  public  road,  and  the  dedication  is 
accepted  by  the  public,  he  cannot  subsequently  change  his 
purpiose  and  resume  the  grant.*  Twenty  years  is  not  required 
to  complete  a  dedication,  for  the  moment  it  is  accepted,  if 
within  ever  so  short  a  time  as  a  day  or  year  or  ten  years,  the 
dedication  is  irrevokable,'  though  at  anytime  before  acceptance 
it  may  be  revoked,^  and  from  the  time  of  the  acceptance  it  be- 
comes a  public  road'  and  continues  such  unless  discontinued 

•  Gentleman  v.  Soule,  32  Ills.,  379  ;  Alvord  ii.  Ashley,  17  Ills.,  363;  Dan- 
niels  V.  People,  21  Ills.,  439 ;  Grube  «.  Nichols,  36  Ills.,  97 ;  People  v.  Com. 
of  Highways,  53  Ills.,  501. 

-  Ingleliart  v.  Hobart,  19  Ills.,  637;  Holdane  v.  Trustees  of  the  Village  of 
Cold  Springs,  33  Barb.,  103 ;  People  v.  Com.  of  Highways,  53  Ills.,  501. 
'  Alvord  V.  Ashley,  17  Ills.,  3B9 ;  Triokey  v.  Schlader,  53  Ills.,  78. 

*  Id.,  Dimon  v.  People,  17  Ills.,  416. 

'  Grube  «.  Nichols,  36  Ills.,  97;  Town  of  Havana  v.  Biggs,  58  Ills.,  483; 
Harding  ».  Town  of  Hale,  61  Ills.,  193. 

"  Grube  v.  Nichols,  36  Ills.,  97 ;  Leecli  v.  Waugh,  34  Ills.,  338. 

'  Marcy  ii.  Taylor,  19  Ills.,  634;  Buchanan  ».  Curtis,  25  Wis.,  99. 

«  Badeau  ».  Mead,  14  Barb.,  338;  Bissell «.  New  York  C.  R.  R.  Co.,  26 
Barb.,  630. 

'  Proctor  V.  Town  of  Lewiston,  25  Ills.,  158. 
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or  abandoned  by  the  public'  A  street  in  an  unincorporated 
town  or  village  may  be  dedicated  in  the  same  manner  as  a 
road  in  the  country,  and  when  thus  dedicated  and  accepted  be- 
comes a  public  highway.^ 

§  307.  Town  Plat  — ■  Effect  of  Adverse  Possession.  —  The 
acknowledgment  and  recording  of  a  town  plat  is  the  highest 
evidence  of  the  dedication  of  the  streets  and  alleys  marked 
upon  it.'  And  such  streets  and  alleys  must  pursue  the  width 
given  them  by  the  plat,  until  changed  by  the  proper  authority.* 
The  ground  for  the  street  should  be  properly  indicated  on  the 
town  plat,  and  other  requisitions  of  the  statute  should  be  com- 
plied with,  to  enable  the  city  or  town  and  others  to  enforce  the 
opening  of  such  streets.^  Long  and  continued  possession  ad- 
verse to  the  claim  of  the  public  may  be  shown  to  repel  the 
presumption  of  dedication  sought  to  be  established  by  equivo- 
cal or  doubtful  acts  of  the  owner." 

§  308.  Highway,  how  Acqiiirefl  under  the  Statute.  —  A  sub- 
stantial compliance  with  the  requirements  of  the  statute  in 
laying  out  a  highway,  if  nothing  fundamental  is  omitted,  is 
all  that  is  requisite;  the  strictest  possible  compliance  with 
the  statute  is  not  demanded.'  Formerly  in  counties  under 
township  organization  the  statute  requiring  the  petition  for 
a  new  road  to  designate  the  point  of  commencement*  would 
not  permit  any  deviation  by  the  commissioners   from   the 

'  Town  of  Lewiston  v.  Proctor,  27  Ills.,  417 ;  Dimon  v.  People,  17  111., 
422 ;  Champlin  ».  Morgan,  20  Ills.,  181. 

'  Leech  v.  Waugh,  24  Ills.,  228,  28  Ills.,  491. 

^Trustees  -o.  Havens,  11  Ills.,  .io4;  Hunters.  Middleton,  13  Ills.,  50;  "Waugh 
c.  Leech,  28  Ills.,  491;  Godfrey  v.  City  of  Alton,  13  Ills.,  29;  City  of  Peoria 
«.  Johnston,  56  Ills.,  45 ;  Carter  ».  City  of  Chicago,  57  Ills.,  283 ;  City  of  Mil- 
waukee V.  Davis,  6  Wis.,  377;  Trustees,  etc.,  u.  Walsh,  57  Ills.,  36i;  City  of 
Belleville  ».  Stookey,  Vi  Ills.,  441 ;  Yates  v.  Judd,  18  Wis.,  119;  Williams  d. 
Smith,  22  Wis.,  594;  but  see  32  Wis.,  434;  27  Wis.,  493. 

*  Waugh  1).  Leech,  28  Ills.,  491. 

'  City  of  Bellville  v.  Stookey,  23  Ills.,  441. 

'  Id.,  444;  City  of  Peoria  v.  Johnston,  56  Ills.,  45. 

'  Town  V.  Town  of  Blackberry,  2a  Ills.,  1.38:  Austin  v.  Allen,  6  Wis.,  184; 
but  see  Shinkle  v.  Magi  11,  58  Ills.,  433;  Haywood  v.  Collins,  60  Ills.,  328; 
Dolphin  V.  Pedley,  27  Wis.,  469. 

'Lawsl861,  249,  §g51,  55. 
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point  SO  fixed  ;*  but  under  the  present  statute  the  commission- 
ers are  permitted  to  make  changes  "  between  the  termini  of 
the  road  described  in  the  petition,  as  the  convenience  and  in- 
terest of  the  public  in  their  judgment  may  require."^  The 
provisions  of  the  statute  requiring  the  commissioners  to  meet 
to  hear  reasons  for  or  against  the  road  within  twenty  days 
after  the  expiration  of  the  twenty  days  required  for  post- 
ing copies  of  the  petition'  is  mandatory  and  not  merely  di- 
rectory, and  must  be  complied  with.''  Notice  must  be  given 
as  required  by  the  statute  of  the  meeting  of  the  commission- 
ers,* for  it  is  essential  to  their  jurisdiction,  and  the  want  of  it 
will  vitiate  their  proceedings.^  And  before  a  new  road  can 
be  opened  or  an  old  one  changed,  there  must  be  a  report  and 
survey.  These  and  a  plat  of  the  road  must  accompany  the  or- 
der of  the  commissioners  declaring  such  higliway  opened,  and, 
with  the  petition,  should  be  filed  with  the  town  clerk,  who 
should  note  the  time  of  filing.  But  a  mistake  of  the  clei'k  in 
the  time  of  filing  may  be  shown.'  The  statute  does  not  require 
the  notice  of  the  meeting  for  the  purpose  of  hearing  reasons 
for  or  against  the  establishing  of  the  road  to  be  filed  with  tJie 
town  clerk.^  The  final  order  reciting  that  the  proper  notices 
were  given,  is  the  highest  and  best  evidence,  it  seems,  of  such 
fact.'  And  after  the  owner  has  joined  iu  the  petition  and 
released  all  claim  to  damages,'"  or  has  accepted  the  damages 
allowed  by  law  for  opening  a  highway,  it  is  too  late  ibr  him 
or  his  grantee  to  declare  the  proceedings  for  opening  it  void, 

1  Shinkle  v.  Magill,  58  Ills.,  433. 

"  E.  S.,  924,  §  75. 

'Id.,  §73. 

'  Shinkle  «.  Magill,  58  Ills.,  432;  Com.  b.  Harper,  38  Ills.,  104;  Wood  v. 
Commissioners  of  highways,  63  Ills.,  391. 

'  R.  S.,  934,  §§  73,  73. 

•Com.  11.  Harper,  38  Ills.,  104;  Keech  v.  People,  33  Ills.,  478;  State  v. 
Langer,  39  Wis.,  68;  but  see  Wells  v.  Hicks,  37  Ills.,  34o. 

'  R.  S.,  627,  §89;  Town  u.  Town  of  Blackberry,  39  Ills.,  138;  Damp  o. 
Town  of  Dane,  39  Wis.,  419 ;  Isham  o.  Smith,  21  Wis.,  33. 

•  Shinkle  v.  Magill,  58  Ills.,  433. 

•Id. 

»•  Trickey  v.  Schlader,  53  Ills.,  78. 
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for  it  amounts  substantially  to  a  dedication  of  the  road.* 
Proof  that  the  signers  of  a  petition  for  laying  out  a  highway 
are  freeholders,  where  the  question  comes  collaterally  in  issue, 
may  be  made  by  parol;  documentary  evidence  not  being  ab- 
solutely indispensable  in  such  cases.'' 

§309.  Existence  of  Highway,  how  Proved. — The  existence  of 
a  public  highway  or  a  common  street  acquired  by  prescrip- 
tion' or  by  dedication,''  and  its  location,'  may  be  proved  by 
parol.  Proof  that  the  road  is  used  and  traveled  by  the  pub- 
lic as  a  highway,  and  is  recognized  and  kept  in  repair  by  the 
proper  officers,  furnishes  a  legal  presumption,  liable  to  be  re- 
butted, that  such  road  is  a  public  highway.'  But  if  the  road 
was  acquired  by  condemnation  under  the  statute,  documentary 
evidence  is  the  best,  and  therefore  reipired.'  According  to 
•  some  of  the  earlier  decisions,  when  an  order  establishing  a 
road  is  introduced  in  evidence,  it  is  unnecessary  in  the  first 
instance  to  go  farther  and  show  that  the  previous  steps 
requii-ed  by  statute  have  been  taken.'  But  since  nothing  will 
be  presumed  in  favor  of  a  court  of  inferior  or  limited  jurisdic- 
tion,®  a  special  power  granted  by  statute,  affecting  the  rights  ' 
of  individuals,  and  which  divests  the  title  to  real  estate,  ought 
to  be  strictly  pursued  and  should  appear  to  be  so  on  the  face 

• 

'  Town  V.  Town  of  Blackberry,  39  Ills.,  138;  States;.  Langer,  29  Wis.,  69; 
S3  Wis.,  315. 

•'  Austin  V.  Allen,  0  Wis.,  134. 
Grube  J).  Nichols,  33  Ills.,  93;  Byman  v.  People,  1  Gilm.,  8;   Town  of 
Lewistou  V.  Proctor.  37  Ills.,  417;  Dimon  v.  People,  17  Ills.,  416. 

*  Dimon  v.  People,  17  Ills.,  417 ;  Eyman  v.  People,  1  Gilm.,  10. 

'  Eyman  v.  People,  1  Gilm.,  4;  Town  of  Lewiaton  v.  Proctor,  27  Ills.,  417; 
Warren  v.  President,  etc.,  of  the  Town  of  Jacksonville,  12  Ills.,  336 ;  Nealy 
B.  Brown,  1  Gilm.,  10;  Town  of  Havana  ».  Biggs,  58  Ills., .  483 ;  Hiner  ». 
People,  34  Ills.,  297. 

«  Eyman  v.  People,  1  Gilm.,  8;  Nealy  v.  Brown,  1  Gilm.,  10. 

'Towns.  Town  of  Blackberry,  39  Ills.,  138;  Com.!).  Harper,  38  Ills., 
104;  but  see  Grube  v.  Nicholas,  36  Ills.,  93. 

"  Nealy  v.  Brown,  1  Gilm.,  10  ;  Ferris  v.  Ward,  4  Gilm.,  499  ;  Dumoss  v. 
Francis,  15  Ills.,  546. 

'  Shufeldt  V.  Buckley,  45  Ills.,  323 ;  Peacock  v.  Bill,  1  Saund.,  74 ;  Wells  v 
Mason,  4  Scam.,  89;  Kenny  ■!).  Greer,  13  Ills.,  443;  Clark  v.  Harkness,  1 
Scam.,  57;  Von  Kettler  ■».  Johnson,  57  Ills.,  109. 
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of  tlie  proceedings.*  The  correctness  of  these  decisions  may 
well  be  doubted.''  Until  the  road  has  been  legally  opened  an 
indictment  for  obstructing  it  will  not  lie.' 

§  310.  Abandonment.  —  Where  the  fact  appears  with  others 
that  the  road  has  not  been  repared  by  the  public/  or  that 
the  public  have  ceased  to  travel  over  it,  and  have  acquired  an- 
other road  which  accommodates  the  public  travel,  a  jury  will 
be  warranted  in  presuming  an  abandonment  of  the  first  road, 
and  it  is  error  to  instruct  the  jury  that  the  new  road  must 
accommodate  the  public  equally  as  well  as  the  former  road.* 
Evidence  that  the  supervisors  have  ordered  the  defendant  to 
open  the  road  and  remove  the  obstruction,  is  competent  to 
show  that  the  road  has  not  been  abandoned.'  The  act  of  an 
individual  obstructing  a  public  road  cannot  diyest  the  public 
of  its  rights  in  respast  to  the  road,  unless  submitted  to  for 
such  a  period  of  time  as  to  raise  a  fair  presumption  of  aban- 
donment.' Twenty  years'  adverse  possession  and  complete 
non-user  of  a  road  or  street  by  the  public  for  that  time  af- 
fords a  presumption  of  the  extinguishment  of  the  rights  of 
the  public  to  such  road  or  street.'  But  public  rights  in 
roads  and  streets  are  not  barred  by  our  seven  years'  statute  of 
limitations.' 

§311.  Street,  etc.,  how  Vacated. — -The  corporate  authorities 
of  any  town  or  city  have  the  pjwe'r  '"to  vacate  or  close  any 
street,  alley  or  public  ground  or  any  portion  of  the  same,"  by 
a  vote  of  three-fourths  of  the  aldermen  or  trustees,^  and  a  road 

'  Smith  V.  Hileman,  1  Scam.,  335 ;  Garret  ».  Wigsrins,  1  Scam.,  337 ;  Day  v. 
Cushman,  1  Soam.,  475;  Haywood  v.  Collins,  60  Ills.,  339. 

'  Com.  V.  Harper,  38  Ills.,  104. 

=  Keech  «.  People,  33  Ills.,  47S ;  39  Ills.,  307. 

'  Town  of  Lewiston  v.  Proctor,  37  Ills.,  418. 

=  Grube  i).  Nichols,  33  Ills.,  9.3;  City  of  Peoria  v.  Johnston,  56  Ills.,  45; 
Gentleman  ».  Soule,  33  Ills.,  373;  Town  of  Lewiston  «.  Proctor,  37  Ills., 
414;  Chaplin  v.  Morgan,  30  Ills.,  181 ;  Gardener  v.  Tisdale,  3  Wis.,  154. 

•  Martin  ».  People,  13  Ills.,  341. 

'  Powers  V.  Watkins,  58  Ills.,  380. 

'  City  of  Peoria  v.  .Johnston,  5!)  Ills.,  51. 

'  City  of  A.lton  m.  Illinjis  Transp  jrtation  Co.,  13  Ills.,  38;  City  of  Peoria 
V.  Johnston,  56  Ills.,  53. 
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may  be  discontinued  by  the  commissioners  of  the  highways 
on  the  proper  petition.^ 

§  312.  Offense  not  Committed  by  Omitting  to  Obey  Orders.  — 

In  a  prosecution  under  the  statute  for  obstructing  a  highway 
it  must  be  shown  tliat  some  act  has  been  done  by  the  defend- 
ant in  violation  of  the  statute.  A  mere  omission  to  do  some 
act  or  obey  an  order  of  the  commissioners  of  highways  will 
not  warrant  a  conviction.' 


'  R.  a,  1092,  §  1 ;  Id.,  218,  §  62,  Sub.  7. 

'  Id.,  924,  §§  70,  73,  75. 

•  WUey  V.  Town  of  Brimfleld,  59  Ills.,  307. 
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CHAPTEE  IV. 

Specific  Offenses. 

I.  Treason. 
II.  Homicide. 
1.  Murder. 
3.  Manslaughter. 

III.   OrrENSBS  AGAINST  PERSONS. 

1.  Abortion. 
3.  Abduction. 

3.  Assault  with  Intent  to  Commit  a  Felony 

4.  Assault  with  a  Deadly  Weapon. 

5.  Concealing  Death  of  Bastard 

6.  Criminal  Carelessness.  ' 

7.  Cruelty  to  Children. 

8.  Dueling. 

9.  False  Imprisonment. 

10.  Kidnapping. 

11.  Mayhem. 
13.  Poisoning. 

13.  Rape. 

14.  Sodomy. 

IV.  Offenses  against  Propbktt. 

1.  Arson  and  Burning. 
3.  Burglary. 

3.  Embezzlement. 

4.  Graves,  Graveyards  and  Cemeteries. 

5.  Larcency. 

6  Malicious  Mischief. 

7.  Altering  and  Defacing  Brands  with  Intent  to  Steal,  etc 

8.  Eeceiving  and  Restoring  Stolen  Property. 

9.  Robbery. 
10.  Trespass. 

V.  Forgery,  Counterfbiting  and  Kindred  Offenses. 

1.  Forgery. 

2.  Counterfeiting. 

3.  Having  in  Possession  Counterfeit  Coin,  Forged  and 

Counterfeit  Public  Securities,  Bank  Bills,  etc. 

4.  Making  or'  Knowingly  Having  in  Possession  Coun, 

terfeiting  Tools. 
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5.  Forging  and  Counterfeiting  Seals  and  Signatm-ea  of 
Office. 
VI.  Chbating,  Swindling  and  Dbfraudino. 

1.  Cheating. 

2.  Swindling  by  Cards,  Slight  of  Hand,  etc. 

3.  False  Pretenses. 

4.  False  Heir. 

5.  Falsely  Personating  another. 

6.  Frauds. 

7.  Fraudulent  Stock. 

8.  Fraudulent  Sale  of  Lands. 

9.  Fraudulent  Conveyances. 

10.  Fraudulent  Acknowledgment 

11.  Fraudulent  Receipts. 
13.  Lotteries. 

VII.  Offenses  against  Poblic  Moealitt,  Health  and  Pcblio 
PoLicr. 

1.  Adulteration. 

2.  Adultery. 

3.  Bigamy. 

4.  Circulating  Obscene  Books,  etc. 

5.  Currency  Unauthorized. 

6.  Gaming  Houses. 

7.  Gaming  in  a  Tavern. 

8.  Gaming  Decoys. 

9.  Gambling  in  Grain,  etc. 

10.  Incest. 

11.  Prize  Fighting. 

VIII.  Offenses  against  the  Public  Justicb. 

1.  Bribery. 

2.  Conspiracy. 
8.  Escape. 

4.  Falsely  Assuming  an  Office. 

5.  Misconduct  of  Officers. 

6.  Perjury. 

7.  Resistance  to  Officers. 

8.  Witnesses. 

IX.  Offenses  against  the  Public  Peace  and  TsANqniLLlTT. 

1.  Extortion  by  Threats. 

2.  Intimidation. 

3.  Libel. 

4.  Racing. 

5.  Rout. 

6.  Riot. 

7.  Suppression  of  Unlawful  Assemblies. 

8.  Injuries  to  Property  by  Unlawful  Assemblies. 
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X.   ACCESSOKIBS   TO  CRIMES,  ATTEMPTS  TO    COMMMIT    OFFEN- 
SES AND  Offenses  at  Common  Law. 
1.  Accessories  to  Crimea. 
3.  Attempting  to  Commit  an  Offense. 
3.  Offenses  at  Common  Law. 

SECTION  I. 

Treason. 

§  313.  Who  can  Commit. 

314.  Definition  and  Punishment. 

315.  Misprison  of  Treason. 

316.  Evidence  Required — Allegiance. 

317.  Levying  War. 

318.  Who  Guilty  of  Treason. 

319.  Adhering  to  the  Enemies  of  the  Government. 

330.  Time — Place — Proof  that  the  Persons  Adhered  to  were  Enemies — 
Number  of  Witnesses. 

§  313.  Who  can  Commit.  — "Crimes  against  the  Government 
and  the  people  shall  consist  in  treason  and  misprison  of  trea- 
son, and  can  only  be  committed  by  persons  owing  allegiance 
to  the  state."' 

§  814.  Definition  and  Punishment.  —  "Treason  shall  consist  in 
levying  war  against  the  Government  and  people  of  this  state 
in  the  same,  or  being  adherent  to  the  enemies  of  this  state, 
giving  them  aid,  advice  and  comfort  in  this  state  or  else- 
where. Any  person  being  thereof  duly  convicted  of  open 
deed,  by  two  or  more  witnesses,  or  voluntary  confession  in 
open  court,  shall  suffer  the  pains  and  penalty  of  death;  and 
when  the  overt  act  of  treason  shall  be  committed  without  the 
limits  of  this  state,  the  person  charged  therewith  may  be  ar- 
rested, tried  and  punished  in  any  county  in  this  state,  within 
the  limits  of  which  he  may  be  found;  and  the  offense  may  be 
charged  to  have  been  committed  in  the  county  where  he  may 
be  arrested.'" 

§  315.  Misprison  of  Treason.  —  "  Misprison  of  treason  shall 

'  R.  S.;  393.  §  363. 
"  Id.,  §  364. 
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consist  in  the  knowledge  and  concealment  of  treason,  without 
otherwise  assenting  to  or  participating  in  the  crime.  Any 
person  found  guilty  thereof  shall  be  imprisoned  in  the  peni- 
tentiary not  exceeding  two  years.'" 

STATEMENT   OF  THB  OFFENSE  OF  TnEASON. 

{Oommence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  then  and  there  being  a  citizen  and  resident  of,  and  owing  allegi- 
ance and  fidelity  to,  the  said  state  of  Illinois,  not  weighinc;  the  duty  pf  the 
said  allegiance  and  fidelity,  but  then  and  there  wiclsedly''  devising  and  in- 
tending the  peace  of  the  Government  and  the  people  of  the  said  state  to  dis- 
turb, with  divers  false  traitors  to  the  number  of  one  thousand  persons, 
whose  names  to  the  said  A.  B.  are  unknown,^  being  persons  then  and  there 
owing  allegiance  to  the  said  state,  armed  and  arrayed  in  a  warlike  manner, — 
that  is  to  say,  with  guns,  swords,  clubs,  staves,  and  other  warlike  weapons, 
as  well  offensive  as  defensive,  —  unlawfully,  maliciously  and  traitor- 
ously assembled*  and  joined  together  against  the  Government  and  the  peo- 
ple of  the  said  state  of  Illinois,  did  unlawfully,  maliciously  and  traitorous- 
ly,^ levy  war  against  the  Government  and  people  of  the  said  state  of  Illinois 
within  the  said  state,  contrary  to  the  duty  of  the  allegiance  of  him  the  said 
C.  D.,°  against  the  peace  and  dignity  of  the  people  of  this  said  state  of  Illi- 
nois' {conclude'  as  inform  on  page  35). 

§  316.  Evidence  Required  —  Allegiance.  —  The  prosecutor 
must  prove  :     1,  That  the  defendant  owed  allegiance  to  the 

'  R.  S.,  393,  g  205. 

^  The  statement  of  an  overt  act  is  necessary,  and  it  must  he  proved  as 
alleged.    Vaughn's  Case,  3  Salk.,  684;  3  Whart.  Cr.  L.,  §  2741. 

"  The  names  of  the  co-conspirators  must  be  stated  if  known ;  if  not,  it 
must  be  stated  that  their  names  are  unknown.    3  Bish.  Cr.  P.,  §  1033. 

'  Laying  several  overt  acts  in  one  count  for  high  treason,  will  not  make  it 
bad  for  duplicity.  Rex  v.  Jenour,  7  Mod.,  400 ;  Rex  b.  Benfield,  3  Bur., 
980. 

'  An  indictment  must  allege  the  oflfense  to  have  been  committed  "  traitor- 
ously."   3  Chitty  Cr.  L.,  63. 

'  An  indictment  must  charge  that  the  traitorous  act  was  done  contrary  to 
the  defendant's  duty  of  allegiance.     Rex  v.  Tucker,  Comb,  357. 

'  All  indictments  must  conclude  "  against  the  peace  and  dignity  of  the 
said  state  of  Illinois."  R.  8.,  73,  Con.  Ills.,  Art.  VI.,  g  33 ;  but  it  has  not  been 
customary  to  conclude  with  these  words  in  complaints. 

'  Since  treason  is  an  offense  at  common  law  in  each  state,  Resp  v.  Chap- 
man,  i  Dall.,  56 ;  People  v.  Lynch,  11  John.,  549,  it  is  not  necessary  to  con- 
clude "against  the  form  of  the  statute,"  etc. ;  ante  p.  37,  n.  1. 
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state  :  2.  That  he  levied  war  agavnst  the  Government  and 
people  of  this  state  or  adhered  to  the  enemies  of  this  state, 
givvng  them  aid,  advice  and  comfort.  To  prove  that  the  de- 
fendant owed  allegiance,  it  may  be  shown  that  he  was  a  cit- 
izen of  the  state;  then  he  will  owe  allegiance  to  it  whether  he 
was  absent  temporarily  or  not.^  If  the  defendant  is  an  alien, 
proof  that  he  resided  in  the  state  with  his  family  and  effects, 
or  that  he  had  gone  abroad  and  left  his  family  and  effects  here, 
is  sufficient  to  show  that  he  owed  allegiance  to  the  state.* 
The  allegiance  of  aliens  is  local  and  terminates  when  they 
leave  the  state  with  their  families  and  effects.' 

§  317.  Levying  War.  — Any  assembling  of  men  for  the  treas- 
onable purpose  and  with  the  intent  of  overthrowing  the  Gov- 
ernment of  the  state  is  levying  war,  within  the  meaning  of 
the  statute.*  Actual  fighting  need  not  be  proved,*  enlisting 
and  marching  being  enough  without  coming  to  battle.'  But 
the  mere  enlisting  men  to  serve  against  the  Government, 
without  getting  them  together,  is  not  sufficient  to  constitute 
a  levying  of  war.''  And  the  bare  assembling  of  men,  if  not 
of  a  warlike  character  and  with  the  intent  and  for  the  pur- 
pose of  overthrowing  the  Government,  comes  short  of  the 
overt  act  which  is  required.'  A  mere  conspiracy  to  over- 
throw the  Government,  however  atrocious  such  conspiracy 
may  be,  does  not  of  itself  amount  to  the  crime  of  treason.' 

>  1  Black.  Com.,  370,  371 ;  Bex  ».  Story,  Dyer  E.,  298,  30 ;  Foster's  Crown 
L.,  59;  3  Kent  Com.,  42-50;  U.  S, ».  Williams,  2  Cranch,  83n;  Mm-ray  «. 
The  Charming  Betsey,  2  Cranch,  64. 

"BGreenl.  Ev.,  §  239 ;  33  Law  li.,  705:  U.  S.  ».  Villatto,  3  Dall.,  870; 
U.  S.  ».  Willberger,  5  Wheat.,  76,  97. 

=  3  Bish.  Cr.  L.,  §  1335. 

*  Ex  pwrte  Bollman,  4  Cranch,  136 ;  II.  S.  v.  Burr,  4  Cranch,  469 ;  People 
o.  Lynch,  11  John.,  549 ;  Resp.  v.  Carlisle,  1  Dall.,  35 ;  U.  8.  ■».  Vigol,  3  Dall., 
246;  U.  S.  v.  Mitchell,  3  Dall.,  348. 

'  Foster,  318, 1  Hale,  144. 

«  Rex  J).  Vaughan,  3  Salk.,  634;  2  Burr's  Tr.,  401. 

'  Ex  parte  Bollman,  4  Cranch,  75 ;  Cond.  R.,  38. 

»  2  Bish.  Cr.  L.,  §  1231 ;  2  Whart.  Cr.  L.,  g  3768 ;  Foster,  210 ;  1  Hale,  131, 
133, 149 ;  U.  S.  ii.  Hoxie,  1  Paine  C.  C.  R.,  265 ;  U.  S. ».  Han  way,  3  Wallace,  Jr„ 
139 ;  Reg.  «.  Frost,  9  Car.  &  P.,  129;  Rex'  i>.  Lord  Gordon  Doug.,  590;  4 
Tucker's  Black.  A.pp.,  21 ;  People  v.  Fries,  Wheeler  St.  Tr.,  666. 

•23LawR.,  705,  707. 
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§  318.  Who  Guilty  of  Treason.  —  "When  war  has  been  levied, 
all  those  who  voluntarily  perforin  any  part,  however  minute,  or 
however  remote  from  the  scene  of  action,  and  who  are  actu- 
ally leagued  in  the  general  conspiracy,  are  traitors.^  Then  en- 
listing or  procuring  any  person  to  be  enlisted  in  the  service 
of  the  enemy  is  an  act  of  treason,^  and  all  persons  assembling 
and  marching  with  those  traitorously  assembled  are  guilty 
of  treason,  whether  they  are  aware  of  the  purposes  of  the  as- 
sembly ur  aid  and  assist  in  acts  of  violence  or  not,'  unless 
compelled  to  join  and  continue  with  them  from  a  well- 
grounded  fear  of  present  death.* 

§319.  Adhering  to  the  Enemies  of  the  Grovernment. — -A  person 
may  be  guilty  of  adhering  to  the  enemies  of  the  state  by  giv- 
ing them  intelligence  or  sending  them  provisions  or  selling 
them  arms  or  treacherously  surrendering  .a  fortress  to  them, 
or  the  like,^  or  by  encouraging  them  to  aid  such  enemies  in 
any  way.  And  it  is  immaterial  whether  such  acts  are  in- 
duced by  sympathy  with  the  purpose  of  the  enemies  or  a 
desire  for  gain,"  or  whether  the  enemies  of  the  state  are  citi- 
zens of  the  state  at  open  war  with  it  or  foreign  pirates  or 
robbers,  acting  under  the  authority  of  no  particular  nation, 
but  who  invade  our  state  without  any  open  hostilities  between 
their  nation  and  our  state.'  But  the  offense  of  adhering  and 
giving  aid  and  comfort  to  the  public  enemies  of  the  United 
States  is  not  treason  against  the  people  of  the  state  of  Illi- 
nois.' 

'  Ex  parte  Bollman,  4  Crauch,  75  ;  3  Cond.  R.,  33 ;  Com.  v.  Knapp,  9 
Pick.,  496;  3  Burr's  Tr.,  401;  U.  S.  v.  Burr,  4  Cranch,  470;  U.  S.  s.Pryor, 
3  Wasli.  C.  C,  334. 

»  Resp.  V.  McCarthy,  3  Dall.,  86 ;  Rex  v.  Harding,  3  Vent.,  315. 

'  Rex  ».  The  Earls  of  Essex,  Moore,  631. 

*  1  East  P.  C,  70 ;  Rex  v.  Gordon,  1  Bast  P.  C,  71 ;  Respublica  v.  McCar. 
thy,  3  Dall.,  86 ;  R.  v.  McCrowther,  Poster,  1 ;  5  Car.  &  P.,  316 ;  U.  S.  v. 
Hodges,  3  Dall.,  87 ;  3  Wheeler  C.  C,  477. 

'  2  Arch.  C.  P.  &  PI.,  893 ;  4  Black.  Com.,  83 ;  2  Chitty  Cr.  L.,  63 ;  3  Whart. 
Cr.  L.,  §  2737;  3  Greenl.  Ev.,  §  344. 

'  3  Bish.  Cr.  L.,  §  1234 ;  23  Law  R.,  597,  601 ;  U.  S.  o.  Pryor,  3  Wash.  0. 
C,  234. 

'  4  Black.  Com.,  83 ;  3  Chitty  Cr,  L.,  63. 

•  People  v.  Lynch,  11  John.,  611. 
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§  320.  Time  —  Place  — -  Proof  that  the  Persons  Adhered  to  were 
Enemies  —  Number  of  Witnesses.  —  If  the  prisoner  is  charged 
with  an  offense  committed  in  this  state,  one  good  overt  act 
must  be  proved  to  have  been  committed  in  the  county  where 
the  venue  is  laid,  then  other  overt  acts  of  the  same  species  of 
treason  in  other  counties,  whether  charged  in  the  complaint 
or  not,  maj  be  proved  if  they  amount  to  direct  proof  of  the 
overt  act  charged,'  or  to  show  the  intention  of  the  defendant.^ 
After  proving  a  conspiracy  and  connecting  the  defendant  with 
it,  then  the  acts  and  declarations  of  the  conspirators  in  the 
furtherance  of  the  common  design  are  admissible  in  evi- 
dence.^ Time  need  not  be  proved  as  alleged,  provided  that 
it  be  shown  to  be  within  three  years,  so  that  the  offense  is  not 
outlawed.''  Public  notoriety  may  be  sufficient  evidence  of 
the  fact  that  the  persons  to  whom  the  defendant  adhered  were 
enemies  of  the  state,  but  whore  war  is  only  recently  pro- 
claimed, the  gazette  containing  the  proclamation  may  be 
given  in  evidence.^  Although  a  person  can  only  be  convicted 
of  treason  by  a  voluntary  confession  in  open  court,  or  by  two 
or  more  competent  witnesses,^  yet  he  may  be  held  to  bail  or 
indicted  upon  the  evidence  of  one.'' 

'  Barb.  Cr.  L.,  24;  2  Arch.  C.  P.  &  PI.,  888. 

'  Kespuhlica  b.  Maline,  1  Dall.,  33. 

=  1  East  P.  C,  70,  98. 

*RS.,  398,  §315. 

'  Barb.  Or.  L.,  25 ;  Foster,  319, 1  Hale,  164.      " 

"  R.  S.,  392,  §  263. 

'  2  Arch.  C.  P.  &  PI.,  889 ;  1  Burr's  Tr.,  196. 
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SECTION  II. 

Homicide. 

i  321.  Provisions  of  tlie  Statuet  Relating  to  Murder. 

332.  Continued — Punishment. 

323.  Continued— Time  of  Death. 

324.  Evidence  Required— 1.  Of  the  Killing. 
335.  Of  Death  being  Caused  by  the  Injury. 

326.  Of  the  Means  used  to  Kill. 

327.  Killing  may  be  without  Violence— Neglect. 

328.  Proof  that  the  Killing  was  Substantially  in  the  Manner  Alleged  is 

Sufficient. 

329.  3.  That  the  Deceased  was  a  Human  Being. 

330.  3.  Tliat  the  Deceased  was  "in  the  Peace  of  the  People." 

331.  4.  That  the  Prisoner  Killed  the  Deceased. 

333.  When  Accused  Liable  for  the  Killing. 

333.  5.  Of  Malice  Aforethought. 

334.  Malice  Express  and  Implied,  Defined. 

335.  Malice,  when  Presumed. 

336.  The  Using  of  Dangerous  Weapons,  when  Evidence  of  Malice. 

337.  Gross  Recklessness,  when  Evidence  of  Malice. 

338.  Circumstances  Indicating  Malice — Previous  Attempts  to  Assassinate 

— Threats — Declarations,  etc. — Good  Will. 

339.  When   Malice  maybe  Inferred  from  an  Intent  to  Commit  a  Felony. 

340.  What  a  sufficient  Provocation  to  show  Want  of  Malice. 

341.  Continued. 

343.  Time  for  the  Passions  to  Cool. 

343.  Duelling. 

344.  After  the  Passions  have  had  Time  to  Cool,  a  Provocation  may  be 

Evidence  of  Malice. 

345.  Malice  need  not  have  Existed  for  any  Considerable   Time  before 

the  Killing. 

346.  6.  Of  Time  and  Place. 

347.  Party  Killing  in  one  County  and  Partj-  Killed  in  Another. 

348.  Cause,  Administered  in  one  County,  Death  Occmring  in  Another. 

349.  Self-Defense. 

350.  Continued — What  Danger  Sufficient  to  Excuse  the  Killing. 

351.  What  Evidence  Admissible  to  Explain  the  Motives  of  the  Accused. 
353.  When  the  Necessity  for  Killing  in  Self-Defense  Must  be  Avoided. 
353.  What  Force  may  be  Used  in  Self-Defense. 
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§  354.  Defense  of  Others. 

355.  Defense  of  Property. 

356.  By  an  Officer  Resisted 

357.  According  to  Lawful  Sentence. 

358.  By  Misadventure. 

359.  Otlipr  Defenses. 

360.  Defendant,  when  Discharged. 

361.  Burden  of  Proof 
363.  Petit  Treason. 

363.  Murder  by  Arson. 

364.  Continued — Evidence. 

365.  Murder  by  Perjury. 

366.  Murder  by  Producing  a  Miscarriage. 

367.  Alurdcr  by  Displacing  a  Switch. 

368.  Murder  by  an  Accessory. . 

369.  Maaslaugliter — Defined. 

370.  Voluntary. 

371.  Involuntary. 
373.  Punishment. 

373.  Evidence  in  a  Case  of  Manslaughter. 

374.  Cases  Collected   Illustrating  the  Difference  between  Murder  and 

Manslaughter. 

375.  Un intentional  Killing  in  doing  an  Unlawful  Act. 

376.  Continued — Illustrations — Negligence. 

1.    MUEDEK. 

§  321.  Provisions  of  the  Statute.  —  "  Murder  is  the  unlawful 
killing  of  a  huuian  being,  in  the  peace  of  tlie  people,  with 
malice  aforethought,  either  express  or  implied.  The  unlaw- 
ful killing  may  be  perpetrated  by  poisoning,  striking,  starv- 
ing, drowning,  stabbing,  shooting,  or  any  other  of  the  various 
forms  or  means  by  which  human  nature  may  be  overcome, 
and  death  thereby  occasioned.  Express  malice  is  that  delib- 
erate intention  unlawfully  to  take  away  the  life  of  a  fellow 
creature,  which  is  manifested  by  external  circumstances  ca- 
pable of  proof.  Malice  shall  be  implied  when  no  considera- 
ble provocation  appears,  or  when  all  of  the  circumstances  of 
the  killing  show  an  abandoned  and  malignant  heart."* 

§  322.  Continued  — ;  Punishment.  —  "  Whoever  is  guilty  of 
murder,  shall  sulfer  the  punishment  of  death,  or  imprison- 

'E.  S.,374,  §140. 
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ment  in  the  penitentiary  for  his  natural  life,  or  for  a  term 
not  less  than  fourteen  years.  If  the  accused  is  found  gnilty 
by  a  jury,  they  shall  iix  the  punishment  by  their  verdict.  Upon 
a  plea  of  guilty,  the  punishment  shall  be  fixed  by  the  court."^ 
§323.  Continued  —  Time  of  Death.  —  "In  order  to  make  the 
killing  either  murder  or  manslaughter,  it  is  requisite  that 
the  party  die  within  a  year  and  a  day  after  the  stroke  received 
or  the  cause  of  death  administered,  in  the  computation  of 
which  the  whole  of  the  day  on  which  the  hurt  was  done  shall 
be  reckoned  the  first."^ 

STATEMENT  OF  THE  OFFENSE  OF  MTIRDEK." 

{Commence  as  in  form  on  page  35)  that  C.  D.'  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully,'  feloniously"  and   willfully,  with    malice  afore- 


'  R.  S.,  374,  §  143. 

=  Id.,  §  147. 

'  For  form  of  an  indictment  for  murder,  by  inoculating  with  the  virus 
of  small-pox,  see  Fairlee  «.  People,  11  Ills.,  1 ;  for  another  form  for  murder 
by  striking,  see  Jackson  «.  People,  18  Ills.,  269;  State  d.  McCormick,  27 
Iowa,  403 ;  State  u.  Watkins,  27  Iowa,  415 ;  State  v.  Boyle,  38  Iowa,  522. 

'  It  is  not  necessary  to  insert  the  words  "  with  force  and  arms."  R.  S., 
408,  §411;  3Chitty  Cr.  L.,  733;  7T.R.;1  Keb,  653;  3  Hawks  P.  C.  C,  25, 
g  90 ;  1  Bish.  Cr.  P.,  §  502 ;  or  "  not  having  the  fear  of  God  before  his  eyes," 
or  "  being  moved  and  seduced  by  the  instigation  of  the  devil."  1  Chitty  Cr 
L.,  239,  240;  1  Bish.  Cr.  P.,  §501. 

'Possibly  not  necessaiy.  Perry  v.  People,  14  Ills.,  497;  1  Chitty  Cr.  L., 
241 ;  Ee.x  D.  Young,  1  Russ.,  391 ;  Jerry  ii.  State,  1  Blackf ,  396 ;  State  v. 
Bray,  1  Mo.,  180 ;  Curtis  s.  People,  1  Breese,  197,  3d  Ed.,  256 ;  Fairlee  ».  Peo- 
ple, 11  Ills.,  1;  but  it  is  advisable  to  insert  it  in  an  indictment,  Curtis  v. 
People,  Breese,  199,  2d  Ed.,  256 ;  1  Scam.,  285 ;  and  it  is  used  in  the  statute, 
R.  S.,  374,  §  140. 

°  At  common  law  the  word  "feloniously"  was  necessary.  3  Hale  P.  C,  184, 
185;  3  Hale  P.  C,  187 ;  1  Arch.  C.  P.  &  PI.,  301 ;  Rex  v.  Dearing,  Cro.  Eliz., 
193 ;  Fairlee  v.  People,  11  Ills.,  1 ;  Curtis  v.  People,  1  Breese,  199,  3d  Ed.,  256 ;  1 
Scam.,  388 ;  Jackson  v.  People,  18  Ills.,  269 ;  Jane  v.  State,  3  Mo.,  6 ;  State  o. 
Murdock,  9  Mo.,  730;  State  v.  Gilbert,  34  Mo.,  380;  Williams  v.  State,  8 
Humph.,  585. 

16 
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thought,'  assault'  and  then  and  there  unlawfully,  feloniously'  and  willfully 
with  malice  aforethought  did  strike*  one  Flora  Temple,"  a  human  being,"  in 

'  The  word  "willfully"  is  usually  inserted  in  compliants,  Barb.  Cr.  L., 
531 ;  Haines  T.,  270-7,  and  in  indictments,  1  Arch,  C.  P.  &  PI.,  881 ;  3  Chitty 
Cr.  L.,  750;  2  Bisli.  Cr.  P.,  §541;  Jackson  d.  People,  18  Ills.,  261 ;  Lakes. 
People,  1  Park.  Cr.  R.,  496.  If,  however,  the  word  "feloniously''  is  inseited, 
it  is  said  to  be  unnecessary  to  use  the  word  "willfuliy,"  Rex.  ».  Haydon,  4 
Co.,  41a,  but  advisable  to  insert  it,  3  Bish.  Cr.  P.,  S?S.543,  540.  The  omission 
of  the  words  "with  malice  aforethought"  will  make  the  offense  manslaugh- 
ter" instead  of  murder.  3  Chitty  Cr.  L.,  750,  n.  p.\  1  Arch.  C.  P.  &  PI.  301; 
State  V.  Nealy,  30  Iowa,  108;  Sarah  d.  State,  37  Missis.,  268;  Com.  o.  Gibson, 
2  Va.  C,  70 ;  State  v.  Duvall,  26  Wis.,  413 ;  Fouts  ».  Stale,  4  Greene  Iowa,  500 ; 
but  see  Anderson  v.  State,  5  Pike,  445. 

"  Where  the  killing  is  charged  to  have  been  from  a  battery,  it  is  said  to 
be  necessary  in  an  indictment  lo  aver  an  assault.  1  Arch.  C.  P.  &  PI.,  885; 
Lester  ».  State,  9  Mo.,  666.  Yet  in  one  case„wliere  the  killing  was  by  shoot- 
ing, it  was  held  that  the  word  "assault"  was  not  absolutely  essential.  3 
Bish.  Cr.  P.,  §513;  Reed  v.  State,  8  Ind..  200. 

'  The  allegations  "feloniously,"  etc.,  apply  to  the  stroke  as  well  as  to  the 
assault,  and  it  is  not  necessary  to  repeat  them  before  the  word  "strike."  1 
Bish.  Cr.  P.,  §  574;  Rex.  v.  Nicholson,  1  East  P.  C,  346,;  State  v.  Owen,  3 
Murph.,  7;  State  v.  Rabon,  4  Rich.,  260;  Maile  v.  Com.,  9  Leigh,  661; 
Heydon's  Case,  4  Co.,  41a;  contra,  Resp.  •«.  Honeymau,  31  Dall.,  338 ;  State 
D.  Watkins,  27  Iowa,  415;  State  v.  McCormick,  27  Iowa,  403;  Stale  o. 
Knouse,  29  Iowa,  118,  State  i).  Thompson,  31  Iowa,  393;  and  see  Fairlees. 
People,  U  Ills.,  1.  I 

*  Where  the  death  arises  from  any  wounding  by  beating,  or  bruising,  it 
is  said  that  the'word  "struck"  or  "strike"  is  esseatial.  1  Chitty  Cr.  L.,  213; 
2  Bish.  Cr.  P.,  §516;  Long's  Case,  5  Co.,  120a,  133J,  13^ffl;  States.  Ovven,l 
Murph.,  452 ;  but  where  the  blow  was  made  with  a  dirk,  the  words  "stab," 
"stick,"  and  "thrust,"  Gibson  v.  Com..  3  Va.  C.  Ill;  or/where  the  killing  was 
by  shooting,  the  words  "did  shoot  oil'  and  dischai'ge,"  State  v.  Freeman,  1 
Speirs,  57,  are  equivalent  to  the  word  "strike,"  and  sufficient. 

'The  Christian  and  surname  of  the  person  killed  must  be  correctly  stated 
if  known.  2  Hawk  P.  C.  C,  33,  §  78 ;  3  Bish.  Cr.  P.,  506 ;  Davis  v.  People,  19 
Ills.,  74;  Vandermarks.  People,  47  Ills.,  122;  States.  Dudley,  7  Wis.,  664; 
State  V.  Lincoln,  17  Wis.,  581 ;  State  v.  Kube,  30  Wis.,  217 ;  State  s.  Kroscher, 
24  Wis.,  64;  contra.  State  v.  Emigh,  18  Iowa,  133;  or  alleged  to  be 
unknown,  or  that  thC'  deceased  "was  not  named,"  "not  baptised,"  will  not 
do,  2  Bish.  Cr.  P.,  §§506-511.  But  if  described  by  the  initials  of  his 
Christian  name  and  he  was  as  well  known  by  his  initials  as  his  full  name, 
it  is  sufficient.  Vandermark  -o.  People,  47  Ills.,  133.  It  is  sufficient  to  de- 
scribe the  deceased  by  the  name  by  which  he  is  commonly  known.  Peo- 
ple V.  Preeland,  6  Cal.,  96;  State  v.  Angel,  7  Ired.,  37.  An  error  in  the  mid- 
dle letter  of  the  name  has  been  held  to  be  immaterial.  People  s.  Lnckwood, 
6  Cal.,  305;  Millers.  People,  39  Ills.,  438;  Moore's  CivilJustice,  436  n.  3;  and 
see  Humphrey  s.  Phillips,  57  Ills.,  135  ;  Erskine  s.  Davis,  25  Ills,,  351. 

"None  of  the  precedents  contain  the  allegation  that  the  person  killed  was 
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the  peace  of  the  people,  then  and  there  being'  with  a  certain  stick,'  then 
and  there  lield  in  his  right  hand,  and  did  thereby  then'  and  there  give  her 
a  mortal''  wound  on  the  back  side  of  her  head,  of  which  said  mortal 
wound''  the  said  Flora  Temple  then  and  there  instantly  died  (or  "  languisJied 
a  short  time,  and  then,  on  the day  of ,  A.  D.,1% ,and  there 

a  human  being,  though  the  words  are  used  in  the  statute  defining  the  offense. 
In  Iowa  it  has  been  held  that  such  allegation  is  unnecessary.  State  v. 
Stanley,  33  Iowa,  530. 

'  Under  our  statute  it  should  be  alleged  that  the  deceased  was  in  the 
peace  of  the  people.  R.  S.,  374,  §  140;  though  at  common  law  it  was  un- 
necessary, 3  Chitty  Cr.  L.,  750,  n.  ra;  Heydon's  Case,.4  Co.,  40a;  Com.  d. 
Murphy,  11  Cush.,  473. 

'  The  length  and  thickness  of  the  stick  is  sometimes  stated.  Jackson  v. 
People,  18  Ills.,  270;  but  it  is  not  necessary  or  usually  done.  3  Chitty  Cr. 
L.,  763.  Xu  an  indictment  it  has  been  considered  necessaiy,  if  the  death 
was  occasioned  by  an  instrument  in  the  hand  of  the  party,  lo  so  allege,  1 
Bish,  Cr.  P.,  §  515 ;  1  Arch.  C.  P.  &  PI.,  886,  and  to  state  the  kind  of  instru- 
ment,  and  whether  it  was  held  in  the  right  or  left  hand  or  in  both.  Id., 
Barb.  Cr.  L.,  531.  The  words  "in  both  hands"  are  sufficient  without  in- 
serting the  word  '■  his"  between  the  words  "  both"  and  "  hands."  Ward  v. 
State,  8  Blackf.,  101.  It  is  not  necessary  to  state  the  value  of  the  instru- 
ment used.     1  Arch.  C.  P.  &  PL,  883 ;  2  Bish.  Cr.  P.,  §  505. 

*The  allegation  of  time  and  place  "  then  and  there"  should  be  repeated 
to  every  material  fact  issuable  and  triable ;  1  Chitty  Cr.  L.,  198 ;  Id.,  218, 
220;  unless  the  fact  stated  necessarily  refers  to  the  time  and  place  previous- 
ly mentioned.    Jackson  v.  People,  18111s.,  370  ;  Com.  v.  Baker,  13  Cush.,  186. 

■■  In  an  Indictment  it  must  be  alleged  that  the  wound  was  mortal ;  2 
Bish.  Cr.  P.,  §  531 ;  1  Hale  P.  C,  186 ;  State  v.  Conley,  39  Me.,  78 ;  Rex  v. 
Ladd,  1  Leach,  96;  and  it  has  been  held  that  the  length  and  depth  of  the 
wound  must  be  averred,  so  that  it  may  appear  that  it  was  mortal;  1  Arch. 
C.  P.  &  PL,  887;  State  v.  Owen,  1  Murph.,  453;  but  this  doctrine  has  been 
overruled;  Id.;  State  v.  Moses,  2  Dev.,  453;  State  v.  Crank,  2  Bailey,  66; 
Lazier  0.  Com.,  10  Grat.,  708;  Dias  ».  State,  7  Blackf,  30;  Com.  v.  Wood- 
wai'd,  103  Mass.,  155 ;  People  v.  Stevenson,  9  Oal.,  273 ;  or  at  least  it  can  only 
be  urged  on  motion  to  quash  the  indictment,  if  at  all;  II.  S.,  408,  §4U; 
Stone  u.  People,  3  Scam.,  338. 

'  It  must  be  alleged  that  the  deceased  died  on  account  of  the  injuries  in- 
flicted. Pairlee  v.  People,  11  Ills.,  1;  Jackson  «.  People,  18  Ills.,  369.  But 
it  is  sufficient  to  allege  that  he  died  of  the  wound,  and  it  need  not  be  added 
that  he  died  by  the  stroke.  State  v.  Conley,  39  Me.,  78;  State  v.  Wimberley, 
8  McCord,  190;  People  s).  Loyd,  9  Cal.,  54. 
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died"'):  and  so  the  said  A.  B.,  on  his  oath  says  that  the  said  C.  D.,'  in  man- 
ner and  by  means  aforesaid,  unlawfully,  feloniously,  and  willfully,  with 
malice  aforethought,  did  willfully  kill  and  murder'  the  said  Flora'  Tem- 
ple' (conclude  as  in  form  on  page  35J. 

STATEMENT  OF  THE  OFFENSE   OF  MURDER   (WITH  A   KNIFE°). 

(Commence  as  in  form  on 'page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully,  feloniously  and  of  his  malice  aforethought,  with 
a  knife  then  and  there  held  in  his  right  hand,  assault  and  stab  one  Q.  H., 
a  human  being,  in  the  peace  of  the  people  then  and  there  being,  and  gave 
him  several  mortal  wounds,'  of  which  said  mortal  wounds  the  said  G.  H. 

'  The  time  of  both  the  stroke  and  death  must  be  stated,  that  the  death 
may  appear  to  have  taken  place  within  a  year  and  a  day  after  the  mortal 
injury,  R.  S.,  374,  §  147;  2  Hale  P.  C,  179;  People  v.  Wallace,  9  Cal.,  30; 
People  V.  Cox,  9  Cal.,  33.  And  it  has  been  said  that  where  the  killing  is  by 
a  battery  it  is  not  suflflcient  to  allege  that  "  he  instantly  did  die;"  Whart.  Cr. 
L.,  §  lOBo ;  contra.  State  ».  Stanley,  33  Iowa,  530  ;  bat  these  words  are  used 
substantially  in  many  of  the  approved  precedents;  3  Chitty  Cr.  L.,  753;  2 
Bish.  Cr.  P.,  §  551;  and  we  cannot  see  why  they  are  not  sufBcient. 

"  It  is  said  to  be  better  to  omit  the  averment  of  time  and  place  in  the  con- 
clusion where  the  stroke  was  on  one  day  and  the  death  on  another;  2  Bish. 
Cr.  P.,  §§  549,  550;  but  in  such  case  the  insertion  of  the  words,  '•  then  and 
there"  has  been  held  not  to  make  the  time  uncertain ;  State  v.  Huggins,  12 
Rich,  403;  Woodsides  v.  State,  2  How.  Missis.,  635. 

'  The  word"  murder  "  was  formerly  said  to  be  essential  because  used  in 
the  English  statute  defining  the  oftense;  2  Bish.  Cr.  P.,  §  548  ;1  Arch.  C.  P. 
&  PI.,  391  ;  3  Chitty  Cr.  L.,  750,  n.u;  Dias  ®.  State,  7  Blackf.,  20;  and  it 
would  be  safer  to  insert  the  word  "murder"  in  the  conclusion  of  an  indict- 
ment, though  since  it  is  not  used  in  our  statute  as  In  the  English,  it  seems 
to  be  unnecessary.  In  another  state,  where  the  statute  is  like  ours,  it  was 
held  not  to  be  necessary ;  Anderson  v.  State,  5  Pike  Ark.,  444. 

*  The  omission  of  the  name  of  the  person  killed  in  the  conclusion  has 
been  held  to  vitiate  the  indictment.  State  v.  Pemberton,  30  Mo.,  376;  Dias 
■0.  State,  7  Blackf.,  20;  but  see  State  v.  Moses,  2  Djv.,  453. 

'  It  is  not  necessary  to  conclude  "against  the  statute."  2  Bish.  Cr.  P., 
§§  499,  548. 

'  For  form  of  an  indictment  for  murder  by  shooting  held  good.  State  «. 
Stanley,  33  Iowa,  527. 

'  While  in  an  indictment  it  is  considered  necessary  to  state  in  what  part 
of  the  body  the  wound  was  given,  Jackson  d.  People,  18  Ills.,  270;  Dias  v. 
State,  7  Blackf.,  20,  yet  in  a  complaint  this  is  not  usually  inserted.  Barb. 
Cr.L.,  665;  Haines  T.,  377;  and  it  has  been  held  that  an  indictment  which 
charged  the  wound  to  have  been  inflicted  in  and  upon  the  body  of  the  de- 
ceased was  sufficient.  Sanchez  n.  People,  24  N.  Y.,  147;  4  Park.  Cr.  R., 
585 ;  see  State  s.  Green,  7  Ired.,  39. 
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languished  a  short  time,  and  then,  on  the day  of ,  A.  D.  18 — ,  and 

tliero  died  {or  tlien,  and  there  inntantly  did  die) ;  and  so  tlie  said  A.  B.  on  his 
oath  says  that  the  said  C.  D.,  in  manner  aud  by  means  aforesaid,  unlaw- 
fully, feloniously  and  willfully,  with  malice  aforethought,  did  kill  and 
murder  the  said  G.  H.  (coiidiide  aj  inform  on  page  35). 

STATEMENT  OF  THE  OFFENSE   OF  MURDER  BY  POISON.' 

(Gommence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully,  feloniously,  willfully,  and  of  his  mnlice  afore- 
thought, a  large  quantity  of  deadly  poison  called  white  arsenic,"  to  wit,  the 
quantity  of  two  drachms  of  the  said  white  arsenic,  did  put,  mix  and  mingle 
into  and  with  a  certaiu  quantity  of  beer  which  one  G.  H.  was  then  and 
there  about  to  driak  (the  said  0.  D.  tliea  and  tiiere  well  knowing  that  he, 
the  said  G-.  H.,  intjndjd  and  was  then  and  there  about  to  drink  the  said 
beer,  and  the  said  0.  D.  then  and  there  also  well  knowing  the  said  white 
arsenic,  as  aforesaid  by  him  put,  mixed  and  mingled  into  and  with  the  said 
beer,  to  be  a  deadly  poison);  and  that  the  said  G.  H.  afterwards,  to  wit.,  on  the 
day  and  year  afore^said,  at  the  town  albrosaiJ,  in  the  ouaty  aforesaid,  did 
take,  drink  and  swallow  down  a  large  quantity,  to  wit.,  half  a  pint  of  the 
said  beer,  with  which  the  said  white  arsenic  was  so  mixed  and  mingled  by 
the  said  C.  D.  as  aforesaid  (lie  the  said  G.  H.,  at  the  time  he  so  took,  drank 
and  swallowed  down  the  said  beer,  not  knowing  there  was  any  white  ar- 
senic or  any  other  poisonous  or  hurtful  ingredient  mixed  or  mingled  with 
the  said  beer) ;  by  means  whereof  he  the  said  G.  H.  then  and  there  became 
mortally  sick  and  distempered  in  his  body ;  and  the  said  G.  H.  of  the 
poison  aforesaid,  so  by  him  taken,  drank  and  swallowed  down  as  afore- 
said, and  of  the  said  mortal  sickness  and  distemper'  occasioned  thereby, 

from  the  said day  of ,  in  the  year  last  aforesaid,  until  the day 

of •,  A.  D.  18 — ,  in  the  county  aforesaid,  did  languish,  and  languishing 

did  live  on  which  said  — -  day  of ,  A.  D.  18^,  at  the  town  aforesaid 

in  the  county  aforesaid  of  tlie  said  mortal  sickness  occasioned  by  the  said 
poison  as  aforesaid  died;  and  so  the  said  A.  B.  on  his  oath  says  that  the 
said  C.  D.,  in  manner  and  form  aforesaid,  unlawfully,  feloniotisly,  willfully 
and  of  his  malice  aforethought,  did  kill  and  murder  the  said  G.  H.  against 

'  For  form  of  allegation  of  malice  held  suiBcient,  State  b.  Duvall,  26  Wis., 
415. 

'  It  has  been  held  that  the  kind  of  poison  need  not  be  stated  or  proved. 
Carters.  State,  2  Ind.,  617;  yet,  according  to  some  of  the  authorities,  it  is 
necessary  to  state  the  kind  of  poison  used,  but  not  necessary  to  prove  such 
allegation ;  3  Bish.  Or.  P.,  §  555 ;  proof  that  the  deceased  was  poisoned  by 
any  other  kind  of  poison  being  sufficient  to  warrant  a  conviction ;  2  Hale  P- 
C,  1«5;  Rex  «.  Pigeonry,  7  Mod.,  149. 

*  The  words  '■  of  which  said  mortal  sickness  and  distemper"  were  held 
sufficient.     Keg.  ».  Sandys,  3  Moody,  227 ;  C.  &  M.,  345. 
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the  peace  and  dignity  of  the  people  of  the  state  of  Illinois  {conclude  as  in 
form  on  page  35). 

Evidence  Required. 

§  324.  1.  It  Must  be  Proved  that  the  Person  alleged  to  have  been 
Murdered  has  been  Killed.' —  It  is  said  to  be  a  good  general  rule 
never  to  convict  a  man  for  murder  or  manslaughter  unless 
the  fact  was  proved  to  have  been  done,  or  at  least  the  body- 
found  dead,  because  instances  have  arisen  of  persons  being 
executed  for  murdering  others  who  have  afterwards  been 
found  alive.^  There  are,  however,  numerous  authorities  sus- 
tained by  the  better  reason  for  saying  that  when  the  dead 
body  has  not  been  found,  the  fact  that  the  person  has  been 
killed  may  be  proved  by  circumstantial  evidence,  when  the 
facts  and  circumstancs  are  so  strong  as  to  render  it  morally 
certain  and  leave  no  reasonable  doubt  of  such  fact,  and  the 
actual  proof  of  the  finding  and  identifying  is  not  absolutely 
essential;'  as  where  the  deceased  was  thrown  overboard  into 
,the  sea  and  was  never  heard  of  afterwards,^  or  where  the  body 
was  entirely  burned  up  so  that  it  could  not  be  identified.^  But 
it  has  been  held,  after  an  examination  of  all  the  authorities, 
by  the  Court  of  Appeals  in  N.  Y.,  that  a  person  cannot  be 
convicted  of  murder  or  manslaughter  unless  the  dead  body 
has  been  found  and  identified  or  there  is  direct  evidence  of 
the  killing  by  those  who  saw  it.^ 

§  325.  Continued  —  The  Death  must  have  been  Caused  by  the  In- 
jury.— It  sometimes  becomes  a  diflicult  question  to  determine 
whether  the  deceased  was  killed  by  the  injury  received  from 

'  State  v.  Vincent,  24  Iowa,  570. 

=  2  Hale,  290. 

=  3  Greenl.  Ev.,  §  30;  1  Aich.  C.  P.  &  PI.,  883;  Whart.  Am.  Cr.  L.  of 
Horn., 316 ;  Burr  Circ.  Ev.,  678-680 ;  U.  S.  s.  Johns,  1  Wash.  C.  C,  372 ;  State 
«.  Frier,  1  Wright  O.,  20;  U.  S.  v.  Gilbert,  2  Sumn.  C.  (J.,  27 ;  Com.  v.  Web- 
ster, 5  Cush.,  296;  People  ».  Ruloff,  3  Park.  Cr.  R.,  454;  People  ».  Wilson, 
3  Park.  Cr.  R.,  199;  Stocking  «.  State,  7  Ired.,  826. 

*  Hindmarah's  Case,  2  Leach,  571 ;  People  ».  Wilson,  3  Park.,  199. 

'  Com.  v.  Webster,  5  Cush.,  295. 

'  Ruloft"  «.  People,  18  N.  Y.,  179 ;  see  also  holding  same  doctrine,  Eeg.  o. 
Hopkins,  8  Car.  &  P.  591;  Roscoe  Cr.  Ev.,  13;  4  Biackf.,  358. 
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the  accused,  by  his  own  act  or  neglect,  or  by  the  improper 
treatment  of  his  physician.  If  the  injury  caused  the  death,  it 
is  sufScient  to  warrant  the  conviction  of  the  person  who  did  the 
injury  of  murder  though  the  person  injured  might  have  re- 
covered had  he  used  proper  care  himself,^  or.  submitted  to  a 
surgical  operation  to  which  he  refused  submission,^  or  had  the 
surgeons  treated  the  injury  properly.^  So  if  the  person  would 
have  died  from  some  other  cause  already  operating,  yet  if  the 
injury  hastened  the  termination  of  life,  this  is  enough.*  But  ' 
where  the  wound  was  not  of  itself  mortal,  and  the  party  died 
in  consequence,  solely  of  the  improper  treatment,  not  at  all 
of  the  injury,  the  person  doing  the  injury  cannot  be  convicted 
of  murder.''  Yet'where  both  the  injury  and  improper  treat- 
ment jointly  caused  the  death,  the  person  doing  the  injury 
may  be  convicted  of  a  felonious  homicide.^ 

§326.  The  3Ieans  Used  to  Kill. —  It  is  immaterial  as  respects 
the  responsibilitj'-  for  the  killing  by  what  sort  of  force  death 
is  produced;  as  whether  it  proceeds  from  the  action  of  the 
mind  or  body,''  or  by  working  upon  the  fears  of  another  where- 
by he  is  put  into  such  a  passion  of  grief  or  fear  that  the  party 
either  dies  suddenly  or  contracts  some  disease  whereof  he 
dies;^  whether  it  operates  solely  or  concurrently  with  other 
things;'  whether  it  was  consented  to  by  the  person  on  whom 

'  Rex  V.  Rew,  J.  Kel,  26;  1  Hawk  P.  C,  93 ;  Mcillister  «.  State,  17  Ala., 
434;  Cora.  D.  Green,  Aslim.,  289 ;  Com.  v.  McPike,  3  Cush.,  181. 

''  Reg.  V.  Holland,  3  M.>ody  &  Ry.,  351 ;  Reg  v.  West,  2  Car.  &  K.,  784. 

=  State  ■!).  Baker,  1  Jones  N.  C,  267;  Com.  d.  Hackett,  2  Allen,  136;  Reg. 
D.  Haines,  2  Car.  &  K.,  368. 

*  1  Hale  P.  C,  439;  3  Bisli.  Cr.  L.,  §  638;  State «.  Morea,  2  Ala.,  275;  Rex 
«.  Martin,  5  Car.  &  P.,  130;  Rex  i>.  "Webb,  1  M.  &  Rob.,  405. 

'  3  Greenl.  Ev.,  g  139;  1  Hale  P.  C,  438;  Ueg.  %  Conner,  3  Car.  &  K.,  518; 
Parsons  v.  State,  21  Ala.,  300;  States.  Soates,  5  Jones  N.  C,  430,  433. 

'  C(mi. !).  Hackett,  3  Allen,  136,  141;  State  v.  Morpliy,33  Iowa,  276;  contra. 
State  D.  Scott,  13  La.  An.,  274. 

'  Reg.  V.  Pitts,  C.  &  M.,  284;  1  East  P.  C,  335;  3  Greenl.  Ev.,  §  143. 

«  1  Bisli.  Cr.  L.,  §  563 ;  R  jg.  v.  Pitts,  C.  &  M.,  384;  Rex  v.  Evans,'"l  Russ.  on 
Crimes,  489 ;  XJ.  S.  v.  Freeman,  4  Mason,  505 ;  contra,  1  Hale,  427,  439 ;  1 
East  P.  C,  225 ;  Barb.  Cr.  L.,  81. 

°  Rex  ».  Russel,  1  Moody,  356;  Ross  d.  Com.,  2  B.  Monr.,  417;  Reg.  b. 
Haines,  2  Car.  &  K.,  368  ;  McAllister  v.  State,  17  Ala.,  434;  Rex  v.  Rew,  J. 
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it  operated  or  not;'  whether  it  was  a  blow^  or  a  drug*  or  an 
instniment  or  other  thing  used  to  procure  an  abortion,^  or  a 
command  addressed  to  an  inferior  under  obligation  to  obey,^ 
or  an  unlawful  confinement,"  or  a  leaving  of  a  dependent  per- 
son in  a  place  of  exposiire/  or  any  omission  of  duty  which 
the  law  enjoins,'  or  a  ball  discharged  from  a  gun;'  whether  it 
was  accompanied  by  acts  of  other  persons  concurring  in  what 
was  done  or  operated  alone,'"  or  was  of  any  other  nature." 

§  327.  The  Killing  May  be  Without  Violence  —  Neglect.  —  It  is 
not  necessary  that  the  death  should  be  caused  by  actual  vio- 
lence, for  if  a  man  does  an  act  the  probable  consequence  of 
which  may  be  and  eventually  is  death,  such  killing  may  be 
murder,  although  no  stroke  be  struck  by  himself,  and  no  kill- 
ing have  been  primarily  intended;"  as  where  a  person  carried 
his  sick  father,  against  his  will,  in  a  severe  season  from  one 
town  to  another,  by  reason  whereof  he  died;'^  or  where  a  har- 
lot left  her  child  in  an  orchard  covered  only  with  leaves,  in 
which  condition  it  was  killed  by  a  kite;"  or  where  a  child  was 

Eel,  36 ;  Reg.  «.  Holland,  3  Moody  &  Ry.,  351 ;  Reg.  v.  West,  3  Car.  &  K., 
784. 

'  Com.  B.  Parker,  9  Met.,  363,  365 ;  Rex.  v.  Hughes,  5  Car.  &  P.,  136 ;  Reg. 
V.  Alison,  8  Car.  &  P.,  418 ;  Rex  v.  Russel,  1  Moody,  356. 

=  Shorter  «.  People,  3  Com.,  193;  Gray's  Case,  J.  Kel,  64,  133;  Keat'.B 
Case,  Skin,  666. 

"  Rex  V.  Martin,  3  Car.  &  P.,  311 ;  Ann  v.  State,  11  Humph.,  159. 

*  Com.  V.  Keeper,  3  Ashm.,  337 ;  Reg.  s.  West,  3  Car.  &  K.,  784 ;  Com.  o. 
Parker,  9  Met.,  363. 

'  U.  S.  V.  Freeman,  4  Mason,  505. 

'  Reg.  V.  Marriott,  g  Car.  &  P.,  430. 

'Seal's  Case,  1  Leon,  337. 

'  Rex  -D.  Squu-e,  1  Russ.  on  Crimes,  490 ;  Rex  v.  Saunders,  7  Car.  &  P.,  377 ; 
Reg.  11.  Shepherd,  Leigh  &  C,  147  ;  Reg.  v.  Dant,  Leigh  &  C,  567;  Reg.  v. 
Smith  Leigh  &  C,  607 ;  Reg.  ■».  Reushaw,  30  Bng.  L.  &  Eq.,  593. 

"  State  v.  Sisson,  3  Brev.,  58. 

■°  People  D.  Mather,  4  Wen.,  239 ;  Reg.  v.  Haines,  3  Car.  &  K.,  368 ;  Reg.  i>. 
Mazeau,  9  Car.  &  P.,  676. 

"  Chichester's  Case,  Aleyn,  13. 

"  4  Black.  Com.,  197 ;  Com.  v.  Webster,  5  Cush.,  395. 

"  1  Hawk  P.  C.  C,  3,  §5;  1  Hale,  431,433. 

"  1  East  P.  C,  236 ;  1  Hale,  431 ;  Reg.  v.  Plummer,  1  Car.  &  K,  600. 
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placed  in  a  liogsty  where  it  was  destroyed;'  or  where  a  parish 
officer  shifted  a  child  from  parish  to  parish  until  it  died  from 
want  of  care  and  sustenance;^  or  forcing  a  person  to  do  an 
act  which  is  likely  to  produce  his  death  and  which  does  pro- 
duce it;'  or  where  death  comes  by  reason  of  an  omission  to 
discharge  a  legal  duty;*  or  where  death  ensues  from  gross  or 
willful  neglect  and  carelessness  of  a  medical  man.^  In  these 
cases  it  was  considered  that  the  acts  so  done  were  with  malice 
prepence." 

§  328.  Proof  that  the  Killing  was  Substantially  in  the  Manner 
Alleged  is  Sufficient.  —  It  will  be  sufficient  if  the  manner  of 
the  death  proved  agree  in  substance  with  that  charged.' 
Therefore,  evidence  that  the  deceased  was  killed  with  a  dif- 
ferent weapon  from  that  described  is  admissible'  if  the  instru- 
ment was  capable  of  producing  the  same  kind  of  death;'  as 
if  a  wound  or  bruise  be  alleged  to  have  been  given  with  a 
sword,  proof  may  be  received  that  it  was  given  with  a  statf  or 
axe;'"  or  if  a  wound  or  bruise  is  alleged  to  have  been  given 
with  a  wooden  statf,  it  may  be  proved  to  have  been  given 
with  a  stone."  But  proof  that  the  murder  was  committed  by 
striking  with  a  gun  on  the  head  does  not  sustain  the  charge 

'  1  East  P.  C,  226 ;  Reg.  v.  Crumpton,  C.  &  M.,  597 ;  Rex  v.  Sfclf,  1  Leach, 
137;  Ann  v.  State,  11  Humph.,  159. 

'  Palmer,  545. 

=  Russ.  Cr.  L.,  425 ;  U.  S.  v.  Freeman,  f  Mason,  505 ;  Reg.  v.  Pitts,  C.  & 
M.,  284. 

*  Reg.  v.  Hughes,  Dears  &  B.,  248 ;  7  Cox  C.  C,  301 ;  Reg.  ■b.  Lowe,  3  Car. 
&  K,  123 ;  Reg.  v.  Haines,  2  Car.,  368. 

'  Rex.  V.  Long,  4  Car.  &  P.,  398 ;  Rex  v.  Van  Butchell,  3  Car.  &  P.,  635  ; 
Rex  V.  Williamson,  3  Car.  &  P.,  635. 

'»  1  Hale  P.  C,  42T,  439,  1  East  P.  C,  335;  Barb.  Cr.  L.,  30;  2  Bish.  Cr.  L., 
§635. 

'  3  Bish.  Cr.  P.,  §514;  Roscoe  Cr.  Ev.,  706;  Barb.  Cr.  L.,  53  ;  1  Arch.  C. 
P.  &  PL,  885;  Dukes  v.  State,  11  Ind.,  557;  Reg.  v.  Warman,  1  Den.  C.  C, 
183. 

« 1  Arch.  C.  P.  &  PI.,  884;  People  v.  Colt,  3  Hill,  432;  Com.  v.  McAflfee, 
108  Mass.,  458. 

'  Barb.  Cr.  L.,  53 ;  Mackallay's  Case,  9  Co.,  67. 

"  State  V.  Fox,  1  Dutcher,  556;  State  v.  Smith,  32  Me.,  369. 

"  Rex  V.  Sharwin,  1  East  P.  C,  341. 
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of  shooting  from  a  gun  by  means  of  powder  and  shot.* 
"Where  the  killing  is  charged  to  have  been  by  one  description 
of  poison,  the  charge  may  be  supported  by  proof  of  another 
description  of  poison.^  But  if  a  person  be  charged  with  one 
species  of  killing,  as  by  poison,  he  cannot  be  convicted  of  a 
species  of  death  entirely  different."  The  charge  of  exposure 
as  the  cause  ofjleath  is  not  supported  by  proof  of  accelera- 
tion merely.^  So  if  the  indictment  charges  that  the  death 
was  occasioned  by  two  jointly  co-operating  causes,  as  by 
starving  and  beating,  both  must  be  proved  or  the  indictment 
fails.^ 

§  329.  2.  It  must  Appear  that  the  Deceased  was  a  Human  Being.  — - 
A  child  in  its  mother's  womb  is  not  a  human  being  within 
the  meaning  of  the  statute.  The  rule  is  that  it  must  be 
born.°  Every  part  of  it  must  come  from  the  mother  before 
the  killing  of  it  will  constitute  a  felonious  homicide.^  The 
umbilical  cord  which  attaches  it  to  her  need  not  be  parted,' 
neither  need  the  child  have  breathed,  if  it  otherwise  had  life 
and  independent  circulation;'  while,  on  the  other  hand,  sup- 
pose it  to  have  breathed  before  being  fully  born,  and  then  death 
to  have  ensued  by  unnatural  means  before  the  delivery  was 
complete,  it  could  not  be  the  subject  of  this  offense.'"  There- 
fore where  a  woman  sunders  the  head  from  her  infant's  body 

'  People  i>.  Guedell,  43  Ills.,  236., 

'  3  Greenl.  Ev.,  §  135  ;  Carter  v.  State,  2  Carter  Ind.,  617 ;  Eex  ».  Pigeonry, 
7  Mod.,  149;  3  Hale  P.  C,  115  ;  2  Hawk  P.  C.  C,  23,  §84. 

=  1  Aj-ch.  C.  P.  &  PI.,  885 ;  Rex  v.  Briggs,  1  Moody,  318 ;  Rex  b.  Thomp- 
son, 1  Moody,  139  ;  Rex  v.  Kelley,  1  Moody,  113 ;  Rex  v.  Hughes,  5  Car.  & 
P.,  126 ;  Rex  v.  Tyre,  Russ.  &  Ry.,  345. 

'  Stockdale's  Case,  3  Lewin  C.  C,  220 ;  Barb.  Cr.  L.,  55 ;  8  Greenl.  Ev., 
§141. 

'  Stockdale's  Case,  2  Lewin  C.  C,  220;  Rex  ».  Saunders.  7  Car.  &  P.,  277. 

°  Rex  V.  Brain,  6  Car.  &  P.,  849 ;  Abrahams  v.  Foshee,  8  Iowa,  274. 

'  RexB.  Brain,  6  Car.  &  P.,  349 ;  Rex  !).  Crutohley,  7  Car.  &  P.,  814;  Rex  v. 
Sellis,  7  Car.  &  P.,  850 ;  Rex  v.  Poulton,  5  Car.  &  P.,  329. 

»  Rex  V.  Reeves,  9  Car.  &  P.,  35 ;  Rex  «.  Trilloe,  C.  &  M.,  650 ;  2  Moody, 
260  ;  Rex  v.  Crutchley,  7  Car.  &  P.,  814. 

'  Rex  V.  Brain,  6  Car.  &  P.,  349.      ' 

"  Rex  ».  Sellis,  7  Car.  &  P.,  850;  Rex  v.  Enoch,  5  Car.  &  P.,  539;  Reg.  v. 
Poulton,  5  Car.  &  P.,  329. 
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before  the  birth  is  complete,  or  otlierwise  kills  the  child,  she 
is  not  guilty  of  murder.'  If,  however,  a  child  receives  an  in- 
jury while  it  is  yet  unborn,  and  it  is  afterwards  born  alive 
and  then  dies,  the  person  doing  the  injury  is  guilty  of  mur- 
der.^ So  if  a  person  intending  to  procure  an  abortion  does 
an  act  which  causes  the  child  to  be  born  alive  before  the 
natural  time,  and  consequently  less  capable  of  living,  where- 
by it  dies  after  birth  from  this  premature  exposure  to  the  ex- 
ternal world,  he  is  guilty  of  murder;'  and  if  one  counsels 
before  birth  a  mother  to  kill  her  infant  after  birth,  and  she 
does  it,  he  becomes  thereby  an  accessory  before  the  fact  to  her 
act  of  murder.'' 

§  330.  3.  The  Deceased  must  have  been  "  in  the  Peace  of  the 
People,"  by  which  is  meant  in  the  enjoyment  of  the  right  of 
existence  at  the  particular  time  and  place  when  and  where 
he  was  killed.^  Therefore  it  is  not  murder  for  a  sheriff  to 
hang  a  man  in  pursuance  of  a  judgment  and  sentence  of  a 
court  having  jurisdiction,"  but  if  a  person  be  condemned  to 
be  hanged,  and  the  sheriff  behead  him,  this  is  murder.'  So 
it  is  not  mui'der  to  take  the  life  of  any  enemy  in  the  actual 
heat  of  battle  in  time  of  war,'  for  the  person  killed  had  not  at 
that  moment  and  in  that  place  a  right  to  his  life  if  the  other 
could  take  it  away.  If  one  maliciously  kills  an  alien  enemy 
not  in  the  exercise  of  war,^  or  if  a  person  not  authorized  exe- 
cutes the  sentence  of  death,'"  it  is  murder.     A  person  forfeits 

'  Reg.  B.  West,  a  Car.  &  K.,  784;  Rex  v.  Senior,  1  Moody,  346;  Reg.  v. 
Poulton,  5  Car.  &  P.,  339 ;  Rex  v.  Brain,  6  Car.  &  P.,  849 ;  Rox  d.  Pulley,  5 
Car.  &  P.,  539 ;  Rex  v.  Wright,  9  Car.  P.,  754. 

^3  Inst,  50;  1  Hale  P.  C,  433;  Reg.  i;.  West,  3  Car.  &  K.,  784;  Rex  «. 
Senioi',  1  Moody,  346. 

'  Reg.  V.  West,  3  Car.  &  K.,  784;  Rex  v.  Senior,  1  Moody,  346;  1  Roscoe 
Cr.  Ev.,  695 ;  contra,  1  Hale  P.  C,  433 ;  5  Taunt.,  31. 

•  1  Hale  P.  C,  433 ;  3  Inst.,  51 ;  R.  S.,  393,  S  274. 

'  1  Hawk  P.  C,  94,  ^  15 ;  1  Hale  P.  C,  43 ;  3  Bisli.  Cr.  L.,  §  630 ;  Rex  v.  De- 
pardo,  1  Taunt.,  36;  Russ  &Ry.,  134;  Rex  v.  Helsham,  4  Car.  &  P.,  394. 

•  R.  S.,  375,  §  151. 

'  1  Hale  P.  C,  433. 
"Id. 

•  State  V.  Grit,  13  Minn.,  341. 
'"  1  Hawk  P.  C,  80,  §  9. 
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his  right  of  existence  by  attacking  another,  making  it  neces- 
sary to  kill  him  in  self-defense,^  or  by  attempting  to  commit 
a  felony,  making  it  necessary  to  kill  him  to  prevent  the  com- 
mission of  the  offense.^  The  law  protects  every  person,'  even 
the  greatest  criminal,  and  no  man  has  a  right  to  take  his  life, 
except  by  its  authority  and  in  the  manner  prescribed  by  its 
provisions.^  If  an  alien  comes  here,  even  in  time  of  war,  it 
is  murder  to  kill  him  except  in  actual  heat  and  exercise  of 
war.^  If  he  submits  and  lays  down  his  arms,  his  life  must  be 
spared.* 

§  331.  It  must  be  Proved  that  the  Prisoner  Killed  the  Deceased 
—  Confessions.  —  If  the  dead  body  has  been  found  under  cir- 
cumstances showing  that  the  deceased  was  killed,  then  it  may 
be  shown  tbat  the  deceased  was  killed  by  the  prisoner  by  cir- 
cumstantial evidence,^  which  ought  not  only  to  be 'consistent 
with  the  prisoner's  guilt,  but  inconsistent  with  any  other  ra- 
tional conclusion.*  Confessions  are  competent  evidence  in  a 
case,  but  alone  are  not  sufficient  to  convict  a  man  of  murder 
unless  sustained  by  the  facts  and  circumstances.'  If,  how- 
ever, the  confessions  are  made  by  a  prisoner  under  the  in- 
fluence of  promises,  or  are  extorted  by  violence  or  threats, 

'  Young  D.  State,  U  Humpli.,  200;  People  v.  Shorter,  4  Barb.,  460;  Shorter 
e.  People,  3  Com.  N.  Y.,  193 ;  Campbell  v.  People,  16  Ills.,  17 ;  People  v.  Cole 
4  Park.  Cr.  R.,  35 ;  but  see  Greschia  v.  People,  58  Ills.,  395 ;  State  v.  Harris, 
1  Jones  N.  C,  190. 

=■  1  Hale  P.  C,  481,  547;  Oliver  v.  State,  17  Ala.,  587;  U.  S.  v.  Rutherford, 
3  Wa^h.  C.  C,  515 ;  People  v.  Payne,  8  Cal.,  341 ;  State  v.  Roane,  3  Dev.,  58 ; 
Rapp  V.  Com.,  14  B.  Monr.,  614. 

'  State  V.  Jones,  Walker  Missis.,  83. 

*  3  Inst.,  50 ;  3  Bish.  Or.  L.,  §§  630,  631 ;  Penn  v.  Robertson,  Addison,  246. 
'  4  Black.  Com.,  198,  1  East  P.  C,  227. 

•  Vatel  Law  of  Nations,  J  3,  §  146;  1  Bish.  Cr.  L.,  134. 

'  Ruloff?).  People,  Is  N.  Y.,  179;  Gates  v.  People,  14  Ills.,  434. 

«  Hodge's  Case,  Lewin  C.  C,  227 ;  3  Greenl.  Ev.,  §§  134,  137. 

'  Gates  !).  People,  14  Ills.,  437 ;  People  v.  Ruloff,  3  Park.  Cr.  R.,  401, 437; 
People  V.  Porter,  2  Park.  Cr.  R.,  14;  Bergen  v.  People,  17  Ills.,  426;  Cun- 
ningham ■».  Com.,  9  Bush.  Ky.,  149;  State  v.  Ostrander,  18  Iowa,  454; 
State  V.  Pratt,  20  Iowa,  267 ;  State  v.  Wright,  19  Iowa,  94 ;  State  v.  Rora. 
backer,  19  Iowa,  755;  State  «.  Turner,  19  Iowa,  144;  State  v.  Wilson,  8  Iowa, 
■  407;  Statu  v.  Henkle,  6  Iowa,  380;  State  b.  Stanley,  33  Iowa,  531. 
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they  are  not  admissible  in  evidence.*  But  if  facts  are  elicited 
by  such  confessions,  they  may  be  given  in  evidence.^ 

§  332.  When  Accused  Liable  for  the  Killing.  —  It  is  not  neces- 
sary that  the  killing  should  have  been  done  by  the  prisoner's 
own  hand.  If  he  was  actually  present  aiding  and  abetting 
the  deed,  or  was  constructively  present  by  performing  his 
part  in  an  unlawful  and  felonious  enterprise,  expected  to  re- 
sult in  homicide,  such  as  by  keeping  watch  at  a  distance  to 
prevent  surprise,  or  the  like,  and  murder  is  committed  by 
some  other  of  the  party  in  j)ursuance  of  the  original  design,' 
or  if  he  combined  with  others  to  commit  an  unlawful  act 
with  the  resolution  to  overcome  all  opposition  by  force,  and 
it  results  in  murder,  though  at  the  time  of  the  act  he  is  at 
such  a  distance  as  to  be  out  of  view,^  or  if  he  employ  another 
person  uaconscious  of  guilt,  such  as  an  idiot,  lunatic  or  child 
of  tender  age  as  the  instrument  of  his  crime,  he  is  guilty  as 
the  principal  and  immediate  offender,  and  the  charge  against 
him  as  such  will  be  supported  by  evidence  of  these  facts;* 
but  mere  presence  is  not  sufScient  to  constitute  a  party  a 
principal  to  a  murder  unless  he  aids,  assists  or  abets.^ 

§333.  5.  The  Killing  must  be  Shown  to  have  been  "with  Mal- 
ice Aforethought,  either  Express  or  Implied.'"  —  The  legal  sense 
of  the  words  "  malice  aforethought"  is  not  confined  to  a  par- 
ticular animosity  to  the  deceased,  but  extends  to  an  evil  de- 

'  Gates  V.  People,  14  Ills.,  437 ;  Miller  d.  People,  39  Ills.,  457 ;  Austin  v. 
People,  51  Ills.,  338 ;  Cropper  ii.  U.  S.,  Morris  Iowa,  359. 

"  Gates  u.  People,  14  Ills.,  437. 

=  Foster,  359, 850,  853  ;  Ilex  v.  Culkin,  5  Car.  &  P.,  131 ;  Brennans.  People, 
15  Ills.,  511 ;  People  v.  Mather,  4  Wen.,  339 ;  RexD.  Locket,  7  Car.  &  P.,  300; 
Kennedy  v.  People,  40  Ills.,  488 ;  U.  S.  b.  Ross,  1  Gallis  C.  0.  R.,  534 ;  Com.  v. 
Roberts,  108  Mass.,  396. 

'  V.  S.  V.  Ross,  1  Gallis  C.  C.  R.,  534;  Brennan  v.  People,  15  Ills.,  511 ; 
Reg.  V.  Howell,  9  Car.  &  P.,  437 ;  State  v.  Simmons,  6  Jones  N.  C,  31 ;  Com. 
V.  Daley,  4  Penn.  Law  J.,  154 ;  Reg.  ®.  Tyler,  8  Car.  &  P.,  ei6 ;  State  v.  Nash, 
7  Iowa,  350. 

'  3  Greenl.  Ev.,  §  138;  Rex  s.  Palmer,  1  N.  R.,  96;  Com.  v.  Hill,  11  Mass., 
136;  Com.  v.  Chapman,  11  Cush.,  433;  Rex  ».  Michael,  9  Car.  &  P.,  356. 

"  Connaughty  v.  State,  1  Wis.,  159  ;  State  v.  Farr,  33  Iowa,  553. 

'  Slate  V.  Declotts,  19  Iowa,  447 ;  State  v.  McCormick,  37  Iowa,  403 ;  Shan- 
nahan  t.  Com.,  8  Bush.  Ky.,  463 ;  Blemen  v.  Com.,  7  Bush.  Ky.,  320. 
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sign  m  general,  a  wicked  and  corrupt  motive,  an  intention  to 
do  evil,  the  result  of  which  is  fatal.'  It  is  sufficient  that  the 
circumstances  show  cruelty  and  malignity  carrying  in  them 
a  plain  indication  of  a  depraved,  wicked  and  malignant  spirit.' 
The  books  generallj^  define  malice  aforethought  to  he  such  a 
depraved  condition  of  mind  as  shows  a  total  disregard  of  so- 
cial duty  and  a  heart  bent  wholly  on  evil.' 

§  334.  Malice  Express  or  Implied,  Defined.  —  "  Express  malice 
is  that  deliberate  intention  unlawfully  to  take  away  the  life 
of  a  fellow  creature  which  is  manifested  by  external  circum- 
stances capable  of  proof;"*  such  as  by  lying  in  wait,  antece- 
dent menaces,  former  grudges  and  conserted  schemes  to  do 
the  deceased  bodily  injury.'^  Malice  shall  be  implied  when  no 
considerable  provocation  appears  or  when  all  the  circumstan- 
ces of  the  killing  show  an  abandoned  and  malignant  heart;"^ 
as  where  a  person  without  any  apparent  provocation  reckless- 
ly shoots  another,^  or  willfully  poisons  another,  or  kills  an- 
other suddenly  without  provocation,  for  no  person,  unless  he 
be  of  an  abandoned  heart  would  be  guilty  of  such  an  act  up- 
on a  slight  or  no  apparent  cause.'  In  such  cases  the  law  will 
infer  a  general  malice  from  such  depraved  inclination  to  mis- 
chief?    As  a  sane  man  is  a  voluntary  agent  acting  upon  mo- 

'  Poster,  256;  4Blaok.  Com,,  198;  1  EastP.  C.,315  ;  Vandermark  v.  People, 
47  Ills.,  123. 

"State  V.  Turner,  Wright,  20;  V.  S.  v.  Cornell,  2  Mason,  60;  State  v. 
Smith,  2  Strob.,  77  ;  Com.  v.  Drew,  4  Mass.,  391 ;  Anthony  d.  State,  13  Sm. 
&  M.,  263. 

=  3  Bish.  Cr.  L.,  g  675 ;  State  v.  Jarrott,  1  Ired.,  76 ;  U.  8.  ■».  Cornell,  3  Ma. 
son,  60;  States  Smith,  2  Strob.,  77;  Beauchamp  o.  State,  6  Blackf.,  299; 
People  11.  Divine,  1  Edin.  Sel.  Cas.,  594;  Reg.  v.  Tayler,  8  Car.  &  P.,  620; 
State  «.  Sinmons,  3  Ala.,  497. 

''  R.  S.,  374,  §  140. 

^  Hale,  451;  4  Blaek.  Com.,  199;  1  Arch.  C.  P.  &  PI.,  847. 

«  R.  S.,  374,  §  140 ;  Kennedy  v.  People,  40  Ills.,  488. 

'  Vandermark  v.  People,  47  Ills.,  123 ;  Perry  n.  People,  14  Ills.,  498. 

°  4  Black.  Com.,  200 ;  Barb.  Cr.  L.,  26 ;  1  East  P.  C.  C,  5,  §  2  ;  Riley  e. 
the  State,  9  Humph.,  646 ;  State  v.  Tipsey,  3  Dev.,  485 ;  Slate  v.  Sisson,  3 
Brev.,  58;  State  i>.  Tilley,  3  Ired.,  434;  Mi'tchuma.  State,  11  Ga.,  615. 

"  1  Hale,  474;  1  Hawk  P.  C.  C,  39,  §  12;  4  Black.  Com.,  200;  1  East  P.  C. 
C,  5,  §18;  Perry -«.  People,  14  Ills.,  498;  Vandermark  b.  People,  47  Ills, 
123. 
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tives,  he  must  be  presumed  to  contemplate  and  intend  the 
necessary,  natural  and  probable  consequences  of  his  own  acts. 
If,  therefore,  one  voluntarily  or  willfully  does  an  act  which 
has  a  direct  tendency  to  destroy  another's  life,  the  natural  and 
necessary  conclusion  from  the  act  is  that  he  intended  so  to 
destroy  such  person's  life,  and  from  such  act  the  law  will  im- 
ply malice.' 

§  335.  Malice,  when  Presumed.  —  Malice  is  presumed  from  the 
fact  of  killing  unaccompanied  with  circumstances  of  extenua- 
tion,^ and  it  is  incumbent  upon  the  prisoner  to  prove  such 
circumstances  as  will  rebut  this  presumption,"  though  the  bur- 
den of  proving  malice  is  upon  the  people,'' and  if  they  do  not 
prove  it  beyond  a  reasonable  doubt,  the  prisoner  should  be 
acquitted  of  the  crime  of  murder,  but  may  be  convicted  of 
manslaughter.^  In  the  absence  of  apparent  well-founded  danger 
of  great  bodily  harm,  or  such  provocation  as  is  calculated  to 
excite  irresistible  passion,  the  law  will  imply  malice.^  So  if 
a  man  assault  another  with  intent  to  do  him  a  bodily  injur}', 
and  death  ensue,  malice  sufficient  to  constitute  murder  will 
be  presumed  if  the  act  be  of  such  a  nature  as  plainly  and  in 

'  States.  Town,  Wright,  75;  Milcliell  v.  State,  5  Yerg.,  340;  State  v.  Mc- 
Fall,  Addis,  255;  People  «.  MoLeod,  1  Hill,  377;  State  v.  Turner,  Wriglit, 
20;  McDaniela  ».  State,  8  Sm.  &  M.,  401 ;  State  v.  Tilley,  3  Ired.,  434;  Ann 
V.  State,  11  Humph.,  159;  People  ».  Kirby,  3  Park.  Or.  R,  38;  Green  v. 
State,  28  Missis.,  687 ;  State  v.  Johnson,  3  Jones,  366 ;  hut  see  U.  S.  o.  Arm- 
strong, 2  Curtis,  446. 

'  People  ?).  March,  6  Cal.,  543 ;  State  !>.  Knight,  43  Me.,  11 ;  Com.  v.  Kork, 
9  Met.,  93 ;  Rex  v.  Greenaore,  8  Car.  &  P.,  35 ;  MoDaniel  v.  Slate,  8  Sm  &  M., 
401 ;  State  v.  Dicklotts,  19  Iowa,  447;  Com.  v.  Hawkins,  3  Gray,  463;  Mur- 
phy ».  People,  37  Ills.,  448;  Peri  «.  People,  65  Ills.,  18;  contra,  Goodall  i>. 
State,  1  Oregon,  333;  State  v.  Gillick,  7  Iowa,  388;  State  v.  McCormick,  27 
Iowa,  403. 

=  R.  S.,  376,  §  155 ;  1  Arch .,  C.  P.  &  PI.,  851 ;  4  Black.  Com.,  201 ;  State  v.  Zel- 
lers,  3  Halset.,  230;  Rex  i>.  Greenaore,  8  Car.  &  P.,  35;  Murphy  «.  People, 
37  Ills.,  448. 

*2Bish.  Cr.  P.,  §617;  Com.  «.  Hawkins,  3  Gray,  463 ;  Com.  «.  York,  9 
Met.,  93;  Maher  r.  People,  10  Mich.,  313. 

'  Chase  «.  People,  40  Ills.,  358 ;  Hopps  v.  People,  81  Ills.,  385 ;  Brennan  v. 
People,  15  Ills.,  517;  Barnett  r.  People,  54  Ills.,  330;  State  v.  McJSTally,  33 
Iowa,  580 ;  contra.  State  «.  Boyle,  28  Iowa,  522 ;  State  v.  Knouse,  39  Iowa,  US. 

«  Petri  11.  People,  65  Ills.,  18. 
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tlie  ordinary  course  of  events  must  put  the  life  of  the  de- 
ceased in  jeopardy.* 

§  336.  The  Using  of  Dangerous  Weajjons,  etc.,  Weapons,  when 
Evidence  of  Malice.  —  The  using  of  a  dangerous  and  deadly 
weapon  with  violence,  Mithout  excuse,  thereby  producing 
death,  is  strong,^  and  according  to  some  of  the  authorities,'  is 
conclusive  evidence  that  the  killing  was  with  malice  afore- 
thought. Yet  if  the  deadly  weapon  is  employed  neither  with 
direct  aim  nor  in  a  manner  likely  to  he  deadly  in  the  particu- 
lar instance,  the  law  will  not  imply  malice  from  the  using  of 
such  weapon.*  The  question  of  what  is  a  deadly  weapon 
where  there  is  no  dispute  about  tlie  facts,  is  one  of  law  for  the 
court  and  not  of  fact  for  the  jury.* 

§  337.  Gross  Recklessness,  when  Evidence  of  Malice.  —  Malice 
may  be  proved  by  evidence  of  gross  recklessness  of  hunian 
life,  whether  it  be  the  act  of  wanton  sport,  such  as  purposely 
and  with  intent  to  do  hurt,  riding  a  vicious  horse  into  a  crowd 
of  people  whereby  death  ensues  f  or  by  casting  stones  or  other 
heavy  bodies  likely  to  create  danger  over  a  wall  or  from  a 
building  with  intent  to  hurt  the  passers-by,  one  of  whom  is 
killed,'  or  where  a  parent  or  master  corrects  a  child  in  a  savage 
or  barbarous  manner  or  with  an  instrument  likely  to  cause 
death,  whereof  the  child  dies.' 


'  People  V.  Rector,  19  Wen.,  606 ;  State  v.  Hissenkamp,  17  Iowa,  25. 

=  Clark  J).  State,  8  Humpli.,  671 ;  PeiT)' b.  People,  14  Ills.,  498;  States. 
Gillick.  7  Iowa, 287 ;  State  v.  Nceley,  20  Iowa,  109. 

=  Com.  e.  York,  9  Met.,  93 ;  Com.  v.  Webster,  5  Cush.,  295 ;  State  v  Smith, 
2  Strob.,  77;  Rex  v.  Thomas,  7  Car.  &  P.,  817  .  Grey's  Case,  J.  Ki-l,  64;  Rex 
e.  Hazel,  1  Leach,  383;  U.  S.,  v.  McGIue,  1  Curt.  C.  C,  1 ;  Green  v.  State,  28 
Missis.,  687. 

*  State  V.  Roane,  2D3V.,  53;  State  v.  West,  6  Jones  N.  C,  505. 

'  State  D.  West,  6  Jones  N.  C,  505 ;  contra,  U.  S.  ■».  Small,  3  Cm-tis  C.  C, 
241. 

•  Hawks  P.  C,  b.  1,  c.  31,  §61;  1  Ld.  Raym.,  143;  Foster,  261;  Roscoe 
Cr.  Ev.,  710;  State  v.  Vance,  17  Iowa,  138. 

'  Roscoe  Cr.  Ev.,  710 ;  1  East  P.  C,  234 ;  State  i>.  Myers,  19  Iowa,  517 ;  Peo- 
ple B.  Fuller,  3  Parker,  16. 

«  Foster,  262,  1  Hale  P.  C,  474;  3  Greenl.  Ev.,  §147;  Grey's  Case,  J. 
Kel,  64. 
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§  338.  Evidence  of  Malice  —  Previous  Attempts  to  Assassinate  — 
Threats,  Declarations,  etc., —  Good  Will.— The  former  attempts 
of  the  defendant  to  assassinate  the  deceased,  his  former 
threats  or  declarations  that  his  intentions  were  deadly,  his 
expressions  of  a  vindictive  feeling  towards  him,  the  existence 
of  any  motive  likely  to  instigate  him  to  kill  the  deceased,  his 
making  preparations  for  the  concealing  of  the  body,  the  lay- 
ing of  a  train  of  circumstances  which  may  be  calculated  to 
break  the  surpi-ise  or  baffle  the  curiosity  which  would  proba- 
bly be  occasioned  by  the  homicide,  and  any  facts  or  circum- 
stances showing  a  harbored  design  against  his  life,  are  admis- 
sible in  evidence  to  show  malice.'  On  the  other  hand, 
expressions  of  good  will  and  acts  of  kindness  on  the  part  of 
the  prisoner  towards  the  deceased  are  always  considered  im- 
portant evidence  to  show  want  of  malice.^  But  the  declara- 
tions of  the  accused  about  the  deceased  on  the  day  of  the 
killing,  but  some  time  after  the  offense  was  committed  and 
at  another  place,  are  not  evidence  for  the  accused.' 

§  339.  When  Malice  may  be  Inferred  from  an  Intent  to  Commit  a 
Felony,  etc. — Whenever  one  does  an  act  with  the  design  of 
committing  a  felony,  either  at  common  law*  or  by  statute^  or 
such  a  misdemeanor  as  is  likely  to  endanger  human  life,"  by 
which  the  life  of  another  is  accidentally  but  unintentionally 
taken,  he  is  guilty  of  murder;  beaause  such  conduct  evinces  a 
depraved  mind  and  shows  malice  against  all  mankind ;'  there- 
fore, if   a  person  designs  to  kill  one  person,  and  in  carrying 

'  1  Whart.  Cr.  L.,  §§  635,  1113;  Benedict  v.  State,  14  Wis.,  424;  State  v. 
Stanley,  83  Iowa,  534;  Com.  v.  Madan,  102  Mass.,  1 ;  but  see  Albright  d. 
State,  6  Wis.,  74. 

"  1  Whart.  Cr.  L.,  §  685. 

°  Gardiner  ».  People,  3  Scam.,  88. 

'  Hawk  P.  C,  86,  S  11 ;  1  East  P.  C,  222;  2  Bish.  Cr.  L.,  §  694;  Gore's  Case, 
9  Co.,  81a  ;  Rex  ■!>.  Pluramer,  J.  Kel,  109;  12  Mod.,  627;  State  v.  Spencer,  1 
Zab.,  196 ;  U.  S.  v.  Ross,  1  Gallls  C.  C,  524 ;  Beets  v.  State,  Meigs,  106 ;  U.  S.  o. 
Travers,  2  Wheeler  C.  C,  508;  Brennan  v.  People,  15  Ills.,  511. 

'  R.  S.,  874,  §  145 ;  State  v.  Smith,  82  Me.,  369 ;  Stale  «.  Shelledy,  8  Ipwa, 
479 ;  but  see  1  Roscoe  Cr.  Ev.,  710. 

•  R.  S.,  374,  §  145 ;  3  Bish.  Cr.  L.,  §  691. 
State  v.  Spencer,  1  Zab.,  196 ;  State  v.  Benham,  28  Iowa,  155. 
16 
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ont  that  design  accidentally  kills  anotlier,*  or  administers  a 
drug  to  a  pregnant  woman,  or  does  to  her  any  criminal  act 
with  the  design  of  procuring  an  abortion,^  and  thereby  causes 
her  death,  he  is  guiltj^  of  murder.' 

§  340.  What  a  SnfHcieiit  Provocation  to  Show  Want  of  Malice. — 
Evidence  that  a  sudden  and  considerable  provocation  caused 
the  prisoner  to  do  the  fatal  act  may  be  received  to  show  that 
the  killing  was  without  malice  aforethouglit;^  as  where  a  per- 
son is  assaulted  and  strikes  back  without  being  influenced  by 
passion,  and  unintentionally,  but  unnecessarily  and  unfortu- 
nately, kills  his  assailant,'  or  where  the  mind  is  blinded  by 
passion  and  the  killing  springs  from  the  passions  and  not 
from  malice.*  the  offense  is  only  manslaughter.  Therefore, 
where  two  persons  upon  a  sudden  quarrel  engage  in  a  mutual 
combat,  if  either  in  the  heat  of  it  kill  the  other,  though 
with  a  deadly  weapon,  his  offense  is  only  manslaughter,^  even 
though  he  made  the  first  assault,'  and  the  fatal  blow,  prompted 
by  the  heat  of  the  fight,  was  given  with  intent  to  take  life.' 


'  Keg.  V.  Smith,  33  Eng.  L.  &  Eq.,  567 ;  State  ».  Smitli,  2  Strob.,  77';  State 
V.  Cooper,  1  Green  N.  J.,  363. 

'  1  Ilale  P.  C,  429 ;  1  East  P.  C,  280 :  Com.  v.  Keeper,  2  Aslun  ,  237 ;  Com. 
V.  Parker,  9  Met.,  263,  26» ;  State  v.  Moore,  30  Iowa,  13S. 

=  Roscoe  Cr.  Ev.,  709;  2  Bish.  Cr.L.,  §  691.' 

'R.  S.,  374,  §140;  W.,  g§  144,14.3;  Preston  v.  State,  3.5  Missis.,  383; 
Campbell  ®.  State,  23  Ala.,  44;  Com.  a.  Hare,  4  PeuD.  L.  Jour.,  257;  State 
1).  Norris,  1  Hayw,  429 ;  Peri  ».  People,  05  Ills.,  18;  State  v.  Varice,  17  Iowa, 
188  ;  State  v.  Decklotts,  19  Iowa,  448 ;  Kriel  «.  Com.,  5  Bush.  Ky.,  363. 

'R.  S.,  374,  §145;  People  ?).  Harper,  1  Edm.  Sil.  Cas.,  180;  Stoflfer  «, 
State,  15  Ohio  47;  Com.  v.  Dunn,  8  Smith  Pa.,  9 ;  U.  S.  v.  Wilberger,  3  Wash 
C.  C,  515;  Young  v.  State,  11  Humph.,  200;  State  ».  Tackett,  IHawks,  310 
Nelson  v.  State,  10  Humph.,  518. 

"  Preston  v.  State,  25  Missis.,  383  ;   State  «,  Hill,  4  Dev.  &  Bat.,  491,  496 
Haile  v.  State,  1  Swan  Tcnn.,  248;  Young  b.  State,  11  Humph.,  200. 

'  Hex  B.  Snow,  1  Leach,  151 ;  1  East  P.  C,  234;  Com.  s.  Biron,  4Dall.,  125 
Allen  «.  State,  5  Yerg.,  453;  State  «.  Roberts,  1  Hawk,  349 ;  Rex  «.  Ayres, 
Russ.  &  Ry.,  43;  U.  S.  «.  Mingo,  2  Curt.  C.  C,  1. 

'Slate  V.  Floyd,  6  Jones  N.  C,  393;   State!).  Hill.,  4  Dev.  &  Bat.,  491 
State  ».  Curry,  1  Jones  N.  C,  280. 

'  Quarles  v.  State,  1  Sneed  Tenn.,  407 ;  Rex  v.  Taylor,  5  Burr,  2793 ;  Rex 
».  Snow,  1  Leach,  151. 
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If,  however,  he  made  the  first  assault  without  provocation, 
and  the  person  killed  o-a\y  acted  in  self-defense;'  or  if  he  com- 
menced the  quarrel  with  intent  to  kill  his  adversary^  or  to  do 
him  groat  bodily  harm,'  or  continued  the  fight  after  he  had 
had  time  for  his  passions  to  cool,^  or  after  he  had  overpowered 
his  adversary  willfully  and  deliberately  killed  him  f  or  if  the 
homicide  was  not  the  result  of  passion,"  or  if  in  the  heat  of 
passion  he  defends  himself  with  a  deadly  weapon,  and  uses  it 
in  a  cruel  manner  not  justified  at  all  by  the  nature  and  dan- 
ger of  the  assault,' — the  oifense  amounts  to  murder.  The 
accused  cannot  justify  the  killing  of  the  deceased  with  whom 
he  has  provoked  a  quarrel  for  the  purpose  of  getting  an  op- 
portunity to  take  his  life.* 

§341.  Continued.  —  The  provocation  must  be  considerable.' 
A  slight  blow,'"  or  an  latent  to  commit  an  assault,"  or  alibeP'^or 
a  suspicion  of  adultery  with  one's  wife,  or'"  the  adultery  of  an- 


'  Huget'sCase,  J.  Kel,  59,  61;  Anonymous;  J.  Kel,  58;  State  v.  Hill,  4 
Dev.  &  Bat,  491;  Reg.  ■!;.  Mawgridge,  J.  Kel,  119;  Murphy  c.  People,  37 
Ills.,  447. 

«  Adams  ».  People,  47  Ills.,  376;  State  c.  Neeley,  30  Iowa,  109;  Reg.  b. 
Kirkliam,  8  Car.  ifc  P.,  115;  Rex  i).  Mason,  1  East  P.  C,  :i39:  Kennedy  i. 
People,  40  Ills.,  488;  State  o.  Benham,  23  Iowa,  15.t;  Reg.  «.  Smith,  8  Car.  & 
P.,  100;  State  «.  Johnson,  1  Ired.,  354;  State  v.  Tilley,  3  Ired.,  434;  Cope- 
land  1).  State,  7  Humph.,  479. 

=  Stewart ».  State,  1  Ohio  66;  People  v.  Rector,  19  "Wen.,  606. 

■•  State  V.  McCants,  1  Speers,  384;  Com.  v.  Green,  1  Ashm.,  389;  Onbey's 
Case,  3  Str,,  766;  3  Ld.  Raym,  1489. 

»  Rex  V.  Shaw,  6  Car.  &  P.,  373;  Com.  i>.  Crane,  1  Va.  Cas.,  78  ;  Kingc. 
Com.,  3  Va.  Cas.,  78 ;  State  v.  Scott,  4  Ired.,  409 ;  Shorter  v.  People,  3  Com., 
193. 

«1  Hawk  P.  C,  96;  States.  Johnson,  1  Ired.,  354;  Com.  c.  Green,  1 
Ashm.,  289. 

'  Rex  V.  Lynch,  5  Car.  &  P.,  334;  State  u.  Crayton,  6  Ired.,  164;  State  v. 
Curry,  1  Jones  N.  C,  380 ;  Rex  v.  Thomas,  7  Car.  &  P.,  817. 

»  Kennedy  v.  People,  40  Ills.,  488;  State  v.  Benham,  33  Iowa,  155;  State 
B.  Stanley,  33  Iowa,  533. 

=  R.  S.,  374,  g§  143,  144 ;  Petri  v.  People,  65  Ills.,  18. 

"  Stedman's  Case,  Foster,  393 ;  Com. ».  Mosler,  4  Barr.,  264. 

"  Copeland  v.  State,  7  Humph.,  479 ;  Prickett  v.  State,  22  Ala.,  39. 

»  State  V.  Will,  1  Dev.  &  Bat,  131, 169. 

"  State  V.  Avery,  64  N.  C,  608. 
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other's  wife,*  or  mere  words,^  is  or  are  not  a  sufficient  justification 
to  reduce  tlie  offense  of  killing  another  to  manslaughter.  But 
an  assault^  or  battery  not  sufficient  to  endanger  life,*  or  an  as- 
sault with  provoking  words,'  or  an  illegal  arrest,^or  detecting 
another  in  the  act  of  adultery  with  one's  wife,' or  of  sodomy 
with  his  son,'  or  in  stealing  from  his  pocket,'  is  a  sufficient 
provocation  to  reduce  the  offense  of  killing  another  to  man- 
slaughter. Of  course  whether  these  acts  are  or  are  not  suffi- 
cient to  mitigate  the  offense  to  manslaughter  will  depend  upon 
the  circumstances  of  each  case. 

§  342.  Time  for  the  Passions  to  Cool.  —  In  every  case  of  homi- 
cide, however  great  the  provocation  may  be,  if  there  be  a  suffi- 
cient time  for  the  passions  to  subside  or  cool  and  for  reason 
to  interpose,  such  homicide  will  be  murder.'"  The  question 
of  what  is  a  sufficient  time  for  the  passions  to  cool,  is  one  of 
law  and  not  of  fact."  They  must  cool  in  a  reasonable  time;''' 
that  is,  in  such  a  time  as  the  passions  of  an  ordinary  man  un- 
der the  like  circumstances  would  cool.*'     In  one  case  an  hour 

'  Peoples.  Horton,  4  Mich.,  67. 

'  1  Hawks  P.  C,  98,  §  33 ;  Beauchamp  v.  State,  6  Blackf.,  299 ;  State  v.  Bar- 
field,  8  Ired.,  344;  Felix  v.  State,  18  Ala.,  720;  Ogden  v.  Clay  comb,  52 
Ills.,  365 ;  Lord  Morley's  Case,  6  Howell  St.,  Tr.,  66 ;  Rapp  v.  Com.,  14  B. 
Monr.,  614. 

'  Ray  v  State,  15  Ga.,  233. 

'  State  B.  Sizemore,  7  Jones  N.  C,  206. 

'  Reg.  V.  Sherwood,  1  Car.  &  K.,  556. 

'  Rand  v.  Davis,  7  Car.  &  P.,  785 ;  Reg.  v.  Tooley,  11  Mod.,  242 ;  Rex  v. 
Thompson,  1  Moody,  80;  Roberts  v.  State,  14  Mo.,  138;  Jones  ».  State,  14 
Mo.,  409. 

'  Hawks  P.  C,  98,  §  36 ;  Poster,  298 ;  Reg.  ■».  Kelly,  2  Car.  &  K,,  814 ;  Pear- 
son's Case,  2  Lewin,  216 ;  State  ».  John,  8  Ired.,  330 ;  State  v.  Samuel,  3  Jones 
K.  C,  73. 

'  Reg.  V.  Fisher,  8  Car.  &  P.,  183. 

'  Rex  V.  Pray,  1  East  P.  C,  336 ;  1  Hawks  P.  C,  99,  §  38. 

'°  R.  8.,  374,  §  144;  Foster,  296;  Haywood's  Case,  6  Car.  &  P.,  157;  Reg.  a 
Kirkham,  8  Car.  &  P.,  115;  People  v.  Sullivan,  3  Seld.,  396. 

"2  Bish.  Cr.  L.,  §713;  State  v.  McCants,  1  Speers,  384;  State  v.  Cra- 
ton,  6  Ired.,  164;  State  v.  Dunn,  18  Mr).,  419;  Rex  v.  Fisher,  8  Car.  &  P., 
183;  Beauchamp  v.  State,  6  Blackf.,  299;  li'elix  v.  State,  18  Ala.,  730;  Rex  «. 
Beeson,  7  Car.  &  P.,  142 ;  State  v.  Jones,  20  Mo.,  58. 

"Id. 

"  Kirkpatrick  d.  Com.,  7  Casey  Pa.,  198. 
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was  deemed  a  sufficient  time  for  the  passions  to  cool.'  In  an- 
other from  the  morning  until  the  afternoon  was  deemed  suf- 
ficient.^ If  two  persons  quarrel  in  the  morning,  and  by  agree- 
ment meet  and  fight  in  the  afternoon,  or  on  the  next  day, 
their  passions  will  be  presumed  to  have  cooled,  and  if  one 
kills  the  other  he  will  be  guilty  of  murder.'  If  after  the  prov- 
ocation the  prisoner  falls  into  other  discourse  and  talks  de- 
liberately upon  other  subjects,  or  pursues  any  other  business 
or  design  not  connected  with  the  immediate  object  of  his  pas- 
sion nor  subservient  thereto,  so  that  it  may  be  reasonably  sup- 
posed that  his  attention  was  once  called  ofi'  from  the  subject 
of  the  provocation,  any  subsequent  killing  of  his  adversary 
is  murder.^  Where  a  weapon  is  brought  from  a  distance  af- 
ter the  provocation  and  then  concealed,  this  is  evidence  that 
there  was  a  sufficient  time  for  the  passions  to  cool.' 

§  343.  Dueling.  —  It  is  not  only  murder  for  one  man  to 
kill  another  in  a  duel,'  but  the  seconds  of  both  parties,'  and 
all  others  present  giving  countenance  and  encouragement  to 
the  transaction,  are  also  guilty  of  murder,*  for  the  interval  be- 
tween the  time  of  the  agreement  to  fight  and  the  killing  is 
sufficient  for  the  voice  of  reason  and  humanity  to  be  heard, 
and  therefore  the  killing  is  attributed  to  deliberate  revenge 
and  punished  as  murder.' 

§  344.  After  the  Passions  have  had  Time  to  Cool,  a  Provocation 
maybe  Evidence  of  Malice. —  After  the  passions  have  had  time 

'  Reg.  D.  Oneby,  3  Stra.,  766 ;  2  Ld.  Raym.,  1485. 
»  Rex  v.  Legg,  J.  Kel,  27. 

'  1  Hawks  P.  C,  96,  §22;  2  Bish.  Cr.  L.,  713;  but  see  Maher  o.  People,  10 
Mich.,  312,  233. 

*  Com.  V.  Greene,  1  Ashm.,  289. 
"  State  V.  Norris,  1  Hayw.,  439. 

6  Smith  V.  State,  1  Terg.,  328;  1  East  P.  C,  242;  R.  S.,  361,  §68;  Maw. 
gridge's  Case,  17  Howel  St.  Tr.,  57,  66;  3  Howel  St.  Tr.,  1033,  1038. 

'  1  Hawks  P.  C,  97,  §  31 ;  Reg.  v.  Young,  8  Car.  &  P.,  644;  Reg.  v.  Cuddy, 
1  Car.  &  K.,  310;  Reg.  v.  Baronet,  Dears,  51 ;  contra,  1  Hale  P.  C,  442. 

»  3  Bish.  Cr.  L.,  311. 

•  R.  S.,  374,  §  144. 
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to  coo],'  or  are  in  fact  cooled,  or  if  the  passions  have  never 
been  excited,^  the  provocation  maj  be  and  often  is  the  cause 
of  malice,  and  instead  of  mitigating  the  offense,  furnishes  the 
motive  for  the  killing,  and  is  evidence  to  show  actual  malice.' 
When  there  is  proof  of  express  malice  at  the  time  of  com- 
mitting the  act,  the  provocation  will  not  reduce  the  offense 
to  manslaughter.*  Where  malice  has  once  been  shown  to 
exist  it  will  be  presumed  to  have  continued  up  to  the  time  of 
the  commission  of  the  act,  and  the  burden  of  proof  is  on  the 
slayer  to  rebut  this  presumption.® 

§  345.  Malice  need  not  have  Existed  for  any  Considerable  length 
of  Time  before  the  Killing. — -The  words  "  malice  aforethought" 
do  not  imply  deliberation  or  the  lapse  of  a  considerable  time 
between  the  malicious  intent  to  take  life  and  the  actual  exe- 
cution of  that  intent."  Therefore,  whether  the  design  to 
effect  death  was  formed  on  the  instant  or  had  previously  been 
entertained,  is  immaterial,  for  the  malicious  killing  in  either 
case  is  murder.' 

§346.  6.  The  Time  and  Place  must  be  Proved.  —  The  time  of 
both  the  injury  and  the  death  must  be  proved,  so  that  the 
death  may  appear  to  have  taken  place  within  a  year  and  a 


'  People  V.  Sullivan,  3  Seld.,  396 ;  Ld.  Morley's  Case,  7  St.  Tr.,  431 ; 
Rexv.  Campbell,  Boston  L.  Kep.,  324;  States.  Yarborougli,  1  Hawks,  78; 
Rex  V.  Thomas,  7  Car.  &  P.,  817. 

"  1  Hawks  P.  C,  96,  §  33;  State  v.  Johnson,  1  Ired.,  854;  Com.  v.  Green,  1 
Ashm.,  289,  298;  State  v.  Green,  37  Mo.,  466. 

"  Whart.  Cr.  L.,  §  635 ;  1  East  P.  C,  253  ;  State  i).  Stanley,  33  Iowa,  534. 

"  Slate  J).  Johnson,  1  Ired.,  354;  State  v.  Ferguson,  3  Hill  S.  C,  619;  State 
4).  Lane,  4  Ired.,  113;  State  v.  Tilley,  3  Ired.,  434;  Stewarts.  State,  1  Ohio 
S.  R.,  66 ;  Jones  v.  State,  14  Mo.,  409 ;  State  v.  Martin,  3  Ired.,  101 ;  Green  v. 
State,  13  Missis.,  383;  Milchums.  State,  11  Ga.,  615. 

'  State  v.  Johnson,  1  Ired.,  354;  State  v.  Tilley^  3  Ired.,  434;  Shoemaker  v. 
State,  13  Ohio,  43 ;  Com.  v.  Green,  1  Ashm.,  389 ;  State  v.  Hildreth,  9  Ired.,  439. 

"Com.  V.  Webster,  5  Cush.,  395;  Petri  v.  People,  65  Ills.,  18;  States. 
Becklotts,  19  Iowa,  447 ;  Bohannon  v.  Com.,  8  Bush.  Ky.,  481. 

'People  V.  Austin,  1  Park.  C.  R.,  154;  People  «.  Clark,  3  Seld.,  385; 
Milchum  e.  State,  11  6a.,  615;  Green  v.  State,  13  Mo.,  382;  Re.x  s.  Legg,  J. 
Kel,  27,  128  ;  Beauohamp  v.  Statie,  6  Blackf.,  399 ;  IT.  S.  v.  Cornell,  3  Mason, 
60,  91 ;  McAdams  v.  State,  35  Ai'k.,  405. 
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day  after  the  mortal  injury.^  The  place  where  the  injury  was 
inflicted  or  the  cause  of  death  administered,  or  where  tlie 
party  died,  must  be  proved,  so  that  it  may  appear  that  the 
court  has  jurisdiction  to  try  the  offense.^ 

§347.  Party  Killing  in  one  County  and  Party  Killed  in  Another. 
—  The  statute  provides  that  "  if  the  party  killing  shall  be  in 
one  county  and  the  party  killed  be  in  another  county  at 
the  time  the  cause  of  death  shall  bo  administered  or  inflicted, 
or  if  it  is  doubtful  in  which  of  the  several  counties  the  cause 
of  death  was  administered  or  inflicted,  the  accused  may  be 
tried  in  either  county.^ 

§  348.  Cause  Administered  in  one  County,  Death  Occurring  in 
Another.  —  "  If  the  cause  of  death  is  administered  or  inflicted 
in  one  county,  and  the  party  die  within  another  county,  or 
without  the  state,  the  accused  shall  be  tried  in  the  county 
where  the  cause  of  death  was  adniiuistei-ed  or  inflicted  "■* 

Defenses. 

§  349.  Self-Defense.  —  The  statute  provides  that  "  if  any 
person  kill  another  in  self-defense,  it  must  appear  that  the 
danger  was  so  urgent  and  pressing  that  in  order  to  save  his 
own  life,  or  to  prevent  his  receiving  great  bodily  harm,"  the 
killing  of  the  other  was  absolutely  necessary;  and  it  must  ap- 
pear also  that  the  person  killed  was  the  assailant,  or  that  the 
slayer  had  really,  and  in  good  faith,  endeavored  to  decline 

'  R.  S.,  374,  §  147 ;  3  Bish.  Cr.  L.,  §  640  ;  State  ii.  Orvell,  1  Dev.,  139. 

=  R.  S.,  406,  §§395-403;  Rice  v.  People,  88111s.,  435;  Jackson  v.  People, 
40  Ills.,  405. 

'■'  R.  8.,  407,  §  397.  This  section  of  the  statute  is  not  unconstitutional. 
State  V.  Pauley,  13  Wis.,  537. 

*  R.  S.,  407,  §  398. 

'  Aa  instruction  that  in  order  to  justify  the  killing  the  threatened  danger 
must  be  so  great  as  to  create  a  reasonable  belief  in  the  mind  of  the  accused 
of  imminent  peril  to  life  or  the  most  serious  bodily  harm,  is  erroneous. 
The  words  "  great  bodily  harm"  as  used  in  the  statute,  fall  far  short  of  "the 
most  serious  bodily  harm."  Reins  v.  People,  30  Ills.,  257 ;  State  v.  B^a- 
ham,  23  Iowa,  155.  The  terms  "great  personal  injury"  have  been  held 
equivalent  in  import  to  the  terms  "  great  bodily  harm."  Green  «.  State,  28 
Missis.,  687. 
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any  further  struggle  before  the  mortal  blow  was  given.'" 
The  defendant  is  not  entitled  to  the  benefit  of  the  plea  of  self- 
defense  if  he  sought  the  deceased  with  a  view  to  provoke  a 
difficulty  or  to  bring  on  a  quarrel.^ 

§350.  Continued  —  What  Danger  Sufficient  to  Excuse  the  Kill- 
ing. —  It  has  been  held  under  the  statute  that  actual  danger 
is  not  indispensable  to  justify  the  killing  of  another  in  self- 
defense.'  If  the  danger  is  so  imminent  and  pressing  that  a  pru- 
dent man  would  suppose  that  it  was  necessary  to  take  the  life 
of  his  assailant  to  save  his  own  or  prevent  his  receiving  great 
.  bodily  harm,  then  the  killing  is  justifiable  if  the  person 
menaced  acted  in  good  faith.^  Men  threatened  with  danger 
must  judge  from  things  about  them  of  the  necessity  for  self- 
defense,  and  will  not  be  responsible  criminally  for  acting  on 
honest  convictions  where  other  judicious  men  would  have 
been  alike  mistaken  as  to  the  extent  of  the  danger."  It  can- 
not, however,  be  said  that  one  doing  all  in  his  power  to  take 
the  life  of  another  with  a  gun  is  justified  in  so  doing,  because 
the  person  assaulted  endeavors  to  dispossess  him  of  the 
weapon  as  a  means  of  preserving  his  own  life,  though  this 
act  may  have  unintentionally  contributed  to  the  discharge  of 
the  gun.'  The  jury  must  determine  whether  the  circum- 
stances surrounding  a  homicide  were  such  as  to  induce  a  be- 
lief in  a  reasonable  mind  tliat  the  act  was  necessary  to  save 
his  own  life  or  that  of  a  wife  or  child.' 

§  351.  What  Evidence  Admissible  to  Explain  the  Motives  of  the 

'R.  S.,375,  §149. 

"  Slate  V.  Neeley,  20  Iowa,  109-116 ;  State  ».  Stanley,  33  Iowa,  532. 

'  Giimpbell  ».  People,  16  Ills.,  17;  Hopkinson  «.'People,  18  Ills.,  266; 
Williams  ij.  People,  54  Ills,,  433;  Oliver  v.  State,  17  Ala.,  586;  PritcUett,  23 
Ala.,  39 ;  Noles  v.  State,  26  Ala.,  31. 

■*  Campbell  v.  People,  16  Ills.,  17;  Maher  v.  People,  24  Ills.,  241;  Com.  v. 
Woodward,  103  Mass.,  155;  Adams  v.  People,  47  Ills.,  376;  Ogden  v.  Clay- 
comb,  53  Ills.,  366;  State  v.  Beuliam,  23  Iowa,  151;  State  v.  Burke,  30  Iowa, 
831 ;  Petri  v.  People,  65  Ills.,  18;  State  v.  Neeley,  20  Iowa,  109. 

'  Campbell  v.  People,  16  Ills.,  17;  State  v.  Collins,  33  Iowa,  39. 

"  Murphy  v.  People,  37  Ills.,  448 ;  State  v.  Benham,  33  Iowa,  155. 

'  Sclmier  v.  People,  23  Ills.,  17;  Williams  v.  People,  54  Ills.,  432;  People 
V.  Austin,  1  Parker  Cr.  R.,  1.54. 
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Accused  —  Threats.  —  Every  circumstance  connected  with  the 
alleged  homicide  which  would  tend  to  induce  a  belief  in  the 
mind  of  a  prudent  man  that  it  was  necessary  to  take  the  life 
of  the  deceased  to  save  his  own,  or  prevent  his  receiving  great 
bodily  harm,  or  to  excuse  or  palliate  the  conduct  of  the  party 
charged,  or  explain  his  motives,  should  be  received  in  evi- 
dence and  be  submitted  to  the  jury.'  For  this  purpose  evi- 
dence that  tended  to  show  that  the  fatal  blow  was  struck 
while  the  prisoner  and  deceased  were  engaged  in  a  fight  which 
was  the  result  of  a  conspiracy  between  the  deceased  and  seve- 
ral others  "to  clean  out  or  whip"  the  prisoner  and  his  friends, 
the  arrangement  being  that  the  deceased  should  make  an  at- 
tack upon  the  prisoner,  which  he  did  (it  appearing  that  the 
prisoner  knew  of  the  conspiracy  at  the  time  of  the  attack  and 
of  all  that  was  done  in  pursuance  of  the  conspiracy  upon  him) 
is  competent.^  So  evidence  of  threats  made  by  the  deceased, 
if  known  to  the  accused  at  the  time  of  the  homicide,  is  com- 
petent to  enable  the  jarj  to  determine  whether  the  prisoner 
was  prompted  by  a  reasonable  and  well-grounded  belief  that 
he  was  in  danger  of  losing  his  life  or  suffering  great  bodily 
harm.'  But  evidence  of  such  threats  is  not  competent  un- 
less shown  to  have  been  known  to  the  deceased  before  the 
homicide,''  or  if  made  a  long  time  previous  thereto.'  It  is 
proper  for  the  defendant  where  there  is  evidence  tending  to 
show  that  the  killing  was  in  self  defense,  to  give  evidence  that 
before  the  homicide  he  knew,  or  had  good  reason  to  believe, 
that  the  deceased  was  a  man  of  great  muscular  strength,  prac- 
ticed in  seizing  persons  by  the  throat  in  a  peculiar  way,  which 

'  Williamg  s.  People,  54  Ills.,  423. 

'Id. 

'  Campbell  v.  People,  10  Ills.,  18 ;  Dupree,  33  Ala.,  380  ;  Monr.  v.  State,  5 
Ga.,  85 ;  Pritchett  v.  State,  33  Ala.,  39  ;  Keener  v.  State,  18  Ga.,  194 ;  but  see 
People  B.  Kector,  19  Wen.,  569. 

*  Keener  v.  State,  18  Ga.,  194;  Atkins  v.  State,  16  Ark.,  568;  Newcomb  v. 
State,  37  Missis.,  383 ;  Lingo  «.  Stale,  29  Ga.,  470 ;  Cocker  v.  State,  2  Ark., 
68 ;  Powell  v.  State,  19  Ala.,  577 ;  Adams  d.  People,  47  Ills.,  376 ;  contra,  Peo- 
ple i>.  Rector,  16  Ills.,  18;  Cornelius  «.  Com.,  15  B.  Monr.,  539. 

'  Monroe  v.  State,  5  Ga.,  85;  State  «.  Jackson,  17  Mo.,  544;  State  o.  Hays, 
23  Mo.,  387 ;  Keener  v.  State,  18  Ga.,  194. 
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would  render  them  helpless,*  or  was  a  savage,  quarrelsome, 
dangerous  and  vicious  man,^  or  was  armed  with  a  deadly  wea- 
pon,^ for  the  purpose  of  showing  that  he  had  good  reason  to 
believe  that  his  own  life  was  in  danger. 

§  352.  When  the  Necessity  for  Killing  in  Self-Defense  must  be 
Avoided.  —  "When  a  man  expects  to  be  attacked,  his  right  to 
defend  himself  does  not  arise  until  he  has  done  everything  to 
avoid  the  necessity.*  Even  if  another  is  meditating  his  life,  he 
must  wait  until  some  overt  act  is  done  and  the  danger  becomes 
immediate  before  he  is  justified  in  the  killing.^  Yet  it  has 
been  held  that  if  one  has  been  assaulted  by  another  who  has 
threatened  to  kill  him,  he  is  not  bound  to  run  and  escape  in 
the  particular  instance, 'thus  increasing  his  danger  by  encour- 
aging the  assailant  to  repeat  the  attempt  when  he  will  per- 
haps be  less  prepared  to  resist."  In  such  case  it  is  presumed 
that  the  circumstances  must  be  such  that  a  prudent  man 
would  suppose  that  it  was  necessary  to  take  the  life  of  his 
assailant  to  save  his  own  or  to  prevent  his  receiving  great 
bodily  harm  either  then  or  at  some  future  time.^  A  man,  as 
a  general  rule,  has  no  right  to  stand  on  his  ground  and  kill 
his  adversary  if  he  knows  he  can  avoid  it  by  running,  because 
such  homicide  is  not  necessary,*  though  it  has  been  said  that 

'  Dukes  V.  State,  1  Ind.,  557,  565;  People  r).  Murray,  10  Cal.,  309;  contra, 
Com.  V.  Mead.,  13  Gray,  167,  169. 

'^  Pritchett  o.  State,  33  Ala.,  39;  State  «.  Smith,  13  Rich.,  430;  Pfomer  «. 
People,  4  Park.  Or.  R.,  558;  contra,  State  «.  Field,  14  Me.,  244;  People  a. 
Anderson,  3  Wlieeler  C.  C,  390. 

'  Vandermark  v:  People,  47  Ills.,  133;  Campbell  v.  People,  16  Ills.,  17; 
State  ■V.  Thompson,  9  Iowa,  188,  193;  Tweedy  v.  State,  5  Iowa,  43-3. 

'  1  East  P.  C,  371,  373 ;  People  v.  Sullivan,  3  Seld.,  396 ;  Atkins  v.  State,  16 
Ark.,  568 ;  Reins  v.  People,  30  Ills.,  357 ;  contra,  Bohannon  v.  Com.,  8  Bush. 
Ky.,  48. 

'  Dyson  «.  State,  36  Missis.,  362;  3  East  P.  C.,373;  State  v.  O'Conner,  31 
Mo.,  389;  Lander  v.  State,  13  Texas,  462;  Hinton  s.  State,  24  Texas,  454. 

"  Phillips  V.  Com.,  2  Duvall,  328 ;  Tweedy  v.  State,  5  Iowa,  433 ;  Bohan- 
non V.  Com.,  8  Bush.  Ky.,  481. 

'  Campbell  o.  People,  16  Ills.,  17;  Maher  v.  People,  34  Ills.,  241;  Bohan- 
non V.  Com.,  8  Bush.  Ky.,  483. 

'  1  Hale  P.  C,  479-481 ;  4  Black.  Com.,  185 ;  Shorter  v.  People,  2  Com.,  193 ; 
Greschia  v.  People,  53  Ills.,  395,  301;  PiersonB.  State,  12  Ala.,  149;  State  v, 
Vance,  17  Iowa,  138 ;  State  v.  Benham,  33  Iowa,  155. 
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■when  there  is  reasonable  ground  to  believe  that  the  attack  is 
with  a  murderous  or  felonious  intent,  the  person  attacked  is 
under  no  obligation  to  fly,  because  it  is  his  duty  to  jDrevent 
and  arrest  all  persons  attempting  to  commit  a  felony,  there- 
fore he  may  stand  his  ground,  and  if  need  be  kill  his  adver- 
sary.^ It  has  been  held  to  be  the  same  wliere  the  attack  is 
with  a  deadly  weapon.^ 

§353.  What  Force  may  be  Used  in  Self-Defense.  —  A  person 
has  no  right  to  use  any  more  force  in  self-defense  than  a  pei'- 
son  of  ordinary  prudence  would  deem  necessary  under  the 
circumstances.^  If  he  is  struck  with  the  naked  hand,  and 
there  is  no  reason  to  believe  there  is  a  design  to  do  him  great 
bodily  harm,  he  will  not  be  justified  in  returning  blows  with 
a  dangerous  weapon.*  Even  if  a  felonious  attack  is  made  up- 
on him  with  intent  to  kill  him,  he  has  no  right  needlessly  to 
kill  his  assailant  if  it  is  not  necessary  for  his  defense  and  he 
has  no  sufficient  reason  to  believe  tluit  it  is.'  If  one  need- 
lessly shoots  a  felon  instead  of  having  him  arrested,  he  com- 
mits a  felonious  homicide.-" 

§354.  Defense  of  Others.  —  The  master  and  servant,  parent 
and  child,  husband  and  wife,  killing  an  assailant  in  the  nec- 
essary defense  of  each  other  respectively  are  excused,  the  act 
of  the  relation  assisting  being  construed  the  same  as  the  act 
of  the  party  himself     Generally  one  may  do  for  another 

1  Foster,  272;  3  Inst.,  56;  1  East  P.  C,  STl;  State?).  Mullen,  14  La.  An., 
570;  States.  Thompson,  9  Iowa,  188 ;  State  j).  Harris,  1  -limes  N.  C,  190; 
Tweedy  «.  State,  5  Iowa,  433 ;  State  ».  Kennedy,  20  Iowa,  569. 

'  State  V.  Thompson,  9  Iowa,  183,  193;  State  ».  Collins,  32  Iowa,  38. 

'Greschiao.  People;  53  1113.,  at)),  301;  1  East  P.  C,  280,  §51;  Foster, 
273;   People  !).  Doe,  1  Manning,  451;  States.  Hoover;  4  Dev.  &  Bat.,  365. 

*  Sliorter  ».  People,  2  Com.,  193 ;  Atkins  ti.  State,  16  Ark.,  568 ;  Stewart  v. 
State,  1  Ohio  N.  S.,  66 ;  State  v.  Scott,  4  Ired.,  409 ;  State  v.  Vance,  17 
Iowa,  138. 

'  1  Bish.  Cr.  L.,  §  842;  State  7>.  Tweedy,  11  Iowa,  350;  State  v.  ]Sreeley,20 
Iowa,  108;  State  v.  Thompson,  9  Iowa,  188;  State  1>.  Collins,  32  Iowa,  39. 

'  Rex  D.  Scully,  1  Cai-.  &  P.,  319;  HoUoway's  Case,  W.  Jones,  198;  Cro. 
Car.,  137. 

'  1  Hale,  484 ;  4  Black.  Com.,  186 ;  U.  S.  v.  Wilbergor,  3  Wash.,  C.  C,  515 ; 
Com.  v.  Riley,  Thach.  Cr.  Cas.,  471;  Short  v.  State,  7  Yerg.,  510;  Schnier  v. 
People,  23  Ills.,  17;  Rex  «.  Bourne,  5  Car.  &  P.,  120;  Pond  v.  People,  8 
Mich.,  150;  Statten  o.  State,  30  Missis.,  61 9;,  Sharp  v.  State,  19  Ohio,  379. 
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■what  he  may  do  for  himself.^  Therefore  a  guest  in  a  house 
may  defend  the  house,^  or  the  neighbors  of  the  occupant  may 
assemble  for  that  purpose.' 

§  355.  Defense  of  Property.  —  All  reasonable  and  necessary 
force  may  be  used  to  defend  one's  real  and  personal  property 
of  which  he  is  in  the  actual  possession  against  another  who 
comes  to  dispossess  him  without  right.*  But  he  can  never  in- 
nocently carry  this  defense  to  the  extent  of  killing  the  ag- 
gressor except  in  defense  of  his  dwelling-house,  called  his 
castle.*  If  no  way  but  that  is  left  hitn,  he  must  yield  and  get 
himself  righted  by  resort  to  law.°  If,  however,  in  employing 
necessary  force  in  siich  defense,  the  party  resisted  is  acciden- 
tally killed,  the  homicide  is  not  punishable  unless  a  danger- 
ous weapon  or  more  force  is  used  than  is  necessary  when 
other  means  would  have  been  sufficient.' 

§  356.  By  an  Officer  Resisted.  —  "  If  an  officer  in  the  execu- 
tion of  his  office,  in  a  criminal  case,  having  legal  process,  be 
resisted  and  assaulted,  he  shall  be  justified  if  he  kills  the  as- 
sailant. If  any  officer  or  private  person  attempt  to  take  a 
person  charged  with  treason,  murder,  rape,  bitrglary,  robbery, 
arson,  perjury,  forgery,  counterfeiting  or  other  felony,  and 
lie  be  resisted  in  the  endeavor  to  take  the  person  accused, 
and,  to  prevent  the  escape  of  the  accused,  by  reason  of  such 
resistance,  he  be  killed,  the  officer  or  private  person  so  killing 

'  1  Bish.  Cr.  L.,  §877,  1  Bast  P.  C,  289,  292,  393;  Rex  v.  Adley,  1  Leach, 
206;  Com.  v.  Drew,  4  Mass.,  391 :  Reg.  o.  Tooley,  11  Mod.,  243. 

=  Curtis  V.  Hubbard,  4  Hill  N.  Y.,  437;  Cooper's  Case,  Cro.  Car.,  544. 

'Semayne's  Case,  5  Co.,  91. 

*  1  East  P.  C,  403 ;  Rex  v.  Ford,  .J.  Kel.,  51 ;  Harrington  v.  People,  6  Barb., 
607 ;  Com.  V.  Keunard,  8  Pick.,  133 ;  State  v.  Godsey,  13  Ired.,  348. 

'  1  Chitty  Cr.  L.,  56 ;  Semayne's  Case,  5  Co.,  91 ;  State  v.  Morgan,  8  Ired., 
186 ;  State  v.  Smith,  3  Dev.  &  Bat.,  117 ;  Com.  -o.  Drew,  4  Mass.,  391 ;  Mon- 
roe t.  State,  5  Ga.,85;  States.  Vance,  17  Iowa,  138;  State  b. Zellers,  2 Halst., 
230;  Carrol  «.  State,  23  Ala.,  28;  Roberts  d.  State,  14  Mo.,  138;  Moore  v. 
Hussey  Hob.,  93,  96. 

"  V.  S.  V.  Wilbergor,  3  "Wash.  C.  C,  515. 

'  1  Hale  P.  C,  473;  Foster,  291 ;  State  v.  Zellers,  2  Halst.,  330;  Com.  v. 
Drew,  4  Mass.,  391 ;  McDaaiel  v.  State,  8  Sm.  &  M.,  401 ;  Wild's  Case,  3 
Lewin,  317. 
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shall  be  justified:  Provided,  that  such  officer  or  private  per- 
son, previous  to  such  killing,  shall  have  used  all  reasonable 
efi"orts  to  take  the  accused  without  success,  and  that  from  all 
probability  there  was  no  prospect  of  being  able  to  prevent  in- 
jury from  such  resistance,  and  th6  consequent  escape  of  such 
accTised  person."' 

§  357.  According  to  Lawful  Sentence.  —  "Justifiable  homicide 
may  also  consist  in  unavoidable  necessity,  without  any  will 
or  desire,  and  without  any  inadvertence  or  negligence  in  the 
party  killing.  An  officer  who,  in  the  execution  of  public  jus- 
tice, puts  a  person  to  death  in  virtue  of  a  judgment  of  a  com- 
petent court  of  justice,  shall  be  justified.  The  officer  must, 
however,  in  the  perfoi-mance  of  his  duty,  proceed  according  to 
the  sentence  and  law  of  the  land.'" 

§  358.  By  Misadventure.  —  "  Excusable  homicide,  by  misad- 
venture, is  when  a  person  is  doing  a  lawful  act,  without  any 
intention  of  killing,  yet  unfortunately  kills  another,  as  where 
a  man  is  at  work  with  an  ax,  and  the  head  flies  oflf  and  kills 
a  bystander,  or  where  a  parent  is  moderately  correcting  his 
child,  or  a  master  his  servant  or  scholar,  or  an  officer  punish- 
ing his  criminal,  and  happens  to  occasion  death,  it  is  only  a 
misadventure,  for  the  act  of  correction  was  lawful;  but  if  a 
parent  or  master  exceed  the  bounds  of  moderation,  or  the  offi- 
cer the  sentence  under  which  he  acts,  either  in  the  manner, 
the  instrument,  or  quantity  of  punishment,  and  death  ensue, 
it  will  be  manslaughter  or  murder,  according  to  the  circum- 
stances of  the  case."^ 

§  359.  Other  Defenses.  —  "  All  other  instances  which  stand 
upon  the  same  footing  of  reason  and  justice  as  those  enumer- 
ated, shall  be  considered  justifiable  or  excusable  homicide."* 
§360.  Defendant,  when  Diseliarged. — "The  homicide  appear- 
ing to  be  justifiable  or  excusable,  the  person  indicted  shall, 
upon  his  trial,  be  fully  acquitted  and  discharged."^ 

'  R.  S.,  375,  §  150.  ' 

'Id.,  §151. 

=  Id.,  §  153;  State  d.  Benham,  33  Iowa,  155. 

«  R  S.,  375,  §  158. 

'Id.,  §154. 
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§361.  Burden  of  Proof. —  "The  killing  being  proved,  the 
burden  of  proving  circumstances  of  mitigation,  or  that  justify 
or  excuse  the  homicide,  will  devolve  on  the  accused,  unless 
the  proof  on  the  part  of  the  prosecution  sufficiently  manifests 
that  the  crime  committed  onl}'  amounts  to  manslaughter,  or 
that  the  accused  vs^as  justified  or  excused  in  committing  the 
homicide.'" 

§362.  Petit  Treason. — At  ^common  law  petit  treason  was 
the  unlawful,  felonious  and  malicious  killing  of  another  to 
whom  the  offender  owed  allegiance  of  private  and  domestic 
faith,  there  being  a  relation  of  trust  and  confidence  between 
the  parties,  making  it  the  duty  of  the  offender  to  protect  and 
defend  the  person  killed,  which  trust  and  confidence  was  be- 
trayed by  the  treachery  and  breach  of  faith  of  the  offender  in 
committing  the  homicide.^  As  where  a  servant  kills  his  mas- 
ter, a  wife  her  husband,  and  a  child  his  parent.  But  by  stat- 
ute the  distinction  between  petit  treason  and  murder  is  abol- 
ished. Any  person  who  might  have  been  indicted  for  petit 
treason  must  hereafter  be  indicted  for  murder,  and  if  con- 
victed, be  punished  accordingly.^ 

§  363.  Murder  by  Arson. —  If  the  life  of  any  person  is  lost 
by  willfully  and  maliciously  burning  any  building  of  anoth- 
er, or  any  church  meeting-house,  school-bouse,  state-house, 
court-house,  work-house,  jail,  or  other  public  building,  or  any 
boat  or  other  water-craft,  or  any  bridge  of  the  value  of  fifty 
dollars,  erected  across  any  of  the  waters  of  this  state,  the 
statute  provides  that  the  offender  or  person  so  burning  or 
causing  such  burning  shall  be  deemed  guilty  of  murder  and 
punished  accordingly.^ 

'  R.  8.,  376,  g  155. 

=  3  Chlttj  Cr.  L.,  743;  4  Black.  Corn.,  75. 

"  R.  S.,  374,  §  141. 

*  Id.,  35i,  g  13;  see  statute  in  full,  post  §  443. 
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STATEMENT  OP  THE   OFFENSE  OF   MURDER  BY  ARSON. 

{Commence  as  in  the  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in 
the  said  county,  did  feloniously,'  willfully  and  maliciously,''  set  fire  to  and 
bum  (or  "  cause  to  be  set  fire  to  and  burned,")  a  certain  barn  of  the  value'  of 

dollars,  situated  in  the  town  of in  the  county  aforesaid,  then  and 

there  being  the  property  of  another  person,  to  wit.,  of  G.  H.,  the  said  G.  H. 
then  and  there  being  in  the  said  barn  and  in  the  actual  possession  of  the 
same;  and  that  in  consequence  of  such  burning  as  aforesaid  the  said  G.  H. 
then  and  there  lost  his  life  by  being  then  and  there  burned  in  the  said 
barn,  by  reason  whereof  the  said  G.  H.  then  and  there  instantly  died  {or 

"  languished  a  short  time  and  then,  on  the day  of ■  A.  D.  18 ,  and 

iJiere  died"),  whereby  the  said  C.  D.,  in  the  manner  and  form  aforesaid,  in 
the  county  aforesaid,  unlawfully,  feloniously,  with  malice  aforethought, 
did  kill  and  murder  the  said  G.  H.  in  the  peace  of  the  people  then  and 
tliere  being,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided {conclude  as  in  tJie  form  on  page  35). 

§  364.  Evidence.  ■ —  A  design  to  produce  death  is  not  essen- 
tial to  constitute  the  offense  of  murder  by  arson  if  the  burn- 
ing was  willful  and  malicious;  and  it  is  immaterial  whether 
the  prisoner  knew  that  there  was  any  person  in  the  building 
or  not  except  to  show  malice.'' 

§  365.  Murder  by  Perjury.  —  "  Every  person  who  by  willful 
and  corrupt  perjury,  or  subornation  of  perjury,  shall  procure 
the  conviction  and  execution  of  any  innocent  person,  shall  be 
deemed  and  adjudged  guilty  of  murder,  and  punished  accord- 
ingly."^ 

'  As  to  the  necessity  of  the  word  "  feloniously,"  see  argument  of  Scates, 
Clark  V.  People,  1  Scam.,  118;  1  Arch.  C.  P.  &  PI.,  801. 

-The  words  "  willfully  and  maliciously"  are  in  the  statute,  R.  S.,  354,  § 
13,  and  necessary;  3  Bish.  Cr.  P.,  §  43;  Jesse  v.  State,  28  Missis.,  100. 

^  When  a  part  of  the  punishment  for  the  otfense  of  arson  was  a  fine 
double  the  value  of  the  property  burned,  it  was  necessary  to  state  its  value. 
Clark  V.  People,  1  Scam.,  130.  And  if  the  courts  should  hold  that  the 
words  "  of  the  value  of  fifty  dollars"  apply  to  all  the  buildings  mentioned 
in  the  statute,  it  would  still  be  necessary  to  allege  that  tlie  property  was  of 
such  value;  but  if  they  should  hold  otherwise,  it  would  be  unnecessary. 
Com.  «.  Hamilton,  15  Gray,  480. 

*  People  V.  Orcutt,  1  Park.  Cr.  B.,  252. 

'  R.  S.,  387,  §  226. 
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STATEMENT   OF   THE  OFFENSE   OP  MT3KDBK  BY  PEBJDBT. 

(jOommence  as  in/form  on  page  35)  that  at  a  circuit  court  held  at  the  court- 
house in  tlie of ,  in  and  for  the  said  county  of ,  in  the  said 

State  of  Illinois,  on  the day  of ,  A.  D.,  18 — ,  before  the  Hon. , 

judge  of  the  said  court,  then  and  there  being  duly  elected  and  qualified  as 
such  judge  presiding,  a  certain  indictment  then  depending  in  the  said  coui-t 
against  one  J.  K.  came  on  to  be  tried,  and  was  then  and  there  in  due  form  of 
law  tried  by  a  jury  of  the  said  county,  in  due  manner  taken  and  sworn  for 
that  purpose,  in  and  by  which  said  indictment  it  was  charged  and  alleged 
{/lere  set  forth  the  indictment  for  the  murder  of  L.  M).  And  this  deponent 
fuitlier  says,  that  at  and  upon  the  trial  of  the  said  J.  K.  upon  the  said  in- 
dictment, (y.  D.  did  then  and  there  appear,  and  was  then  and  there  produced 
as  a  witness  for  and  in  behalf  of  the  people  of  the  said  state  of  Illinois 
against  the  said  J.  K.,  and  he  the  said  C.  D.  was  tlien  and  there,  in  open  court 
duly  sworn   [or  "affirmed")  as  such  witness  as  aforesaid,  before  the  said 

court  and  jury  by ,  then  and  there^being  the  clerk  of  the  said  court, 

and  then  and  there  having  full  power  and  authority  to  administer  the  said 
oath  {or  '^affirmation")  that  the  evidence  which  he  the  said  C.  D.  should 
give  to  the  court  and  jury  so  sworn,  between  the  people  of  the  said  State  of 
Illinois  and  the  said  J.  K.,  should  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  and  it  then  and  there,  upon  the  trial  of  the  said  J.  K.  on  the 
said  indictment,  became  and  was  a  material  question  whether  the  said  J. 
K.  did  strike  and  kill  the  said  L.  M.,  and  thereup<m  the  said  C.  D.,  being 
so  sworn  as  aforesaid,  and  having  so  taken  a  lawful  oath  in  the  said  judi- 
cial proceeding,  where  by  law  an  oath  (or  '^affirmation")  was  required  then 
and  there  unlawfully,  willfully,  corruptly  and  feloniously,  with  malice 
aforethought,  contriving  and  intending  to  procm'e  and  cause  the  said  J.  K. 
to  be  unjustly  convicted  of  the  said  offense  of  murder  charged  in  the  said 
indictment  and  to  be  e.xecuted  therefor,  did  then  and  there,  knowingly, 
falsely,  corruptly,  willfully,  maliciously  and  feloniously  swear  ("or  affirm") 
say,  depose  and  give  in  evidence  to  the  jurors  of  the  said  jury  before  the  said 
judge  in  said  court,  among  other  tilings,  that  the  said  J.  K.  did  strike  and 
kill  the  said  L.  M.;  whereas,  in  truth  and  in  fact  the  said  J.  K.  did  not 
strike  or  kill  the  said  L.  M. ;  whereby  the  said  C.  D.  did  then  and  there 
knowingly,  willfully  and  corruptly  swear  falsely  and  commit  willful  and 
coii'upt  perjury,  and  thereby  then  and  there  unlawfully,  willfully  and  felo- 
neously,  with  malice  aforethought  did  procure  the  conviction  of  the  said  J. 
K.,  then  and  there  being  an  innocent  person. 

And  this  deponent  further  says,  that  the  said  C.  D.,  by  the  said  willful 
and  corrupt  perjury,  so  committed  by  him  as  aforesaid  upon  the  said  trial, 
did  unlawfully,  feloniously,  and  willfully,  with  malice  aforethought,  kill 
and  murder  the  said  J.  K.  then  and  there  being  in  the  peace  of  the  people, 
contrai'y  to  the  form  of  the  statute  in  such  case  made  and  provided,  {conclude 
as  inform  on  page  35). 


MrEDEE.  257 

§  366.  Murder  by  Producing  a  Miscarriage.  —  Both,  by  statute* 
and  at  common  law^  a  person  procuring  or  causing  an  abor- 
tion or  miscarriage,  when  not  necessary  for  the  preservation, 
of  the  mother's  life,  if  the  mother  dies,  is  guilty  of  murder. 

STATEMENT  OF  THE  OFFENSE    OF  MUBDEB  BY  PKODUCINa  A 
MISCARRrAGE. 

(Oommence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully,  feloniously  and  willfully,  with  malice  aforethought, 
administer  to  one  G.  H.,  then  and  there  being  a  woman  pregnant  with 
child  and  in  the  peace  of  the  people,  a  certain  noxious  substance  called 
savin,  with  intent  then  and  there  to  produce  the  miscarriage  of  the  said  Q. 
H.,  and  did  thereby  unlawfully,  feloniously  and  willfully,  with  malice  afore- 
thought, cause  the  miscarriage  of  the  said  G.  H.,  it  not  being  then  and  there 
necessary  to  cause  such  miscarriage  for  the  preservation  of  the  life  of  the 
said  G.  H.  (the  said  C.  D.  then  and  there  well  knowing  tliat  the  said 
noxious  substance  would  produce  such  miscarriage),  by  reason  where- 
of the  said  G.  H.  languished  a  short  time  and  then,  on  the day  of , 

A.  D.  18 — ,  and  there  died  (or  "then,  and  there  instantly  died")  (conclude  as 
in  form  on  page  35). 

§  367.  Murder  by  Displacing  Switch.  —  The  statute  provides 
that  "whoever  willfully  and  maliciously  displaces  any  switch, 
signal  or  rail  of  any  railroad,  or  breaks  down,  or  rips  up,  in- 
jures or  destroys,  any  track,  bridge  or  other  portion  of  any 
railroad,  or  places  any  obstructions  thereon,  or  places  any  false 
signal  upon  or  along  the  line  of  any  railroad  track,  or  does 
any  act  to  any  engine,  machine  or  car  of  such  railroad,  with 
intent  that  any  person  or  property  being  or  passing  on  or 
over  such  railroad  should  be  injured  thereby,  shall  be  impris- 
oned in  the  penitentiary  not  less  than  one  nor  more  than  five 
years.  Or  if,  in  consequence  of  any  such  act,  done  with  such 
intent,  any  person  being  or  passing  on  or  over  such  railroad 
suffers  any  bodily  harm,  or  any  property  is  injured,  the  per- 
son so  offending  shall  be  imprisoned  in  the  penitentiary  not 
less  than  three  nor  more  than  ten  years.  And  if,  in  conse- 
quence of  any  such  act,  done  with  such  intent,  any  person  is 

'  R.  S.,  853,  §  8.    For  the  statute  in  full,  see  post  §  378. 
'  Tickler's  Case,  1  Bast  P.  C,  330;  Com.  v.  Keeper,  3  Ashm.,  327;  Com.  v. 
Parker,  9  Met.,  368,  365 ;  but  see  Smith  v.  State,  3  Redding,  48. 
17 
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killed,  the  person  do  offending  sliall  be  deemed  guilty  of 
murder  and  punished  accordingly.'" 

STATEMENT  OF  THE  OFFBSTSE   OF  MURDER  BT  DISPLACIK&  A  SWITCH. 

(Oommence  as  in  the  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  said 
count}',  did  willfully,  maliciously  and  feloniously  displace  a  certain  switch 
of  a  certain  railroad  called  (insert  tlie  name  of  the  railroad),  ■with  intent  that 
a  person,  to  wit.,  one  E.  P.,  then  and  there  bring,  and  passing  on  and  over 
the  said  railroad,   should  be  unlawfully  and  feloniously  injured  thereby; 

and  that  afterwards,  to  wit.,  on  the day  of ,  A.  D.  18 .  at  the 

town  of in  the  said  county,  in  consequence  of  displacing  the  said 

switch  as  aforesaid,  with  the  intent  aforesaid,  the  said  E.  F.  was  at  the  time 
and  place  last  above  mentioned  unlawfully  and  feloniously  ,with  malice  afore- 
thought, killed  and  murdered  ;  whereby  the  said  C.  D.  did  at  the  time  and 
place  last  above  mentioned  unlawfully,  willfully  and  feloniously,  with  mal- 
ice aforethought,  kill  and  murder  the  said  E.  F.,  being  at  thetime  and  place 
last  above  mentioned  in  the  peace  of  the  people,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  (conclude  as  in  the  form  on 
page  85). 

§368.  Murder  by  an  Accessory. —  An  accessory  is  considered 
by  our  law  as  principal,  and  may  be  punished  accordingly.* 

STATEMENT  OF   THE   OFFENSE   OF   MURDER   BT   AN  ACCESSORY. 

[Oommence  as  in  the  form  on  page  35)  that  one  E.  F.,  on,  etc.,  at,  etc.,  in 
the  said  county,  did  unlawfully,  feloniously  and  willfully,  with  malice 
aforethought,  assault  6.  H.  in  the  peace  of  the  people  then  and  there  being, 
and  give  him  several  mortal  wounds  with  a  stick  then  and  there  held  in 
his  right  hand,  on  the  left  side  of  his  head,  of  which  said  mortal  wounds 
the  said  G.  H.  then  and  there  instantly  died  (or '^  languished  a  short  time 

and  then,  on  the day  of ,  A.  D.  18 ,  and  there  died") ;  and  that 

C.  D.  was  then  and  there  present  uijlawfully,  feloniously  and  willfully,  with 
malice  aforethought,  aiding,  abetting  and  assisting  the  said  B.  F.  in  the 
said  murder  (conclude  as  in  the  form  on  page  35). 

2.  Manslaughter. 

§  369.  Provisions  of  the  Statute —  Manslaughter  Defined. — "Man- 
slaughter is  the  unlawful  killing  of  a  human  being  without 

'R.  S.,  379,  §186. 

'B.S.,  393,  §374;  State  «.  Brown,  35  Iowa,  561;  State  D.Thornton,  3« 
Iowa,  80;  Van  Meter  «.  People,  60  Ills.,  169. 
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malice,  express  or  implied,  and  without  any  mixture  of  delib- 
eration whatever.  It  must  be  voluntary,  upon  a  sudden  heat 
of  passion,  caused  by  a  provocation  apparently  sufficient  to 
make  the, passion  irresistible  or  involuntary  in  the  commis- 
sion of  an  unlawful  act,  or  a  lawful  act  without  due  caution 
or  circumspection.'" 

§370.  Voluntary. — "In  cases  of  voluntary  manslaughter, 
there  must  be  a  serious  and  highly  provoking  injury,  iniiicted 
upon  the  person  killing,  sufficient  to  excite  an  irresistible  pas- 
sion in  a  reasonable  person,  or  an  attempt  by  the  person  killed, 
to  commit  a  serious  personal  injury  on  the  person  killing. 
The  killing  must  be  the  result  of  the  sudden,  violent  impulse 
of  passion,  supposed  to  be  irresistible;  for  if  there  should  ap- 
pear to  have  been  an  interval  between  the  assault  or  provoca- 
tion given  and  the  killing  sufficient  for  the  voice  of  reason  and 
humanity  to  be  heard,  the  killing  shall  be  attributed  to  delib- 
erate revenge,  and  punished  as  murder."^ 

§371.  Involuntary.  —  "Involuntary  manslaughter  shall  con- 
sist in  the  killing  of  a  human  being  without  any  intent  to  do 
so,  in  the  commission  of  aniinlawful  act,  or  a  lawful  act,  which 
probably  might  produce  such  a  consequence,  in  an  unlawful 
manner:  Provided,  always,  that  where  such  involuntary  kill- 
ing shall  happen  in  the  commission  of  an  unlawful  act,  which 
in  its  consequences  naturally  tends  to  destroy  the  life  of  a  hu- 
man being,  or  is  committed  in  the  prosecution  of  a  felonious 
intent,  the  offense  shall  be  deemed  and  adjudged  to  be  mur- 
der.'" 

§  372.  Punishment.  —  "Whoever  is  guilty  of  manslaughter 
shall  be  imprisoned  in  the  penitentiary  for  his  natural  life,  oi 
for  any  number  of  years.  If  the  accused  is  found  guilty  by  a 
jury,  they  shall  fix  the  punishment  by  their  verdict;  upon  a 
plea  of  guilty,  the  punishment  shall  be  fixed  by  the  court."* 

'  K.  S.,  374.  J143.    This  definition  is  the  same  as  at  common  law.     State 
«.  Shelledy,  8  Iowa,  478. 
'  R.  S,,  374,  §  144. 
'Id.,  §145. 
*  Id.,  g  146. 
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STATEMENT  OF  THE  OFFENSE  OF  MANSLATJOHTEK.' 

(Oommence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully,  feloniously  and  willfully  did  cast  and  throw  a  certain 
stone,  then  and  there  held  in  his  right  hand,  and  then  and  there  unlaw- 
fully, feloniously  and  willfully  did  thereby  strike,  penetrate  and  wound  B. 
F.,  then  and  there  being  in  the  peace  of  the  people,  thereby  giving  the  said  E. 
F.  then  and  there  a  mortal  wound,  in  and  upon  the  right  side  of  the  head, 
near  the  right  temple  of  the  said  E.  F.,  of  which  said  mortal  wound  the 
said  B.  F.  then  and  there  instantly  died  (or  "  languished  a  short  time  and 
then,  on  the day  of ,  A.  D.  18 — ,  and  there  died"). 

And  so  the  said  A.  B.  on  his  oath  says,  tliat  C.  I).,  in  the  manner  and  by 
means  aforesaid,  unlawfully,  feloniously  and  willfully  did  kill  the  said  E. 
F.,  against  the  peace  and  dignity  of  the  people  of  the  state  of  Illinois  (con- 
clude as  in  form  on  page  35). 

§  373.  Evidence.  —  The  evidence  in  case  of  manslaughter  is 
substantially  the  same  as  in  murder,  except  that  in  case  of 
manslaughter  no  malice  must  exist  or  is  required  to  be  proved, 
for  it  is  the  want  of  malice  and  deliberation  which  reduces 
the  crime  of  murder  to  manslaughter.^ 

§  374.  Cases  Collected  Illnstrating  the  Difference  between  Murder 
and  Manslaughter.  —  The  statutes  have  stated  the  diifereuce  be- 
tween murder  and  manslaughter  as  clearly  as  it  can  be  stated 
in  words.  Yet  the  distinction  may  be  illustrated  and  made 
somewhat  clearer  By  a  reference  to  some  of  the  cases.  Where 
the  deceased  took  hold  of  the  bridle-reins  of  a  horse  on  wliich 
the  prisoner  was  mounted,  and  held  him  for  thirty  or  forty 
minutes,  and  the  prisoner  at  the  end  of  that  time  struck  the 
deceased  with  a  jug  of  molasses  which  he  happened  to  have  in 
his  hand,  and  thereby  killed  him,  the  offense  was  held  to  be 
manslaughter  and  not  murder.''  If  one  under  the  color  or 
claim  of  authority  unlawfully  arrest,  or  actually  attempt  or 
offer  to  arrest,  another,  and  the  latter  in  his  resistance  kills 

'  Strike  out  the  words  "malice  aforethought"  and  the  word  "murder"  in 
the  statement  of  the  offense  of  murder,  then  such  statement  will  be  a  suffi- 
cient statement  of  the  offense  of  manslaughter.  For  a  form  of  an  indictment 
for  manslaughter  held  not  to  be  good,  see  State  v.  McBride,  26  Wis.,  409. 

'  1  Arch.  C.  P.  &  PI.,  806. 

'  State  n.  Ramsey,  5  Jones  N.  C,  195. 
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the  aggressor,  the  offense  will  be  manslaughter.'  A  person 
is  guilty  of  manslaughter  if,  when  he  is  assaulted  with  a  fist, 
he  instantly  stabs  to  death  the  assailant,^  or  if  after  request- 
ing another  to  leave  his  house  he  ejects  him  with  a  kick'  or 
resorts  to  any  other  violent  battery,*  when  gentler  measures 
will  do,  and  thereby  kills  him,  or  if  he  intentional!}'  takes  the 
life  of  another  in  the  defense  of  his  property  other  than  his 
dwelling-house,'  or  if  he  finds  another  in  the  act  of  adultery 
with  his  wife,  and  in  the  first  transj^ort  of  passion  kills  him.' 

§  376.  Unintentional  Killing  in  Doing  an  Unlawful  Act.  —  The 
killing  of  a  human  being  without  any  intent  to  do  so  in  the 
commission  of  an  unlawful  act  is  manslaughter.'  As  where 
a  man  found  a  trespasser  upon  his  land,  caught  him,  and  in 
beating  him  accidentally  killed  him,  without  intending  to  do 
so,  it  was  held  to  be  manslaiighter.'  And  so  where  a  man  is 
engaged  in  unlawful  and  dangerous  sport,'  or  shoots  at  the 
poultry  of  another  without  intending  to  steal  it,""  or  throws  a 
stone  at  another  wantonly  and  in  play  merely,"  and  accident- 
ally kills  another,  the  offense  is  manslaughter. 

§  376.  Continued  —  Illustrations  —  Negligence.  - —  The  invol- 
untary killing  of  another  in  doing  a  lawful  act,  which  j)robab]y 
might  produce  such  consequence  in  an  unlawful  manner,  is 

'  Com.  v.  Drew,  4  Mass.,  391 ;  Rex  ii.  Deleany,  Jebb,  88 ;  Reg.  v.  Tooley,  11 
Mod.,  242;  Roberts  o.  State,  14  Mo.,  138;  Rex  v.  Gordon,  1  East  P.  C,  815 ; 
2  Wheeler  C.  C,  495. 

'  Stewart  v.  State,  1  Ohio  S.,  66,  71;  State  v.  Yarborough,  1  Hawks.  78; 
State  V.  Tackett,  1  Hawks,  310;  State  v.  Kennedy,  30  Iowa,  569;  State  v. 
Neeley,  20  Iowa,  569. 

'  Wild's  Case,  2  Lewin,  314;  McCoy  v.  State,  3  Engl.,  451. 
Bexv.  Longden,  Kuss.  &  Ry.,  238;  Reg.  v.  Sullivan,  C.  &  M.,  209; 
State  V.  Lazarus,  1  Mills,  34;  McCoy  v.  State,  3  Engl.,  451. 

"  U.  S.  1).  Wiltburger,  3  Wash.  C.  C,  515. 
State  V.  Samuels,  3  Jones  L.  N.  C,  74;  People  v.  Ryan,  2  Wheeler 
C.  C,  54. 

'  R.  S.,  374,  §  145 ;  but  see  Rowan  v.  State,  30  Wis.,  129. 

"  Poster,  291;  1  Hale,  473 ;  1  East  P.  C.  C,  5,  §  32. 

"  1  East  Cr.  L.,  379. 

>°  Foster,  358,  359 ;  1  Arch.  C.P.  &  PI.,  764. 

"  1  Hawks.  29,  §  9. 
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manslaughter.^  As  where  a  merchant  in  raising  a  cask  of 
wine  to  a  third  story  over  a  crowded  street,  without  suiS- 
ciently  guarding  the  method  of  raising  the  cask,  let  it  slip 
and  thereby  killed  two  women,  it  was  held  to  be  manslaugh- 
ter.^ So  driving  with  loose  reins  on  a  frequented  road, 
whereby  death  ensues,  has  been  held  to  be  manslaughter.'  So 
it  has  been  held  that  it  is  manslaughter  if  one  discharges  a  gun 
in  the  dark  and  kills  one  whom  he  did  not  see.''  Tlie  offense, 
where  correction  is  inflicted  with  an  instrument  not  deadly, 
but  improper  for  correction,  or  with  a  proper  instrument  to 
an  improper  degree,  whereby  death  unexpectedly  ensues,  is 
manslaughter.*  And  so  where  an  engineer  left  the  engine 
in  charge  of  an  incompetent  person,*  where  a  pilot  failed  to 
make  himself  understood  by  a  foreign  helmsman,'  where  the 
proper  signal  was  neglected  by  a  railway  tender,'  and  where 
a  ground  bailiff  neglected  to  ventilate  a  mine," — in  all  these 
cases  where  death  ensues  the  defendant  is  guilty  of  man- 
slaughter. 

>  R.  S.,  374,  §  145. 

'  Rex  V.  Rigmai-don,  1  Lewin,  180. 

"  Rex  ■B.  Dalloway,  2  Cox  0.  C,  273;  Rex  v.  Murray,  5  Cox  C.  C,  352; 
Rex  V.  Haines,  2  Car.  &  K.,  368. 

*  People  V.  Puller,  2  Park.  Or.  R.,  16. 

'  Rex  V.  Cheeseman,  7  Car.  &  P.,  455 ;  Anonymous,  1  East  P.  C,  261 ;  1 
Hawks  P.  C,  85,  §  5. 

'  Rex  11.  Hogan,  5  Eng.  Law.  &  Eq.,  553. 

'  Rex  V.  Spence,  1  Cox,  352 ;  but  see  Rex  v.  Allen,  7  Car.  &  P.,  153 ;  Rex  v. 
Greene,  7  Car.  &  P.,  156. 

'  Rex  V.  Pargeter,  3  Cox,  191. 

"  Rex  V.  Haines,  2  Car.  &  K.,  368. 
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SECTIOK"  III. 
Offenses  Against  Peesons. 

§  877.  The  Common  Law  as  to  Abortions. 

378.  Provisions  of  the  Statute  as  to  Procuring  Abortions 

379.  Ecbolic  or  Abortifacient  Drags. 

380.  Certificate  Required. 

381.  Advertising  Abortifacient  Drugs. 

883.  Evidence  Required — 1.  Of  Applying  tlie  Instrument  or  Administer- 
ing the  Drug,  etc.,  to  the  Woman. 
383.  2.  That  the  Instrument,  etc.,  will  Produce  an  Abortion,  etc. 
881.  Abduction  of  a  Female. 
385.  Evidence  of  AbducUon  of  a  Female. 
383.  Abduction  of  a  Child. 
387.  Assault  with  Intent  to  Commit  a  Felony. 
888.  Assault  with  Intent  to  Murder. 
389.  Evidence  of  the  Assault. 
890.  Evidence  of  the  Alleged  Intent — Variance. 
391.  What  Sufficient  Evidence  of  the  Intent. 
393.  Acquittal  of  Higher  Crime  and  Conviction  of  the  Lesser, 

393.  Defense  of  Property,  when  no  Justification. 

394.  Assault  with  a  Deadly  Weapon. 

395.  Evidence  of  an  Assault  with  a  Deadly  Weapon — Conviction  of  Les- 

ser Offense — Former  Conviction  of  an  Assault  no  Bar. 

396.  Concealing  Death  of  Bastard. 

397.  Evidence  of  Concealing  Death  of  Bastard. 

398.  Who  may  be  Convicted  of  Concealing,  etc. 

399.  Criminal  Carelessness. 
400.'  Of  a  Physician. 

401.  Of  a  Common  Carrier. 

402.  Cruelty  to  Children  and  Others. 

403.  Dueling  Defined. 

404.  Punishment. 

405.  Sending,  Accepting  or  Carrying  a  Challenge. 

406.  Disabilities  on  Conviction  of  Dueling. 

407.  Dueling  by  Appointment  Made  within  the  State. 

408.  Leaving  the  State  to  Engage  in  a  Duel. 

409.  Former  Conviction  or  Acquittal  in  Another  State, 

410.  Indictment  for  Dueling. 

411.  Publishing  Another  as  Coward. 
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§  413.  Evidence  of  Cliallengmg,  etc.,  Place. 

413.  What  is  a  Challeage. 

414.  Effect  of  a  Provocation. 

415.  False  Imprisonment. 

416.  Evidence  of  False  Imprisonment. 

417.  What  an  Imprisonment. 

418.  The  Imprisonment  may  be  by  Words. 

419.  When  Parent  Liable  for  Imprisoning  his  Child. 

420.  Imprisonment  by  a  Military  Officer,  when  Justified. 
431.  Kidnapping — Definition  and  Punishment. 

433.  Effect  of  the  Consent  of  the  Child. 
433.  Physical  Force  Need  not  be  Used. 
424.  Effect  of  a  Decree  as  to  the  Custody  of  the  Child. 

435.  Mayhem — Definition  and  Punishment. 

436.  Evidence  of  the  Maiming. 

437.  Evidence  of  the  Malicious  Intent. 
428.  Maiming  Justified  in  Defense  of  Self. 

439.  Acquittal  of  the  Mayhem  and  Conviction  of  a  Lesser  Offense. 

430.  Poisoning — Punishment. 

481.  Rape — Provisions  of  the  Statute  as  to — Punishment. 

433.  Continued — Emission. 

433.  Evidence  of  Penetration. 

434.  Evidence  that  the  Kape  was  Done  by  Force  and  against  the  Will  of 

the  Woman. 

435.  What  Resistance  Essential — Presumption  from  Friendly  Conversa- 

tiiin,  Marks,  etc. 

436.  Examination  of  the  Woman   as    to   her  Complaining — Of  other 

Witnesses. 

437.  What  Evidence  Admissible  as  Tending  to  Show  the  Woman  Con- 

sented. 

438.  What  not  an  Excuse — Partial  Consent  Acquits. 

439.  Circumstances  Impairing  or  Strengthening  the  Testimony  of  the 

Prosecutrix. 

440.  Liability  of  the  Husband  for  a  Rape  on  his  Wife. 

441.  Sodomy. 

443.  Evidence  of  Sodomy. 

1.  Abortion 

§  377.  The  Common  Law  as  to  Abortions.  —  At  common  law  it 
was  no  offense  to  perform  au  operation  upon  a  pregnant 
woman  by  her  consent,  for  the  purpose  of  procuring  an  abor- 
tion and  thereby  succeed  in  the  intention  unless  the  woman 
was  "  quick  with  child."     If,  before  the  mother  had  become 
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sensible  to  its  motion,  it  was  not  a  crime,'  if  afterwards,  when 
it  was  considered  by  the  common  law  that  the  child  had  a 
separate  and  independent  existence,  it  was  held  to  be  highly 
crirainaP  and  was  a  misdemeanor.' 

§  378.  Provisions  of  the  Statute  as  to  Procuring  Abortions.  — 
Our  statute  provides  that  "  whoever,  by  means  of  any  instru- 
ment, medicine,  drug  or  other  means  whatever,  causes  any 
woman,  pregnant  with  child,  to  abort  or  miscarry,  or  at- 
tempts to  procure  or  produce  an  abortion''  or  miscarriage,^ 
unless  the  same  were  done  as  necessary  for  the  preservation  of 
the  mother's  life,  shall  be  imprisoned  in  the  penitentiary  not 
less  than  one  nor  more  than  ten  years;  or  if  the  death  of  the 
mother  results  therefrom,  the  person  procuring  or  causing 
the  abortion  or  miscarriage  shall  be  guilty  of  murder.'" 

379.  Ecbolic  or  Abortifacient  Drugs.  —  "  If  any  druggist, 
dealer  in  medicine,  or  other  person,  sells  to  any  person  any 
drug  or  medicine,  known  or  presumed  to  be  ecbolic  or  aborti- 
facient, except  upon  the  written  prescription  of  some  well 
known  and  respectable  practicing  physician,  or  keeps  on  hand, 
or  advertises  or  exposes  for  sale,  or  sells  any  pills,  powders, 
drugs  or  combination  of  drugs  designed  especially  for  the  use 
of  females,  without  keeping  a  certificate  as  required  in  the 

'  Com.  V.  Parker,  9  Met,  263 ;  State  v.  Cooper,  Zab.,  53 ;  Smith  v.  State,  33 
Me.,  48;  Com.  «.  Bangs,  9  Mass.,  387;  Abrams  v.  Foshee,  3  Iowa,  374;  con- 
tra, 1  Whart.  Cr.  L.,  g  1330;  Lewis  Cr.  L.,  12;  Mills  ».  Com.,  1  Harris,  631. 

"Id. 

=  Halliday  v.  People,  4  Gilm.,  Ill;  3  Chitty  Cr.  L.,  798;  Roscoe  Cr.  Ev., 
366 ;  1  Black.  Com.,  139. 

*  The  word  "  abortion"  is  defined  to  be  the  premature  exclusion  of  the  hu- 
man foetus  after  the  period  of  quickening.  1  Russ.  on  Cr.,  671 ;  1  Chitty 
Gen.  Pr.,  35 ;  2  Arch.  C.  P.  &  Pi.,  96. 

'  The  expulsion  of  the  ovium  or  embryo  within  the  first  six  weeks  after 
conception  is  technically  a  miscarriage.  Chitty  Med.  Juris.,  410;  Smith  b. 
State,  33  Me.,  48.  But  the  criminal  attempt  to  destroy  the  foetus  at  any 
time  before  birth  is  termed  in  law  a  miscarriage.  Id.;  but  see  People  v. 
Lohman,  2  Barb.,  216 ;  1  Com.,  879 ;  People  ii.  Stockbame,  1  Park.  Cr.  P.,  434. 

•  R.  S.,  353,  §  3;  State  «.  McBride,  26  Wis.,  409.  The  defendant  may  be 
tried  in  the  count/  wherein  the  medicine  intended  to  produce  the  miscar- 
riage was  administered,  and  not  in  that  where  the  miscarriage  took  place. 
State  V.  HoUenback,  36  Iowa,  112. 
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next  succeeding  section,  he  shall  for  each  offense  be  fined  not 
less  than  fifty  dollars  nor  more  than  five  hundred  dollars,  or 
be  confined  in  the  county  jail  not  less  than  thirty  days  nor 
more  than  six  months,  or  both:  Provided.,  this  section  shall 
not  be  construed  to  apply  to  compounds  known  as  'oflicinal.' '" 

§380.  Certificate  Required. —  "Before  any  pills,  powders,  drugs 
or  combination  of  drugs  designed  expressly  for  the  use  of  fe- 
males, shall  be  kept  or  exposed  for  sale  or  sold,  the  proprie- 
tor thereof  shall  submit  under  oath  a  true  statement  of  the 
formula  by  which  tlie  same  is  compounded,  to  five  well- 
known  and  respectable  practicing  physicians,  in  the  county 
where  the  same  is  proposed  to  be  sold,  and  shall  procure  their 
certificate  signed  and  verified  by  the  affidavit  of  each  of  them, 
that  such  combination  is  not  abortifacient ;  and  every  person 
keeping  on  hand,  or  in  any  manner  advertising  or  exposing 
for  sale  or  selling  such  combination,  shall  keep  such  certifi- 
cate, or  a  sworn  copy  thereof,  with  the  formula  attached,  for 
the  inspection  of  any  person  desiring  to  see  the  same."^ 

§381.  Advertising  Abortifacient  Drugs. —  "Whoever  adver- 
tises, prints,  publishes,  distributes  or  circulates,  or  causes  to 
be  advertised,  printed,  published,  distributed  or  circulated, 
any  pamphlet,  printed  paper,  book,  newspaper  notice,  adver- 
tisement or  reference,  containing  words  or  language  giving 
or  conveying  any  notice,  hint  or  reference  to  any  person,  or 
to  the  name  of  any  person,  real  or  fictitious,  from  whom,  or 
to  any  place,  house,  shop  or  office  where  any  poison,  drug, 
mixture,  preparation,  medicine  or  noxious  thing,  or  any  in- 
strument or  means  whatever,  or  any  advice,  information,  di- 
rection or  knowledge  may  be  obtained  for  the  purpose  of 
causing  or  procuring  the  miscarriage  of  any  woman  pregnant 
with  child,  shall  be  punished  by  imprisonment  not  exceeding 
three  years,  or  fine  not  exceeding  one  thousand  dollars.'" 

>  R.  S.,  352,  §  4. 
"Id.,  go. 
•  Id.,  353,  §  6. 
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STATEMENT  OP  THE  OFFENSE  OF  PBODUCINCf  A  MISCABRIAGE. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully  and  feloniously  administer  to  one  G.  H.,  then  and 
there  bring  a  woman  pregnant  with  child,  a  certain  noxious'  substance 
called  savin,  with  intent,  then  and  there  to  produce  the  miscarriage  of  the 
said  Gr.  H.,  and  then  and  there  did  thereby  unlawfully  and  feloniously 
cause  the  miscarriage  of  the  said  G.  H.,  it  not  being  theu  and  there  necessary 
to  cause  such  miscarriage  for  the  preservation  of  the  life  of  the  said  G.  H  ;" 
the  said  C.  D.  then  and  there  well  knowing  that  the  said  noxious  substance 
would  produce  such  miscarriage,  contrary  to  the  form  of  the  statute  in  sucli 
case  made  and  provided  (conclude  as  in  form  on  page  35). 

STATEMENT  OF  THE   OFFENSE   OF  ATTEMPTING   TO  PRODTJCE  MISCARKIAGE. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully,  feloniously  and  willfully  use  and  employ  a  certain 
instrument'  called  a  forceps  in  and  upon  one  G.  H.,  then  and  there  being  a 
woman  pregnant  with  child,  and  then  and  there  did  thereby  unlawfully, 
feloniously  and  willfully  attempt  to  procure  and  produce  the  miscarriage 
of  the  said  G.  H.,  it  not  being  necessary  to  procure  or  produce  such  mis- 
carriage for  the  preservation  of  the  life  of  the  said  Q.  H.,*  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  {conclude  as  in  form  on 
page  35). 

§  382.  Evidence  Eequired  —  !•  It  Must  be  Proved  that  the  De- 
fendant applied  an  Instrument  or  Administered  Medicine,  Drug  or 
other  Noxious  Thing  to  the  Woman.^  —  To  constitute  an  ad- 
ministering or  causing  to  be  taken,  it  is  not  necessary  that 
the  delivery  should  be  by  the  hand  of  the  defendant.  It  is 
sufficient  if  the  defendant  mixes  the  substance  and  tells  the 
■woman  that  it  is  for  her,'  or  delivers  it  to  her  with  intent  to 

'  The  name  of  the  medicine  need  not  be  stated,  nor  need  it  be  described  as 
noxious.    State  v.  Vawler,  7  Blackf ,  922. 

'  This  negative  averment  is  probably  necessary.  Metzger  v.  People,  14 
Ills.,  101;  7  Blackf.,592;  State'!).  Abbott,  11  Foster  N.  H.,434;  States.  God- 
frey, 24  Me.,  234. 

^  The  words  "  a  certain  instrument,  the  name  of  which  is  to  the  jurors 
unknown,"  were  held  to  be  a  sufficient  description  of  the  instrument.  Com 
v.  Snow,  116  Mass.,  47. 

'  It  is  not  necessary  to  allege  that  the  woman  did  not  die.  Com.  v.  Thomp- 
Bon,  108  Mass.,  461. 

'  R  S.,  352,  g  3 ;  3  Arch.  C.  P.  &  PI.,  101. 

•  'Rexv.  Harley,  4  Car.  &  P^  369 ;  Rex  v.  Cadman,  R.  &  M.  C.  C,  114. 
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cause  an  abortion  or  miscarriage,  and  the  pregnant  woman 
takes  it  in  his  presence  or  absence  and  it  causes  her  to  abort  or 
miscarry.^  It  is  not  necessary  to  prove  that  "  the  child  was 
quick"  to  convict  the  defendant  of  producing  a  miscarriage." 
It  has  been  held  that  the  defendant  may  be  guilty  of  an  at- 
tempt to  procure  a  miscarriage,  though  the  evidence  showed 
affirmatively  that  the  woman  supposed  to  be  pregnant  was 
not  so  in  fact.' 

§  383.  2.  It  Must  be  Proved  that  the  Instrument,  Medicine, 
Drug  or  other  Noxious  Substance  named  in  the  Indictment  would 
Cause  a  Woman  Pregnant  with  Child  to  Abort  or  Miscarry.''  — 
This  may  be  proved  by  the  defendant's  admissions  or  other- 
wise.' Where  the  noxious  substance  was  called  in  the  indict- 
ment ''a  decoction  of  a  certain  shrub  called  savin"  (which  is 
produced  by  boiling  the  leaves),  and  the  evidence  was  of  an  in- 
fusion (which  is  produced  by  pouring  boiling  water  on  the 
leaves  of  the  shrub),  the  variance  was  held  to  be  immaterial  as 
they  were  of  the  same  nature.'  It  has  been  intimated  that  a 
person  may  be  convicted  of  an  attempt  to  procure  a  miscar- 
riage though  the  thing  administered  was  not  capable  of  produc- 
ing it,  if  such  person  supposed  it  would.'  And  it  is  admissible 
to  prove  that  ergot,  a  drug  shown  to  have  been  administered 
to  the  pregnant  woman,  was  popularly  supposed  to  produce 
abortion,  the  object  being  to  prove  an  attempt  to  procure 
an  abortion.*  The  fact  of  the  secretion  of  the  fcetus  about 
the  building  where  the  offense  is  alleged  to  have  been  com- 
mitted is  admissible  in  evidence  as  tending  to  prove  the 
corpus  delicti? 

'  Keg.  V.  Wilson,  3  Eng.  Law  &  Eq.  R.,  605. 

» People  V.  Jackson,  3  Hill,  93;  State  v.  Howard,  33  Vt.,  380. 

'  Reg.  V.  Goodhall,  1  Den.  C.  C,  187,  3  Cox.  C.  C,  40;  3  Car.  &  K.,  393;. 
but  see  Rex  v.  Scu'dder,  1  Moody,  218;  Rex  v.  Goldsmith,  3  Camp.,  76;  Rex 
V.  Phillips,  3  Camp.,  73. 

'  R.  S.,  353,  §  3 ;  3  Arch.  C.  P.  &  PI.,  103 

'  2  Arch.  C.  P.  &  PI.,  102. 

"  Rex  V.  Phillips,  3  Camp.,  74. 

'  RexB.  Coe,  6  Car.  &  P.,  403;  Rexc.  Phillips,  3  Camp.,  74. 

"  Carter  v.  State,  3  Carter,  617. 

"  State  V.  Howard,  33  Vt.,  380,  405. 
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2.  Abduction. 

§  384.  Provisions  of  the  Statute  Relating  to  the  Abduction  of  a 
Female.  — "  Whoever  entices  or  takes  away  any  unmarried 
female  of  a  chaste  life  and  conversation  from  the  parents' 
house,  or  wherever  she-  may  be  found,  for  the  piirpose  of  pros- 
titution or  concubinage,  and  whoever  aids  and  assists  in  such 
abduction  for  such  purpose,  shall  be  imprisoned  in  the  peni- 
tentiary not  less  than  one  nor  more  than  ten  years.'" 

STATEMENT  OF  THB  OFPENSB  OF  ABDUCTION  OP  A  FEMALE. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the 
said  county,  did  unlawfully  and  feloniously  entice  and  take  away  one  E.  F., 
then  and  there  being  an  unmarried  female,  of  a  chaste  life  and  conversa- 
tion from  her  parents'  house,  for  the  purpose  of  prostitution,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided''  {conclude  as  in  form 
on  page  35). 

§  385.  Evidence.  —  If  the  female  leaves  her  home  voluntarily, 
without  being  enticed,  aided  or  assisted  by  the  defendant,  and 
cohabits  with  him,  he  is  not  guilty  of  her  abduction,  though  it 
would  be  otherwise  if  he  had  purposely  enticed  her  to  leave.' 
The  words  "of  a  chaste  life  and  conversation"  in  the  statute 
mean  actual  and  personal  virtue  in  the  female,  and  to  sustain 
an  indictment  it  is  necessary  that  she  should  have  been  chaste 
and  pure  in  conduct  and  principle  up  to  the  time  of  the  com- 
mission of  the  offense  or  the  commencement  of  acts  on  the  part 
of  the  accused  which  resulted  in  the  abduction  of  the  female.* 
Under  the  Massachusetts  statute  it  was  held  that  the  statute 
did  not  apply  to  a  case  of  a  man's  enticing  a  woman  to  leave 

'  R.  8.,  353,  S 1. 

'  Since  the  abduction  of  a  female  for  the  purpose  of  prostitution  was  not 
an  indictable  offense  at  common  law.  Carpenter  v.  People,  8  Barb.,  603,  the 
conclusion  should  be  against  the  form  of  the  statute,  etc.  It  seems,  how- 
ever, tliat  a  conspiracy  for  such  purpose  was  indictable  at  common  law. 
Rex  v.  Grey,  3  St.  Tr.,  519 ;  1  East  P.  C,  11,  §  10. 

'  Carpenter  s.  People,  8  Barb.,  603. 

*  Id.  In  Iowa  it  has  been  held  that  an  unmarried  female  who  had  be- 
come unchaste  by  sexual  intercourse,  might  reform  and  gain  a  character 
for  chastity  witliin  the  meaning  of  the  statute.    State  v.  Canon,  18  Iowa,  873. 
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her  abode  for  the  purpose  of  illicit  sexual  intercourse  with 
hin];^but  the  insertion  of  the  word  "concubinage"  in  our 
statute^  would  make  it  apply  to  such  a  case.  The  previously 
chaste  character  of  the  female  is  presumed,  and  the  onus  is 
upon  the  defendant  to  show  to  the  contrary,'  and  if  she  has 
been  examined  to  show  that  she  was  enticed  from  home  and 
seduced,  she  may  be  cross-examined  as  to  her  chastity,  etc.^ 
Where  acts  of  lewdness  and  immodesty  on  the  part  of  the 
female  were  shown,  it  was  held  proper  for  the  people  to  rebut 
this  evidence  by  testimony  showing  that  she  was  a  young 
woman  of  good  character  for  chastity,  of  correct  and  modest 
deportment,  and  that  until  the  occurrence  with  the  defendant 
was  considered  a  virtuous  girl.^ 

§  386.  Provisions  of  the  Statute  .Relating  to  the  Abduction  of  a 
Child.  —  "Whoever  unlawfully  takes  or  decoys  away  any  child 
under  the  age  of  twelve  years,  with  intent  to  detain  or  con- 
ceal such  child  from  its  parents,  guardian  or  other  person 
having  the  lawful  charge  of  such  child,  shall  be  confined  in 
the  county  jail  not  exceeding  one  year,  or  fined  not  exceeding 
two  thousand  dollars,  or  both,  in  the  discretion  of  the  court: 
Provided,  this  section  shall  not  apply  to  any  one  who  in 
good  faith  interferes  to  protect  the  child  from  abuse  or  cruel 
treatment."* 

STATEMENT   OF  THE   OPFENSB   OF  ABDUCTION  OF  CHILD. 

(Oommence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  said 
county,  did  unlawfully  take  and  decoy  E.  F.,  then  and  there  being  a  child 
under  the  age  of  twelve  years,  with  intent  then  and  there  unlawfully  to  de- 
tain and  conceal  such  child  from  its  parents,  then  and  there  having  lawful 
charge  of  the  said  E.  F.,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  (conclude  as  in  form  on  page  35). 

'  Com.'B.  Cook,  13  Met,  93;  and  see  Carpenter  v.  People,  8  Barb.,  613; 
State  V.  Ruhl,  8  Iowa,  449. 

•-  R.  S.,  352,  §  1. 

=  Andre  ».  State,  5  Iowa,  390;  State  v.  Sutherland,  30  Iowa,  570;  State  v. 
Higdon,  32  Iowa,  263. 

*  State  V.  Sutherland,  30  Iowa,  570. 

'  State  V.  Shean,  33  Iowa,  88. 

•R.  S.,  353,  §2. 
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3.  Assault  with  Intent  to  Commit  a  Felony. 

§  387.  Provisions  of  the  Statute.  —  "xin  assault  with  an  intent 
to  commit  murder,  rape,  mayhem,  robbery,  larceny,  or  other 
felony,  shall  subject  the  offender  to  imprisonment  in  the  pen- 
itentiary for  a  term  not  less  than  one  year  nor  more  than 
fourteen  years."* 

§  388.  Continued  —  With  Intent  to  Murder.  —  "  Whoever  at- 
tempts to  commit  murder  by  poisoning,  drowning,  stran- 
gling or  suffocating  another,  or  by  any  means,  shall  be  guilty 
of  the  crime  of  assault  with  intent  to  murder,  and  punished 
accordingly."^ 

STATEMENT  OF  THE  OFFENSE   OF  AN  ASSAULT  WITH  INTENT  TO 
MURDER.' 

(Oommence  as  in  form  on  page  35)  that  0.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  with  a  drawn  sword  which  the  said  C.  D.  then  and  there  held  in 
his  right  hand,  did  unlawfully  make  an  assault'  upon  one  E.  F.,'  in  the 
peace  of  the  people,  then  and  there  being  with  an  intent,"  then  and  there 

'R.  S.,  355,  §23. 

=  Id.,  §24. 

'  For  a  form  of  indictment,  see  McKinney  b.  State,  25  Wis.,  378. 

*  It  is  not  necessary  to  allege  the  commission  of  the  act  constituting  the 
assault,  nor  to  state  the  instrument  or  means  used  by  the  assailant  noi-  the 
manner  of  making  the  assault.  ConoUy  ®.  People,  3  Scam.,  474;  States. 
Dent,  3  Gill  &  .1.,  8;  State  v.  Chandler,  24  Mo.,  371;  Bloomer  v.  State,  3 
Sueed,  66;  People  v.  Pettit,  1  John.,  511;  U.  S.  v.  Herbert,  5  Cranch  C.  C, 
87  ;  contra,  Beasley  ■».  State,  18  Ala.,  535;  Trexler  v.  State,  19  Ala.,  21;  State 
V.  Johnson,  11  Texas,  23 ;  Jennings  v.  State,  9  Mo.,  833 ;  State  v.  Johnson  19 
Mo.,  213. 

*  The  name  of  the  person  assaulted  and  intended  to  be  killed  must  be 
stated  if  known.  State  v.  Patrick,  3  Wis.,  813 ;  Vandermark  v.  People,  47 
Ills.,  122;  Jones  v.  State,  11  Sm.  &  M.,  315;  contra,  State  v.  Emegh,  18  Iowa, 
123 ;  but  where  the  person  is  described  by  the  initials  of  his  Christian  name 
and  is  as  well  known  by  such  initials  as  by  his  full  name,  which  is  a  ques- 
tion for  the  jury  to  determine,  a  conviction  will  be  sustained.  Vandermark 
V.  People,  47  Ills.,  123. 

'  The  words  "  with  intent  in  and  upon  the  said  B.  F.,  then  and  there  felo- 
niously, willful  I3',  and  of  his  malice  aforethought,  to  commit  murder,"  have 
been  held  sufficient  to  describe  the  intent.  Curtis  v.  People,  Breese,  197, 
2nd  Ed.,  256;  State  v.  Williams,  3  Foster,  331 ;  McCoy  ».  State,  3  Engl.,  451. 
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Tinlawfully/ willfully  and  feloniously,  with  malice  aforethought,'  to  kill  and 
nurdei'  the  said  E.  F.  {conclude  as  inform  on  page  35). 

STATEMENT  OP  THE  OFFENSE   OF  AN  ASSAULT  WITH  INTENT  TO  COMMIT 

A  KAPE. 

(Commence  as  in  form  on  page  Z5)  that  CD.  on,  etc.,  at,  etc.,  in  the  said  coun- 
ty, did  unlawfully  make  an  assault  upon  A.  B.,  then  and  there  being  a  female, 
with  intent'  then  and  there  feloniously'  and  forcibly  to  ravish,  and  carnally 
know  the  said  A.  B.°  against  her  will°  {conclude  as  inform  on  page  35). 

STATEMENT  OF  THE  OFFENSE   OP  AN  ASSAULT  WITH   INTENT   TO   ROB. 

(Commence  as  inform  on  page  35)  that  0.  C,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully'  and  violently  make  an  assault  upon  one  E.  P.  with 
intent' then  aud  there,  feloniously  and  violently,'  bv  force  (or  "-intimida^ 
tion")  to  rob,  steal,  take  and  carry  away  the  money  of  the  said  A.  B.  of  the 
value  of  ten  dollars,  from  the  person  and  against  the  will  of  the  said  A.  B., 
(conclude  as  inform  on  page  35). 

'  The  word  "unlawfully"  may  be  omitted.  Fairlee®.  People,  11  Ills.,  1; 
Perry  «.  People,  14  Ills.,  499 ;  State  v.  Williams,  3  Foster  N.  H.,  321 ;  but  see 
Curtis  V.  People,  Breese,  256,  1  Scam.,  285. 

'  The  words  "feloniously,  with  malice  aforethought,"  are  necessary.  Eice 
B.  State,  16  Ind.,  298 ;  McCoy  v.  State,  3  Engl.,  451 ;  State  «.  Howell,  1  Ga.^ 
158 ;  State  ».  Wilson,  7  Ind.,  516 ;  State  v.  Free,  19  Wis.,  591 ;  Curtis  v.  Peo- 
ple, 1  Breese,  197,  1  Scara.,  285;  contra,  People  v.  Pettit,  3  John  li.,  511; 
Robinson  v.  Com.,  16  B.  Monr.,  609;  State  ».  Newberry,  26  Iowa,  467. 

'  The  word  "  intention"  may  be  substituted  for  the  word  "  intent."  State 
V.  Tom,  2  Jones  N.  C,  414.  And  it  has  been  held  that  the  word  "attempt" 
,may  be  substituted  for  the  statute  word  "  intent."  Johnson  v.  State,  14  Ga., 
55 ;  coreira,  State  ».  Ross,  25  Mo.,  426;  State  ».  Marshall,  14  Ala.,  411;  Nu- 
gent v.  State,  19  Ala.,  540. 

'  The  word  "feloniously"  is  indispensable.  Curtis  i;.  People,  1  Scam.,  285; 
Mears  v.  Com.,  2  Grant  Pa.,  385. 

*  As  to  a  variance  in  the  name  of  the  female,  see  State  v.  Emeigh,  18 
Iowa,  123. 

°  The  words  "against  her  will"  should  not  be  omitted.  Mears  v.  Com.,  2 
Grant  Pa.,  385 ;  see  al.^o  Nugent  v.  State,  19  Ala.,  54.  An  indictment  which 
alleged  an  assault  with  intent  to  carnally  know  and  ravish  by  force  against 
her  will  a  child  under  ten  years  of  age  was  held  good.  Fizell  v.  State,  25 
Wis.,  364. 

'  The  word  "  violently"  is  essential.  2  Leach,  702 ;  1  East  P.  C,  420,  421 ; 
but  see  State  v.  N  ichols,  8  Conn.,  496. 

'  The  ^legation  of  an  intent  to  rob  is  indispensable.  Conolly  v.  People, 
8  Scam.,  474;  State  v.  Hailstock,  2  Blackf.,  257;  but  the  allegation  "with 
intent  then  and  there,  willfully,  unlawfully  and  feloniously  to  commit  a 
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STATEMENT  OF  THE    OFFENSE    OF  AN  ASSAULT  WITH  INTENT   TO 
COMMIT  LABCBNT. 

{Gommenee  as  inform  on  page  35)  that  0.  D.,  oa,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully  make  an  assault  upon  E.  P.,  with  intent'  then  and 
there,  feloniously  to  steal,  take  and  carry  away  the  goods  and  chattels  of  the 
said  E.  P.,  to  wit.,  one  gold  watch  of  the  value  of  one  hundred  dollars, 
{conclude  as  inform  on  page  35). 

§  389.  1 .  Evidence  —  An  Assault  Must  be  Proved.^-—  Under  our 
statute  an  assault  cannot  be  committed  unless  there  is  a  present 
ability  to  commit  a  violent  injury.'  Therefore  a  man  with  a 
gun  containing  nothing  but  powder  and  a  cotton  wad  (though 
he  believes  that  it  contains  a  bullet)  cannot  commit  an  assault 
with  intent  to  do  murder  on  a  man  forty  feet  distant,  by 
shooting  at  him  with  a  gun  so  loaded.^  Yet  if  he  levels  a 
gun  at  another  and  shoots,  the  presumption  is  that  it  was 
loaded  with  powder  and  ball.^  An  assault  with  intent  to  kill 
may  be  committed  without  an  actual  striking  or  wounding,* 
or  doing  any  personal  injury.' 

§390.  2.  The  Intent  Must  be  Proved  as  Alleged.' — -If  the  as- 

robbery  of  goods  and  chattels  from  the  person  of  the  said  A.  B.,"  was  held  a 
sufficient  statement  of  the  intent,  where  no  objection  was  taken  before  plead- 
ing. Id.  So  the  words  "with  an  intent,"  the  moneys,  goods  and  chaltels  of 
the  said  E.  P.,  from  the  person  and  against  the  will  of  the  said  E.  P.,  then 
and  there,  feloniously  and  violently  to  rob,  steal,  take  and  carry  away, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  were  held 
a  sufficient  statement  of  the  intent.    Reg.  v.  Huxley,  C.  &  M.,  596. 

'  The  words  "  with  Intent  to  steal  from  the  pocket"  without  stating  the 
goods  or  moneys  intended  to  be  stolen,  were  held  sufficient.  Com.  v. 
Rogers,  5  Serg.  &  R.,  463;  Com.  p.  McDonald,  5  Cush.,  363. 

''  State  V.  JeflEers<m,  3  Harring.,  571;  Morgm  v.  State,  13  Sm.  &  M.,  342; 
Morman  v.  State,  34  Missis.,  54;  Penn.  -o.  McBirnie,  Add.,  30. 

=  R.  S.,  355,  §20;  Jane's  Case,  1  Car.  &  K.,530;  State  v.  Malcom,  8 
Iowa,  413. 

*  State  V.  Swails,  8  Ind.,  534;  contra,  State  v.  Shephard,  7  Conn.,  54;  Cald- 
well V.  State,  5  Texas,  18. 

'  Caldwell  v.  State,  5  Texas,  18. 

"  Slate  V.  McClm-e,  25  Mo.,  29. 

'  State  V.  Myers,  19  Iowa,  517. 

'  State  V.  Jeflfei-son,  3  Harring.,  571;  Morgan  ».  State,  13  Sm.  &  M.,  242; 
Penn.  •».  McBirnie,  Add.,  30;  Morman  v.  State,  24  Missis.,  54;  State  o.  Neal, 
87  Me.,  468 ;  but  see  U.  S.  v.  Thorpe,  o  Cranch  C.  C,  39. 
18 
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sault  is  alleged  to  have  been  done  with  intent  to  commit  one 
felony,  and  the  evidence  be  of  an  intent  to  commit  another, 
though  it  be  of  the  like  kind,  the  variance  is  fatal.^  Therefore, 
where  the  prisoner  was  charged  with  an  assault  with  intent  to 
murder,  maim  and  disable,  and  the  jury  found  that  the  intent 
was  to  commit  robbery,  and  that  the  prisoner  cut  and  mained 
the  watchman  with  intent  to  disable  him  till  he  could  effect 
his  own  escape,  it  was  held  that  the  prisoner  ought  not  to  be 
convicted.^  Where  the  intent  charged  was  to  commit  a  rape, 
evidence  that  the  defendant,  in  a  conversation  before  the 
alleged  commission  of  the  offense,  stated  upon  being  asked  if 
the  prosecutrix  was  an  unchaste  woman,  that  he  did  not  know, 
"but  was  going  over  to  try  her,  and  if  it  was  all  right,  would 
tell  them,"  was  held  not  to  show  that  the  thought  of  crimi- 
nal intercourse  with  the  prosecutrix  was  in  the  defendant's 
mind.' 

§  391.  What  Sufficient  Evidence  of  the  Intent.  —  The  intent 
must  be  'shown  by  proof  of  such  facts  and  circumstances 
accompanying  the  transaction  as  would  have  constituted  the 
offense  charged  to  have  been  committed,  in  case  the  accused 
had  succeeded  in  carrying  his  intention  into  full  effect.'' 
Therefore  if  murder  is  charged  to  have  been  intended  to  be 
committed,  the  evidence  must  show  that  if  death  had  ensued 
it  would  have  been  murder.^  If  malice  is  not  shown,  the  de- 
fendant cannot  be  convicted  of  an  assault  with  intent  to  mur- 
der.'   But  the  presumptions  as  to  malice  are  the  same  as  on 


■  3  Greenl.  Ev.,  §  17;  Rex  ».  Jenks,  3  Leach  0.  C,  774,  3  East  P.  C,  514; 
Com.  V.  ShMw,  7  Met.,  52,  57. 

"  Rex  V.  Biiyce,  1  Moody  C.  C,  39 ;  Rex  v.  Duffln,  Russ.  &  Ry.,  365 ;  Rex  v. 
Gillon,  1  Moody  C.  C,  85. 

=  State  V.  Warner,  25  Iowa,  303. 

*  King  V.  State,  31  Ga.,  230 ;  State  v.  Malcom,  8  Iowa,  418 ;  State  «.  Parme- 
lee,  9  Cowen,  259;  Sharp  v.  State,  19  Ohio,  379;  State  v.  Nichols,  8 
Conn.,  496. 

'  McCoy  «.  State,  3  Engl.,  451 ;  State  v.  Neal,  37  Me.,  468 ;  State  v.  Ander- 
son, 3  Tenn.  R.,  6 ;  People  v.  Vinegar,  3  Park.  Or.  R.,  24. 

'  Hopkinson  v.  People,  18  Ills.,  364;  People  v.  Vinegar,  3  Park.  Cr.  R.,  34. 
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the  trial  of  an  indictment  for  murder.'  If  a  person  fires  a 
pistol  with  malice  prepense  or  a  total  disregard  of  human  life, 
he  and  all  acting  with  him  are  guilty  of  an  assault  with  in- 
tent to  murder.^  And  if  intending  to  murder  A,  and  sup- 
posing B  to  be  A,  a  person  shoots  at  and  wounds  B,  lie  may 
be  convicted  of  an  assault  upon  B  with  intent  to  murder  him.' 
§  392.  Acquittal  of  the  Higher  Crime  and  Conviction  of  the 
Lesser.  —  If  the  accusation  includes  an  offense  of  an  inferior 
degree,  the  accused  may  be  acquitted  of  the  higher  crime  and 
convicted  of  the  lesser.''  Therefore  on  an  indictment  for  an 
assault  with  intent  to  commit  murder,  if  it  is  alleged  that  the 
assault  was  with  a  deadly  weapon,  the  defendant  may  be  con- 
victed of  an  assault  with  a  deadly  weapon  with  intent  to  inflict 
a  bodily  injury,'  provided  the  jury  find  the  facts  necessary  to 
constitute  such  offense.^  Otherwise  if  there  is  no  allegation  that 
the  assault  was  with  a  deadly  weapon.  So  if  the  felonious 
intent  is  not  proved,  the  defendant  may  be  convicted  of  the 
assault  alone.''  There  are  authorities  holding  that  on  an  in- 
dictment for  an  assault  with  intent  to  commit  a  felony,  if  the 
felony  is  proved  to  have  been  committed,  the  accused  must  be 
acquitted,'  but  the  better  opinion  is  that  he  may  be  convicted 

'  Id.,  People  !).  Shaw,  1  Park.  Cr.  R.,  327;'  Wright  ■».  State,  9  Yerg.,  342; 
but  see  Reg.  v.  Jones,  9  Car.  &  K.,  258. 

=  Perry  v.  People,  14  Ills.,  496;  Vandermark  ®.  People,  47  Ills.,  122;  State 
®.  Myers,  19  Iowa,  517. 

=  Rex  V.  Smith,  33  Bng.  L.  &  Eq.,  567. 

'  Prindeville  «.  People,  42  Ills.,  217 ;  White  v.  People,  32  N.  Y.,  469 ;  Car- 
penrer  d.  People,  4  Scam.,  197;  People  d.  Jackson,  3  Hill,  92;  Com.  v.  Mc- 
Grath,  115  Mass.,  150;  Com.  «.  Dean,  109  Mass.,  .349;  Dedrew  d.  People,  2 
N.  Y.,  183 ;  Orton  v.  State,  2  Greene  Iowa,  140 ;  State  v.  Cross,  12  Iowa,  66 ; 
Gillespie  v.  State,  9  Ind.,  380. 

'  Beckwith  v.  People,  26  Ills.,  503. 

"  Id.;  Carpenter  v.  People,  4  Scam.,  197. 

'  State  V.  Bowling,  10  Humph.,  52 ;  Stewart  v.  State,  5  Ohio,  242 ;  Clark  b. 
State,  12  Ga.,  350;  Gardenhier  ».  State,  6  Texas,  858;  Com.  «.  Cooper,  15 
Mass.,  187;  McKinney  ».  State,  35  Wis.,  378;  State  v.  Felner,  19  Wis.,  561 ; 
Dixon  I).  State,  3  Iowa,  416. 

»  Uoscoe  Cr.  Ev.,  886 ;  Barb.  Cr.  L.,  78 ;  Rex  ».  Hammond,  1  East  P.  C,  411, 
440;  1  Russ.  on  C,  681 ;  Com.  ».  Squire,  1  Met.,  258;  Com.  v.  Roby,  13  Pick., 
496 ;  Com.  v.  Kingsbui-y,  5  Mass.,  106. 
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of  the  assault  with  intent  to  commit  the  felony,  though  the 
proof  shows  that  he  actually  committed  the  felony.*  Such 
conviction  is  no  bar  to  a  subsequent  prosecution  for  the  felony," 
On  an  indictment  for  a  rape  a  party  may  be  convicted  of  au 
assault  with  intent  to  commit  a  i-ape.' 

§  393.  Defense  of  Property,  when  no  Justification. —  An  assault 
with  intent  to  kill  cannot  be  justified  on  the  ground  that  it 
was  Tiecessary  for  the  defense  of  property,  except  of  the  dwel- 
ling-house of  the  accused.'* 

4.  Assault  with  a  Deadly  Weapon. 

§  394.  Provisions  of  the  Statute.  —  "An  assault  with  a  deadly 
weapon,  instrument  or  other  thing,  with  an  intent  to  inflict 
upon  the  person  of  another  a  bodily  injury,  where  no  consid- 
erable provocation  appears,  or  where  the  circumstances  of  the 
assault  show  an  abandoned  and  malignant  heart,  shall  subject 
the  offender  to  a  fine  not  exceeding  one  thousand  dollars  nor 
less  than  twenty-five  dollars,  or  imprisonment  in  the  county 
jail  for  a  period  not  exceeding  one  year,  or  both,  in  the  dis- 
cretion of  the  court."* 

STATEMENT  OF  THE  OFFENSE   OF  AN  ASSAULT  WITH   A  DEADLY  WEAPON. 

{Commence  as  in  form  on  page  35)  that  0.  D.,  oa,  etc.,  at,  etc.,  in  the  said 
county,  without  any  considerable  provocation"  whatever,  with  a  deadly 

•  Eeg.  V.  Button,  11  Q.  B.,  929,  13  Jur.,  1017;  State  v.  Leavitt,  33  Me.,  183 ; 
Lohman  v.  People,  3  Barb.,  316,  1  Com.,  379  ;  State  v.  Shephard,  7  Conn. 
B.,  54 

'  Beverin  v.  People,  87  Ills ,  415 ;  Freeland  v.  People,  16  Ills.,  380 ;  Gardiner 
«.  People,  20  Ills.,  434;  contra,  1  Biah.  Or.  L.,  §  1057. 

=  Prindeville  v.  People,  43  Ills.,  317 ;  State  v.  Shephard,  7  Conn.,  54 ;  Com. 
«.  Cooper,  15  Mass.,  187 ;  State  v.  Cross,  13  Iowa,  66. 

*  State  V.  Morgan,  3  Ired.,  ^86. 
'R.  S.,  855,  §35. 

"  An  indictment  must  aver  that  no  considerable  provocation  appeared,  or 
that  the  circumstances  of  the  assault  showed  an  abandoned  and  malignant 
heart.  Baker  v.  People,  49  Ills.,  309 ;  Reddan  v.  State,  4  Greene  Iowa,  137; 
see  Winfleld  v.  State,  3  Greene  Iowa,  339. 
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■weapon,'  io  wit.,  with  an  ax,"  did  unlawfully,  willfully  and  maliciously 
make  an  assault  upon  the  said  A.  B.,  with  intent  then  and  there  unlawfully, 
willfully  and  maliciously'  to  inflict  upon  the  person  of  the  said  A.  B.  a 
bodily  injury,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  (conclude  as  inform  on  page  35). 

§  395.  Evidence — Conviction  of  the  Lesser  Offense — Former  Con- 
viction of  an  Assault  no  Bar.  —  The  statute  points  out  the  proof 
required.  The  offense  is  only  an  assault  and  battery  of  an  aggra- 
vated character,^  and  the  same  rule  of  evidence  applies  as  in 
other  cases  of  assault  and  battery.  The  previous  threats  of  the 
prisoner  are  admissible  in  proofs  Where  a  party  holds  a 
deadly  weapon  in  one  of  his  hands  and  makes  an  assault  upon 
another  with  the  other,  but  does  not  use  or  threaten  to  use 
the  deadly  weapon,  he  is  only  guilty  of  an  ordinary  assault 
and  not  of  an  assault  with  a  deadly  weapon  with  intent  to  in- 
flict bodily  injury.'  If  there  is  no  evidence  that  the  assault 
was  with  a  deadly  weapon,  or  of  the  intent  to  inflict  a  bodily 
injury,  the  defendant  maybe  convicted  of  the  lesser  offense  of 
assault.'  And  a  conviction  of  an  assault  and  battery  will  not 
bar  a  prosecution  for  an  assault  with  a  deadly  weapon  on  the 
same  transaction.'     An  assault  with  intent  to  commit  bodily 

'  In  Iowa,  where  the  indictment  alleged  the  assault  to  have  been  com- 
mitted with  a  "  deadly  weapon"  in  the  language  of  the  statute,  it  was  held 
to  be  a  sufficient  description  of  the  instrument.  State  v.  Seamons,  1  Greene 
Iowa,  418. 

'  An  assault  with  an  ax  or  a  chisel  will  be  considered  an  assault  with  a 
deadly  weapon  without  being  so  alleged.  Dollarhide  v.  U.  S.,  1  Morris, 
233 ;  State  J).  Ostrander,  18  Iowa,  437;  Com.  v.  Brauham,  8  Bush.  Ky.,  387. 
Where  theofl'ense  is  charged  to  have  been  committed  with  several  deadly 
weapons  it  is  only  necessary  to  prove  the  use  of  one  to  convict  the  defend- 
ant.   State  V.  McClintock,  1  Greene  Iowa,  393. 

°  The  offense  is  only  a  misdemeanor,  and  therefore  the  word  "feloniously" 
should  not  be  used  in  stating  the  intent.     IT.  S.  v.  Gallagher,  3  Paine,  447. 

*  Cokley  v.  State,  4  Iowa,  477. 

'  Sharp  V.  People,  29  Ills.,  464. 

»  Tarpley  e.  People,  43  Ills.,  340. 

'  Beckwith  v.  People,  36  Ills.,  500 ;  Carpenter  v.  People,  4  Scam.,  197 ;  Gil- 
lespie  V.  State,  9  Ind.,  380;  Foley  v.  Stale,  9  Ind.,  363 ;  Brantley  v.  State,  13 
Sm.  &  M.,  468 ;  Eeg.  v.  Nichols,  9  Car.  &  P.,  267 ;  Orton  e.  State,  2  Greene 
Iowa,  140;  State  v.  Shephard,  10  Iowa,  136. 

8  Severin  v.  People,  37  Ills.,  414;  Freeland  v.  People,  16  Ills.,  380. 


278  SPECIFIC    OFFENSES. 

injury  is  not  justified  by  a  "considerable  provocation"  if  the 
circumstances  show  "an  abandoned  and  malignant  heart."' 

5.  Concealing  Death  of  Bastaed. 

§  396.  Provisions  of  the  Statute.  —  "If  any  woman  shall  en- 
deavor, privately,  either  by  herself  or  by  procurement  of 
others,  to  conceal  the  death  of  any  issue  of  her  body,  which  if 
born  alive  would  be  a  bastard,  so  that  it  may  not  come  to 
light,  whether  it  shall  have  been  murdered  or  not,  she  shall 
suffer  confinement  in  the  county  jail  for  a  term  not  exceeding 
one  year:  Provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  such  mother  from  being 
indicted  and  punished  for  the  murder  of  such  bastard  child. "^ 

STATBMBHT  OF  THE   OFFENSE   OF   COITCEALING   BASTARD. 

*  (Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  tlie  said 
county,  then  and  there  being  a  single  woman,  did  unlawfully  endeavor, 
privately  to  conceal  the  death  of  the  issue  of  her  body,  then  and  there 
being  an  unnamed^  male  child,  which  said  child  was  then  dead,  and  if  it 
had  been  born  alive  would  have  been  a  bastard,  so  that  it  might  not  come 
to  light,  whether  it  had  been  murdered  or  not,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  (conclude  as  in  form  on  page  35). 

§397.  Evidence.  —  Prove:  1.  That  the  accused  was  a  single 
woman  and  pregaant  with  a  child,  or  if  a  married  woman,  that 


'  Winfleld  v.  State,  3  Greene  Iowa,  339. 

''R.  S.,  358,  §44. 

"  Possibly  necessary.  Roscoe  Cr.  Ev.,  387 ;  Reg.  v.  Hicks,  2  Moody  & 
Ky.,503. 

*  An  indictment  must  show  that  the  child  was  dead.  Perkins'  Cage, 
1  Lewin  C.  C,  44 ;  Douglas  i>.  Com.,  8  Watts,  535 ;  but  it  need  not  state  nor 
be  proved  whether  the  child  died  before,  at  or  after  its  birth ;  Id. ;  Rex  v. 
Coxhead,  1  Car.  &  K.,  623  ;  where  an  indictment  charged  that  the  defend- 
ant afterwards,  etc.,  "the  said  infant  having  on  the  day  and  year  aforesaid 
died,  did  endeavor  privately  to  conceal  the  death  of  the  said  infant,"  it  was 
held  that  this  was  a  sufBcient  averment  of  the  death  of  the  child.  Boyles 
•1).  Com.,  2  Serg.  &  R.,  50.  It  is  not  necessary  to  set  forth  in  what  manner 
or  by  what  acts  the  mother  endeavored  to  conceal  the  death.  Id. ;  State  v. 
McKee,  Add.,  3. 
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she  was  pregnant  by  an  adulterous  intercourse/  and  the 
non-access  of  the  husband,  for  if  the  woman  cohabited  with 
her  husband  the  child  will  be  conclusively  presumed  to  be 
legitimate,  unless  the  husband  was  impotent.''^  2.  That  the 
child  was  dead,  and  the  issue  of  her  body,  and  whether  a  male 
or  female.  3.  That  she  endeavored  privately  to  conceal  its 
death  by  a  secret  burial  or  otherwise.  It  is  immaterial 
whether  the  child  was  dead  or  alive  when  born,'  and  the 
woman  may  be  convicted  though  the  death  was  probably 
known  to  an  accomplice.''  So  the  woman  may  be  convicted 
whether  the  body  of  the  child  was  buried  or  otherwise  con- 
cealed by  an  accomplice  who  acted  as  her  agent  in  the  mat- 
ter.^ Private  burying  is  pointed  out  as  evidence.  But  as 
the  concealment  of  the  death  Tiiay  be  occasioned  by  accident 
without  any  design  unless  there  be  a  concealment  of  preg- 
nancy, labor,  etc.,  or  some  other  circumstances  of  concealment, 
there  being  no  person  present  at  the  birth  is  not  sufScieut  to 
convict  the  mother." 

§398.  Who  may  be  Convicted  of  Concealing,  etc. — A  person 
other  than  the  mother  of  a  bastard  child  cannot  be  convicted 
of  the  offense  of  concealing  the  death  of  such  child,'  unless 
upon  an  indictment  which  chai'ges  tlie  mother  of  the  bastard 
also  with  the  offense.  Such  person  may,  however,  upon 
proper  proof,  be  convicted  as  an  accessory  of  aiding,  assisting, 
abetting,  counseling,  commanding  or  procaring  the  com- 
mission of  such  offense.* 


'  State  V.  Pettaway,  3  Hawks,  633 ;  3  Arcli.  C.  P.  &  PI.,  117. 

'IGreenl.  EV.J38. 

'  Rex  1).  Coxhead,  1  Car.  &  K.,  633 ;  Perkin's  Case,  1  Lewin  C.  C,  44;  corir- 
tra,  State®.  Love,  1  Bay,  167;  State  v.  Joiner,  4  Hawks,  350;  Com.  v.  Clarlc, 
2  Ashm.,  105. 

*  Rex  ■!).  Cornwall,  Russ.  &  Ry.,  336 ;  contra,  Peat's  Case,  1  East  P.  C,  5, 
§  15,  139. 

''  Douglas's  Case,  1  Moody  C.  C,  480,  7  Car.  &  P.,  644;  Rex  v.  Bird,  3 
Car.  &  K.,  817. 

"  Penn  o.  McKee,  Add.,  1. 

'  Rosc'oe  Cr.  Ev.,  387 ;  Reg.  v.  Wright,  9  Car.  &  P.,  754. 

'  State  V.  Sprague,  4  R.  I.,  357 ;  Rex  v.  Bird,  3  Car.  &  K.,  817. 
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6.  Criminal  Carelessness. 

§  399.  What  Constitutes.  —  Gross  carelessness  which  resultb 
in  an  injury  to  others  is  criminal  independent  of  the  statutes; 
and  with  certain  limits  supplies  the  place  of  a  direct  criminal 
intent.'  As  where  a  person  hy  gross  negligence  in  doing  a 
lawful  or  an  unlawful  act  causes  the  death  of  another,  he  is 
guilty  of  either  murder  or  manslaughter,  as  the  case  may  be.* 
If  a  man  being  on  a  horse  which  he  knows  to  be  accustomed  tc 
kick,  willfully  rides  him  amongst  a  crowd  of  persons,  and  the 
horse  kicks  a  man  and  kills  him,  the  rider  is  guilty  of  murder, 
although  he  had  no  malice  against  any  particular  person,  nor 
any  other  intention  than  that  of  diverting  himself  by  fright- 
ening the  persons  around  him.'  So  if  one  having  an  animal 
which  he  knows  is  dangerous,  permits  him  to  go  at  large  and 
he  kills  a  man,  the  owner  is  indictable.^  And  if  a  person  sets 
fire  to  an  out-house,  so  near  a  dwelling-house  as  to  endanger 
the  latter,  and  it  is  burned,  this  act  is  deemed  in  law  to  be  a 
burning  of  the  dwelling-house.^ 

§400.  Of  a  Physician. —  If  a  person,  whether  a  licensed 
practitioner  or  not,  holds  himself  out  as  a  physician,  or  pre- 
tends to  be  competent  to  treat  diseases  and  to  deal  with  the 
life  or  health  of  others,  causes  the  death  of  another  by  his 
gross"  ignorance,  carelessness  or  negligence,  he  is  guilty  of 
manslaughter,  even  though  he  might  not  have  intended  bod- 
ily harm  to  his  patient,'  or  if  the  injui*y  falls  short  of  the  de- 

'  Sturges  V.  Maitland,  Anthon,  153 ;  Com.  v.  Rodes,  6  B.  Monr.,  171. 

'  1  Bish.  Cr.  L.,  §  al4;  Rex  v.  Carr.,  8  Car.  &  P.,  163;  Rex  v.  Edwards,  8 
Car.  &  P^  61]  I  Ann  a.  State,  U  Humph.,  159;  U.  S.  b.  Freeman,  4  Ma- 
son, 505. 

=  lHawksP.  C,  31,  §68. 

'  1  Bish.  Cr.  L.,  §318;  1  East  P.  C,  365;  Stumps  v.  Kelley,  33  Ills., 
140,  143. 

'  Gage  V.  Shelton,  3  Rich,  343. 

"  Rex  v.  Long,  4  Car.  &  P.,  398;  Rex  v.  Van  Butchell,  3  Car.  &  P.,  639; 
Bex  v.  Williamson,  3  Car.  &  P.,  635. 

'  Rex  11.  Spiller,  5  Car.  &  P.,  333  ;  Rex  v.  Simpson,  1  Lewin,  173;  Rice  v. 
State,  8  Mo.,  561 ;  R.  v.  Senior,  1  Moody  C.  C,  346 ;  Fairies  v.  People,  11 
Ills.,  1. 
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privation  of  life,  lie  may  be  punished  for  a  misdemeanor.* 
But  if  he  acts  in  good  faith,  with  a  reasonable  degree  of  skill, 
and  adopts  the  treatment  he  deems  best,  he  is  not  criminally 
liable,  though  the  treatment  should  be  erroneous  in  the  eyes 
of  those  who  assume  to  know  what  treatment  should  be 
adopted,  and  though  he  is  called  by  those  who  deem  them- 
selves wise,  grosslj'  ignorant  of  medicine  and  surgery.^  An 
ignorant  person  stands  in  a  different  position  if  a  volunteer 
when  professional  attendance  could  be  had  elsewhere  than  he 
would  if  forced  to  act  because  no  other  assistance  could  be 
obtained.^ 

§401.  Of  a  Common  Carrier. —  The  statute  provides  that 
"  whoever  having  personal  management  or  control  of,  over 
any  steamboat,^  or  other  public  conveyance  used  for  the  com- 
mon carriage  of  persons,  is  guilty  of  gross  carelessness  or 
neglect  in,  or  in  relation  to,  the  conduct,  management  or  con- 
trol of  such  steamboat  or  other  public  conveyance  while  be- 
ing so  used  for  the  common  carriage  of  persons,  whereby  the. 
safety  of  any  person  shall  be  endangered,  shall  be  imprisoned 
in  the  penitentiary  not  exceeding  three  years,  or  fined  not 
exceeding  five  thousand  dollars.'" 

STATEMENT  OF  THE   OFFENSE   OF  CRIMINAL    CABBLBSSNESS  OF   A  MAN- 
AGER  OF  A  STEAMBOAT. 

{Commence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  then  and  there  having  the  personal  management  and  control  of  and 

over  a  certain  steamboat  called ,  then  and  there  used  for  the  common 

carriage  of  persons,  was  guilty  of  gross  carelessness  in  the  conduct,  man- 
agement, and  control  of  the  said  steamboat  while  then  and  there  being  used 
for  the  common  carriage  of  persons,  by  then  and  there  {insert  a  statement 

'  R.  n.  Grovenvelt,  1  Ld.  Raym.,  213;  Rex  «.  Long,  4  Car.  &  P.,  405. 

''  Com.  B.  Thompson,  6  Mass.,  134;  Rice  d.  State,  8  Mo.,  561;  Holmes  v. 
State,  23  Ala.,  17. 

8 1  Whart.  Cr.  L.,  §  1015;  R.  v.  "Webb,  2  Lewin  C.  C,  196. 

*  At  common  law  if  a  person  in  command  of  a  steamboat  by  negligence 
or  carelessness  unintentionally  ran  down  a  boat,  etc.,  and  the  person  in  it 
was  thereby  drowned,  he  was  guilty  of  manslaughter.  Rex  v.  Green,  7 
Car.  &  P.,  156 ;  Rex  v.  Allen,  7  Car.  &  P.,  153 ;  Reg.  v.  Taylor,  9  Oar.,  672. 

'  R.  S.,  359,  §  49. 
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cf  tfie  particular  acts  of  carelessness),  wheTeby  the  safety  of  E.  F.,  G.  H.,  and 
the  said  A.  B.,  was  tlien  and  there  endangered,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  [conclude  as  inform  on  page  35). 

7.  Cbueltt  to  Childebn  and  Others. 

§  402.  Provisions  of  tlie  Statute,  —  "  Any  person  who  shall 
■willfully  and  unnecessarily  expose  to  the  inclemency  of  the 
weather,  or  shall  in  any  other  manner  injure  in  health  or 
limb,  any  child,  apprentice,  or  other  person  under  his  legal 
control,  shall  be  fined  not  exceeding  five  hundred  dollars,  or 
imprisonment  in  the  penitentiary  not  exceeding  five  years."* 

STATEMENT   OF  THE   OFFENSE  OF   CRUELTY  TO   A  CHILD. 

(Commence  as  inform  on  page  35)  that  CD.,  on,  etc.,  at,  etc.,  in  the  said  county 
did  willfully  and  unnecessarily  expose  to  the  inclemency  of  the  weather 
E.  F.,  then  and  there  being  the  cliild  of  the  said  C.  D.,  and  under  his  legal 
control,  and  then  and  there  did  thereby  injure  the  health  of  the  said  E.  F., 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  (con- 
dude  as  inform  onpage  85). 

8.  Dueling. 

§  403.  Defined.  — A  duel  is  an  aggravation  of  the  commou- 
law  offense  of  affray,''  though  it  is  not  necessary  that  the 
fighting  should  be  in  some  public  place,  as  it  is  in  the  case  of 
an  affray.'  It  may  be  defined  to  be  a  fighting  together  by 
two  or  more  persons  with  any  deadly  weapon  in  pursuance  of 
such  an  agreement  as  permits  one  to  take  the  life  of  another 
in  the  encounter.''  The  time  of  making  the  agreement  is  im- 
material if  it  was  before  the  fighting.^ 

§404.  Provisions  of  the  Statute  —  Punishment.  —  "Whoever 
fights  a  duel  with  any  deadly  weapon,  although  no  death  en- 

■R.  S.,  359,  §53. 

"  2  Bish.  Cr.  L.,  §  5;  1  Russ.  on  Cr.,  391,  393. 

^  4  Black.  Com.  145 ;  The  State  v.  Summer,  5  Strob.,  53 ;  Simpson  s.  State, 
5  Yerg.,  350;  Curlla  «.  State,  4  Yerg.,  143;  Klum  v.  State,  1  Blackf.,  377; 
State  !).  Heflin,  8  Humph  ,  84. 

'  2  Bish.  Cr.  L.,  318;  Herriott  v.  State,  1  McMullan,  136. 

'  Herriott  ®.  State,  1  McMullan,  126. 
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sues,  and  every  second,  and  whoever  aids  and  abets  in  such 
duel,  shall  be  imprisoned  in  the  penitentiary  not  less  than 
one  nor  more  than  five  years,  or  be  fined  not  exceeding  three 
thousand  dollars."^ 

§405.  Continued  —  Sending,  Accepting  or  Carrying  Challenge. — 
"  whoever  challenges  another  to  fight  a  duel  with  any  deadly 
weapon,  or  sends  or  delivers  any  written  or  verbal  message, 
purporting  or  intended  to  be  such  challenge,  or  accepts  any 
such  challenge  or  message,  and  whoever  knowingly  carries 
or  delivers  any  such  challenge  or  message,  shall  be  impris- 
oned in  the  penitentiary  not  less  than  one  nor  more  than 
five  years,  or  fined  not  exceeding  three  thousand  dollars."^ 

§406.  Continued — Disabilities.  —  "Whoever  shall  be  con- 
victed under  either  of  the  two  preceding  sections,  shall  be  in- 
capable of  holding  or  being  elected  to  any  ofliee  of  profit, 
trust  or  emolument,  either  civil  or  military,  under  the  con- 
stitution or  laws  of  this  state."' 

§  407.  Continued  —  By  Appointment  Made  within  the  State.  — 
"Whoever,  being  an  inhabitant  or  resident  of  this  state,  by 
previous  appointment  or  engagement,  made  within  the  same, 
fights  a  duel  without  the  jurisdiction  of  this  state,  and  in  so 
doing  inflicts  a  mortal  wound  upon  any  person,  whereof  such 
person  afterwards  dies  within  this  state,  and  every  second  en- 
gaged in  such  duel,  shall  be  deemed  guilty  of  murder  within 
this  state,  and  may  be  indicted,  tried,  and  convicted  in  the 
county  where  such  death  shall  happen."*     . 

§  408.  Continued  —  Leaving  the  State  to  Engage  in.  —  "  If  any 
inhabitant  of  this  state  shall  leave  the  same  for  the  purpose 
of  eluding  the  operation  of  the  provisions  herein  contained 
respecting  dueling  or  challenges  to  fight,  with  intent  of  giv- 
ing or  receiving  any  challenge  herein  prohibited,  or  of  aid- 
ing or  abetting  in  giving  or  receiving  such  challenge,  and 
shall  give  or  receive  any  such  challenge,  or  shall  aid  or  abet 


'R.  S.,  361,  §65. 

"  Id.,  g  66;  Com.  v.  Barrett,  118  Mass.,  303. 

'  R.  S.,  361,  §  67. 

•  Id.,  i  68. 
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in  giving  or  receiving  the  same,  without  this  state,  he  shall 
be  deemed  as  guilty,  and  shall  be  subject  to  the  like  punish- 
ment and  disabilities  as  if  the  offense  had  been  committed  in 
thjs  state."* 

§409.  Continued  —  Former  Conviction  or  Acquittal.  —  "Every 
person  indicted  under  either  of  the  two  preceding  sections 
may  plead  a  former  conviction  or  acquittal  of  the  same  of- 
fense in  another  state  or  country,  and  if  such  plea  be  admitted 
or  established,  it  shall  be  a  bar  to  any  further  proceedings 
against  guch  person  for  the  same  offense."^ 

§410.  Continued  ■ — Indictment.  — "It  shall  not  be  necessary 
in  an  indictment  against  any  person  for  fighting  a  duel  or 
against  his  seconds,  aiders,  abettors  or  counselors,  or  against 
any  person  for  sending  or  accepting  a  challenge,  or  for  car- 
rying any  challenge,  or  delivering  any  message  intended  as 
or  purporting  to  be  a  challenge,  or  for  being  present  at  the 
fighting  of  any  duel  as  a  second,  or  for  aiding  or  giving  coun- 
tenance to  any  duel,  or  the  sending  or  accepting  any  chal- 
lenge, to  specify  the  nature  or  kind  of  the  engine,  instrument, 
or  weapon  w^ith  which  the  duel  shall  be  fought  or  intended 
to  be  fought,  so  that  it  be  alleged  in  the  indictment  tliat  the 
engine,  weapon  or  instrument  was  deadly,  the  probable  con- 
sequence of  fighting  with  which  might  be  the  death  of  the 
parties.'" 

§411.  Continued  —  Publisliing  as  a  Coward.  —  "If  any  person 
shall,  in  any  newspaper  or  handbill,  written  or  printed,  pub- 
lish or  proclaim  any  other  person  as  coward,  or  use  any  other 
opprobrious  or  abusive  language,  for  not  accepting  a  chal- 
lenge to  fight  a  duel,  or  for  not  fighting  a  duel,  such  person 
so  ofiending,  on  conviction  shall  be  fined  not  exceeding  five 
hundred  dollars,  or  imprisoned  not  exceeding  three  months. 
The  publisher  or  printer  of  any  such  newspaper,  handbill,  or 
other  publication,  may  be  summoned  as  a  witness,  and  shall 
be  required  to  testify  against  the  writer  of  such  handbill  or 

'R.  S.,  361,g69. 
'Id.,  363,  §70. 
'Id.,  §71. 
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publication;  and  if  any  sucli  printer  shall  refuse  to  testify  in 
relation  to  the  premises,  either  before  the  grand  or  petit  jury,  he 
shall  be  deemed  guilty  of  a  flagrant  contempt  of  court,  and  may 
be  punished  by  fine  and  imprisonment,  or  either:  Provided, 
that  the  testimony  given  by  any  such  witness  shall,  in  no 
case,  be  used  in  any  prosecution  against  such  witness.'" 

STATEMENT  OF  THE  OFFENSE   OF    DUELING. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  by  agreement  between  the  said  C.  D.,  and  one  G.  H.,  did  unlawfully 
and  willfully  fight  a  duel  with  the  said  G.  H.,  with  a  deadly  weapon,  the 
probable  consequence  of  figliting  with  which  might  be  the  death  of  the 
said  parties,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided  {eonclude  as  inform  on  page  35). 

STATEMENT    OF  THE    OFFENSE  OP    CHALLENGING    ANOTHER    TO  FIGHT  A 

DUEL. 

{Commence  as  in  form  on  page  3.5)  that  C.  D.,  on,  etc.,  at  etc.,  in  the  said 
county,  did  unlawfully,  willfully,  and  wickedly,  challenge"  one  G.  H.  to 
fight  a'  duel  with  and  against  him,'  with  a  deadly  weapon,  the  probable 
consequence  of  fighting  with  which  might  be  the  death  of  the  said  C.  D. 
and  G.  H.,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided (conclude  as  inform  on  page  35). 

STATEMENT  OF  THE    OFFENSE   OF  ACCEPTING    A  CHALLENGE    TO  FIGHT  A. 

DUEL. 

(Commence  as  in  form  on  page  33)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully,  willfully  and  wickedly  accept  a  challenge  to  fight 
a  duel  with  one  G.  H.  with  deadly  weapons,  the  probable  consequence  of 
fighting  with  which  might  be  the  death  of  the  said  C.  D.  and  G.  H.,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided  {conclude  at 
inform  on  page  35). 

'R.  S.,  363,  §73. 

'  An  indictment  for  sending  a  challenge  in  the  form  of  a  letter  need  not 
set  out  with  either  the  words  of  a  letter  or  its  substance.  Brown  e.  Com.,  3 
Va.  Gas.,  516  ;  Heffren  b.  Com.,  4  Met.  Ky.,  5. 

'  An  averment  that  the  defendant  gave  the  prosecutor  a  challenge  to  fight 
in  a  single  combat  is  equivalent  to  an  averment  that  he  challenged  him  to 
fight.    Ivey  V.  State,  12  Ala.,  276. 

*  It  is  not  necessary  to  state  the  place  where  the  intended  duel  is  to  be 
fought.    Ivey  s.  State,  12  Ala.,  276. 
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STATEMENT  OF   THE  OFFENSE   OF  DELIVERING  A  CHALIiENGB   TO  FIGHT   A 

DUEL. 

{Oommenceas  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  by  the  desire  of  G.  H.  did  unlawfully,  willfully  and  knowingly 
carry  and  deliver  to  E.  F.  a  written  message,  then  and  there  purporting  and 
intended  to  be  a  challenge  from  and  on  the  part  of  G.  H.  to  B.  F.  to  flght 
a  duel  with  the  said  E.  P.,  with  deadly  weapons,  the  probable  consequence 
of  fighting  with  which  might  be  the  death  of  the  said  G-  H.  and  E.  F.  con. 
trary  to  the  form  of  the  statute  in  such  case  made  and  provided  {conclude  as 
inform  on  page  35). 

STATEMENT  OF  THE  OFFENSE   OF  ACTING  AS  A   SECOND    IN   A    DDEL. 

(Commence  as  in  form  on  page  35)  that  E.  P.,  on,  etc.,  at,  etc.,  in  the  said 
county,  by  agreement  between  the  said  E.  P.  and  G.  H.  did  unlawfully, 
willfully  and  wickedly  fight  a  duel  with  the  said  G.  H.,  with  deadly  wea- 
pons, the  probable  consequence  of  fighting  with  which  might  be  the  death 
of  tt.e  said  E.  F.  and  G.  H. ;  and  that  G.  D.  was  then  and  there  unlawfully, 
willfully  and  wickedly  present,  aiding  and  abetting  in  said  duel  as  second, 
contrarj'-  to  the  form  of  the  statute  in  such  case  made  and  provided  (con- 
dude  as  inform  on  page  35). 

§412.  Evidence — Place.  —  It  must  be  proved,  not  only  that 
the  prisoner  wrote  the  challenge,  but  also  that  he  sent  it.* 
The  prisoner  may  be  tried  in  the  county  in  which  he  mailed  the 
challenge,  or  in  which  it  was  received.'^  A  challenge  to  fight 
a  duel  out  of  the  state  is  indictable.'  On  the  trial  the  decla- 
rations of  a  second  are  admissible  in  evidence  against  the 
principal.^ 

§  413.  What  is  a  Challenge.  — l^o  particular  form  of  words  is 
required  to  constitute  a  challenge,  and  it  is  immaterial  whether 
it  is  verbal  or  written.*  If  it  is  in  writing,  parol  evidence  is 
admissible  to  explain  it.*     The  crime  is  in  the  invitation  to 

'  Aulger  «.  People,  84  Ilia.,  486. 

=  State  !).  Dupont,  3  McCord,  334 ;  Rex  v.  Williams,  2  Camp.,  506 ;  Rex  v. 
Burdett,  4  B.  &  Aid.,  95,  127. 

=  State  V.  Parrer,  1  Hawks,  487;  State  «.  Taylor,  3  Brev.,  243;  1  Const. 
R.,  107. 

*  State  V.  Dupont,  2  McCord,  334. 

'  State  ».  Perkins,  6  Blackf.,  20 ;  1  Hawks,  487,  §  3 ;  State  ®.  Strickland,  2 
Kott  &  McC,  tSl. 

"  Com.  V.  Hart,  6  J.  J.  Marsh,  119;  Com.  «.  Pope,  3  Dana,  418. 
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fight,  and  is  complete  when  the  invitation  is  delivered,*  or 
when  the  challenge  is  sent,  whether  it  reach  the  person  to 
whom  it  is  sent  or  not.^  The  words  in  which  it  is  given  are  un- 
important if  they  are  intended  for  a  challenge,  and  to  be  so 
understood,  they  come  within  the  law,  even  though  to  common 
apprehension  their  significations  are  less  broad.'  The  words 
"You  are  a  scoundrel  and  defrauded  the  king  of  his  duty.  I 
will  prick  you  to  the  heart  and  call  jou.  to  an  account,"  were 
held  under  the  circumstances  presented  to  the  conrt  not  to  be 
sufiicient  to  constitute  a  cliallenge.^  So  a  letter  containing 
the  following  expressions,  "It  appears  that  a  nife  is  your  favor- 
ite of  setling  fuses,  and  if  so  bea  the  case  jon  can  consider 
that  it  will  sute  me,  you  are  a  Coward  and  darsent  to  except  of 
the  offer,  i  want  the  same  chanse  of  sharpening  mi  nife,  you 
can  set  your  day  and  i  will  be  on  hans,"  was  held  not  to  con- 
stitute a  challenge.^  Usually  whether  the  words  amount  to  a 
serious  challenge  to  fight  or  were  a  mere  effusion  of  passion 
when  there  is  any  dispute  about  the  facts,  is  a  question  to  be 
determined  on  the  trial  of  an  indictment  by  the  jury.^  If  the 
latter,  the  jury  should  acquit.'  Expressing  a  readiness  to  ac- 
cept a  challenge  does  not  constitute  one.*  So  a  letter  which 
is  not  a  challenge,  but  an  invitation  to  another  to  send  one,  is 
not  within  the  statute.'  It  is  sufiicient  for  the  prosecution  to 
show  that  the  challenge  was  sent,  for  the  prosecution  is  not 
presumed  to  have  the  challenge  in  its  possession.'" 

§  41 -i.  Effect  of   a   Provocation.  —  Wo  provocation,   however 

'  State  V.  Taylor,  1  Tread.,  107. 

"  Rex  «.  Williams,  2  Camp.,  506. 

=  Com.  V.  Pope,  3  Dana,  418 ;  Ivey  v.  State,  13  Ala.,  276  ;  Gordon  v.  State, 
4  Mo.,  375 ;  State  v.  Paurer,  1  Hawks,  487. 

*  Rex  V.  Pound,  W.  Kel.,  58. 

"  Aulger  V.  People,  34  Ills.,  486. 

6  State  V.  Strickland,  2  Nott  &  McC,  181 ;  People  «.  Wood,  3  City  Hall 
Rec,  139;  Gibbon's  Case,  1  Southard,  40  ;  Com.  ■».  Levy,  3  Wheeler,  C.  C„ 
245  ;  Herriott  d.  State,  1  McMullin,  136. 

'  Com.  V.  Hart,  J.  J.  Marsh,  Ky.,  120. 

»  Com.  V.  Tibbs,  1  Dana,  534. 

»  Aulger  V.  People,  34  Ills.,  486. 

'°  Rex  V.  Williams,  3  Camp.,  506;  Com.  v.  Hooper,  Thach.,  Cr.  Caa.,  400. 
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great,  is  a  justification  for  challenging  another  to  fight  a 
duel,  although  evidence  of  a  provocation  should  be  received 
in  mitigation  of  the  punishment.-' 

9.  False  Impeisonment. 

§  415.  Provisions  of  the  Statute  —  Definition  —  Punisliinent.  — 

"  False  imprisonment  is  an  iralawful  violation  of  the  personal 
liberty  of  another,  and  consists  in  confinement  or  detention 
without  sufficient  legal  authority.  Any  person  convicted  of 
false  imprisonment  shall  be  fined  in  any  sum  not  exceeding 
five  hundred  dollars,  or  imprisoned  not  exceeding  one  year  in 
the  county  jail."^ 

STATEMENT  OF  THE   OFFENSE  OF  FALSE   IMPRISONMENT. 

{Commence  ai  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  did  unlawfully  and  forcibly  make  an  assault  upon  E.  F.,"  and'  did 
then  and  there  unlawfully  and  injuriously,  against  the  will  and  without  the 
consent  of  the  said  E.  F.,  and  without  any  warrant  or  sufficient  legal  au- 
thority" or  any  reasonable  or  j  ustitiable  cause  whatsoever,  imprison,  confine 
and  detain  the  said  B.  P.  for  a  long  time,  to  wit.,  for  the  space  of  three  days 
(conclude  as  inform  on  page  35). 

§  416.  Evidence.  —  All  the  prosecutor  has  to  prove  is  the 
imprisonment;  for  that  is  presumed  to  be  unlawful  until  the 
contrary  is  shown.^  It  is  for  the  defendant  to  justify  it  by 
proving  that  it  was  lawful,  which  he  may  do  by  showing  that 
he  had  authority  to  arrest  the  party  imprisoned  without  a 

'  1  Arch.  C.  p.  &  PI.,  927;  Eoscoe  Cr.  Ev.,876;  Rex  v  Rice,  3  East,  581. 

'R.  S.,  365,  §95. 

°  Tlie  allegation  of  an  assault  is  unnecessary.  3  Chitty  Cr.  L.,  835,  n.  rf.;  3 
Stark.  Ev.,  1448;  2  Bish.  Or.  P.,  §366. 

'  Charging  both  an  assault  and  false  imprisonment  does  not  make  the 
statement  bad  for  duplicity,  for  when  taken  together  they  constitute  one 
offense.    Francisco  v.  State,  4  Zab.,  30,  32. 

'  An  indictment  should  negative  the  authority.  Redfield  v.  State,  24 
Texas,  133.  But  it  has  been  held  that  the  allegation  that  the  pefson  of- 
fended against  was  "unlawfully  and  feloniouly  imprisoned"  was  sufficient, 
and  that  it  need  not  be  added  that  it  was  done  without  legal  authority,  for 
the  latter  was  implied  by  the  former.    U.  S. ».  Lapoint,  1  Morris,  146. 

'  2  Arch.  C.  P.  &  PI.,  94. 
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• 

warrant,*  or  by  virtue  of  civil  or  criminal  process.'  The 
words  "  legal  authority"  in  the  statute,  require  process  to  be 
procured  and  issued  in  good  faith  on  probable  cause,  other- 
wise the  prosecutor  is  liable;' but  a  writ  issued  by  a  court 
having  jurisdiction  of  the  subject  matter,  and  regular  on  its 
face,  will  protect  an  officer  who  executes  it  in  good  faith  and 
returns  it  regularly  from  a  prosecution  for  false  imprison- 
ment' 

§  417.  What  an  Imprisonment.  — -  Every  confinement  is  an 
imprisonment,  whether  it  be  in  a  common  prison  or  in  a  pri- 
vate house,  or  even  by  forcibly  detaining  one  in  the  street,' 
or  by  confining  him  in  one  prison  when  sentenced  to  be  con- 
fined in  another.^  Where  a  counselor-at-law  went  into  the 
jail  to  see  a  prisoner,  telling  the  turnkey  as  he  went  in  that 
he  should  not  be  detained  but  six  minutes,  but  the  turnkey 
locked  him  in  for  the  space  of  half  an  hoar,  it  was  held  that 
the  turnkey  was  guilty  of  false  imprisonment.^  But  it  has 
been  decided  that  the  lifting  up  a  person  in  his  chair  and  car- 
rying him  out  of  a  room  in  which  he  was  sitting,  and  keeping 
him  out,  was  not  a  false  imprisonment.'  Where,  upon  a  war- 
rant being  shown  a  person,  he  voluntarily  and  without  com- 
pulsion or  a  declaration  of  arrest  attended  the  constable  who 
had  the  warrant  to  the  magistrate,  it  was  held  there  was  no 
false  imprisonment'  If  one  employs  another  to  make  an  ar- 
rest under  circumstances  makiiig  the  arrest  illegal,  such  em- 
ployer is  guilty  of  false  imprisonment.^" 

'  Ante  %  61,  62. 

'  Ante  §  56-60;  Floyd  v.  State,  7  Engl.,  43;  Mitchell  v.  State,  7  Engl.,  50. 

°  Siomer  v.  People,  25  Ills.,  70. 

*  Rowland  v.  Veale,  1  Cowper,  18;  Teft  v.  Aslibaugh,  13  Ills.,  602;  ante 
§46. 

°  Floyd  V.  State,  7  Engl.  Ark.,  43 ;  Johnson  v.  Tompkins,  1  Bald.,  571 ; 
Stale  v.  Rollins,  8  N.  H.,  550 ;  Long  o.  Rogers,  17  Ala.,  540. 

'  1  Bish.  Or.  P.,  §  1152;  1  Salk.,  408;  Skin.,  664;  and  see  Millar  v.  State,  3 
Kansas.,  174. 

'  People  V.  Lent,  4  City  Hall  Rec,  56.' 

'  3  Arch.  C.  P.  &  PI.,  93. 

'  Arrowsmith  v.  Mesurier,  2  N.  R.,^11 ;  see  also  Simpson  n.  Hill,  1  Esp. 
B.,  431 ;  Russen  v.  Lucas,  1  Car.  &  P.,  153. 

'°  Floyd  B.  State,  7  Engl.,  43 ;  Reg.  v.  Tracy,  6  Mod.,  178. 
19 
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§418.    Continued  —  The  Imprisonment  may  be  by   Words.  — 

Words  are  sufficient  to  constitute  an  imprisonment  if  the  -per- 
son is  restrained  thereby,'  for  one  is  not  obliged  to  incur  the 
risk  of  personal  violence  and  insult  by  resisting  until  ac- 
tual violence  is  used,^  though  some  of  the  older  authorities 
held  that  false  imprisonment  necessarily  included  a  battery.' 

§  419.  AVhen  Parent  Liable  for  Imprisoning  liis  Child.  — ■  While 
the  law  gives  the  parent  a  large  discretion  in  the  exercise  of 
authority  over  his  children,  yet  this  authority  must  be  ex- 
ercised within  the  bounds  of  reason  and  humanity,  and  if  the 
parent  commits  wanton  and  needless  cruelty  npon  his  child, 
the  law  will  punish  him.  So  where  the  parent  confined  his 
child,  a  blind  and  helpless  boy,  in  a  cold  and  damp  cellar  with- 
out fire  during  several  days  in  mid-winter,  giving  as  an  excuse 
therefor  that  the  child  was  covered  with  vermin,  it  was  held 
that  he  was  liable  to  indictment  and  punishment  for  false  im- 
prisonment.^ 

§  420.  Imprisonment  by  a  Military  Oiflcer  — ■  When  Justified.  — 
In  time  of  war  a  reasonable  suspicion  that  a  person  is  trans- 
porting munitions  of  war  to  the  enemy's  country  is  a  good 
defense  by  a  military  officer  to  a  prosecution  for  false  impris- 
onment of  such  person.^ 

10.  Kidnapping. 

§  421.  Definition  and  Punishment.  — ■  "Whoever  willfully  and 
without  lawful  authority  forcibly  or  secretly  confines  or  im- 
prisons any  other  person  within  this  state  against  his  will,  or 
forcibly  carries  or  sends  such  person. out  of  the  state,  or  forci- 
bly seizes  or  confines  or  inveigles  or  kidnaps  any  other  person, 
with  the  intent  to  cause  such  person  to  be  secretly  confined 

'  Pike  «.  Hanson,  9  N.  H.,  491 ;  Bloomer  v.  State,  3  Sneed,  66 ;  Smith  v. 
State,  7  Humph.,  43. 

'  3  Stark.  Ev.,  1448. 

"  1  Rusa.  on  Or.,  753 ;  1  Gab.  Cr.  L.,  82 ;  1  Harring.,  143 ;  and  see  Long  v. 
Rogers,  17  Ala.,  540. 

*  Fletcher  v.  People,  53  Ills.,  396. 

'  Clow  V.  Wright,  Brayt.,  118. 
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or  imprisoned  in  this  state  against  his  will,  or  to  cause  such 
person  to  be  sent  out  of  the  state  against  his  will,  shall  be  im- 
prisoned in  the  penitentiary  not  exceeding  five  years,  or  fiaed 
not  exceeding  one  thousand  dollars,  or  both.  Tins  section 
shall  not  extend  to  a  parent  taking  his  or  her  minor  child,  un- 
less such  parent  is  deprived  of  tbe  right  to  have  the  custody 
of  such  child  by  the  order  of  a  court  of  competent  jurisdic- 
tion."i 

STATEMENT   OF  THE  OFFENSE  OF  KIDNAPPING. 

{Gommence  as  in,  form  on  page  35)  that  C.  D.  on,  etc.,  at  etc.,  ia  the  said 
county,  did  unlawfully  make  an  assault  on  one  E.  F.,  and  him  did  then  and 
there  beat,  bruise  and  ill-treat,  and  without  lawful  authoi-ity,  did  then  and 
there  falsely,  forcibly  and  feloniously  imprison  the  said  E.  P.  within  this  said 
state  of  Illinois  against  his  will,'  and  without  lawful  authority  did  then 
and  there  willfully,  forcibly  and  feloniously  kidnap,'  eari-y  and  send  the 
said  E.  F.  out  of  the  said  state  of  Illinois-'  into  another  state,  to  wit.,  into  the 
state  of  Kentucky,  against  the  will  of  the  said  E.  F.,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  {conclude  as  in  form  on 
page  35). 

§  422.  Effect  of  the  Consent  of  the  Child.  — The  consent  of  a 
child  of  very  immature  years  does  not  make  the  otherwise 
unlawful  abduction  of  such  child  with  the  intent  required  by 
law  any  the  less  kidnapping.  Just  how  old  a  child  must  be 
before  he  is  capable  of  consenting,  will  depend  very  much 
upon  the  circumstances  of  each  case.     Children  of  fonr,^  five,' 

'  E.  S.,  377,  §  166. 

"  The  allegations  of  an  assault,  battery  and  false  imprisonment  maybe 
omitted,  but  withoutthem  the  defendant  cannot  be  held  for  the  lesser  ofi'ense. 
Com.  V.  Turner,  8  Met.,  19,  26.  And  tlie  insertion  of  these  allegations  will 
not  make  an  indictment  bad  for  duplicity.  3  Bish.  Cr.  P.,  §692;  Com.  v. 
Nickerson,  5  Allen,  518. 

"  At  common  law  it  is  not  sufficient  to  charge  the  defendant  with  kidnap- 
ping.   Click  V.  State,  3  Texas,  282. 

*  It  is  sufficient  to  follow  the  terms  of  the  statute.  Hamilton  b.  Com.,  3 
Pa.,  143;  State  «.  Griffin,  3  Harring.  Del.,  559;  State  v.  McBoberts,  4 
Blackf.,  178. 

'  State  V.  Farfar,  41  N".  H.,  53. 

'  Com.  V.  Robinson,  Thatch.  Cr.  Cas.,  488. 
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six'  and  nine^  years  respectively  have  been  held  to  be  too 
young  to  render  tlieir  consent  available  in  the  defense. 

§  423.  Physical  Force  Need  not  be  Used.  —  It  is  not  necessary 
that  physical  force  be  used.  It  will  be  sufficient  to  show 
that  the  mind  was  operated  upon  by  falsely  exciting  the  fears 
by  the  use  of  threats  or  other  undue  influence,  amounting 
substantially  to  a  coercion  of  the  will  as  a  substitute  for  vio- 
lence. In  coming  to  a  conclusion  in  such  case  the  jury 
should  take  into  consideration  the  condition  of  the  jierson 
kidnapped,  his  or  her  age,  education  and  condition  of  mind, 
and  all  the  circumstances  connected  with  the  transaction  as 
detailed  by  the  proof.  The  crime  is  more  frequently  com- 
mitted by  threats  and  menaces  than  by  employment  of  actual 
physical  force  and  violence.'  Procuring  the  intoxication  of  a 
sailor  as  a  means  of  getting  him  on  shipboard  without  his 
consent,  and  then  taking  him  into  a  ship  and  to  another  coun- 
try ;^  or  carrying  away  a  free  black  child  five  years  of  age 
against  her  will  from  the  family  of  the  person  by  whom  she 
had  formerly  been  owned  as  a  slave,'  is  kidnapping. 

§  424.  Eflfect  of  a  Decree  as  to  the  Custody  of  the  Child.  —Where 
on  a  decree  for  a  divorce  the  custody  of  the  child  is  assigned 
to  one  of  the  parents,  if  the  other  parent  seizes  him  and  car- 
ries him  ofl^,  he  is  guilty  of  kidnapping.*  And  it  is  the  same 
offense  in  a  third  person  who  by  the  request  of  the  parent  not 
having  the  right  to  the  custody  of  the  child  by  the  order  of 
the  court,  seizes  him  and  carries  him  away,  though  the  child 
is  not  in  the  actual  possession  of  the  parent  entitled  to  his 
custody,  but  is  at  school  to  which  the  latter  had  sent  the  child 
for  education.' 

■  State  V.  Eollins,  8  K.  H.,  550. 

'  Com.  V.  Nickerson,  5  Allen,  518,  537. 

'  Moody  V.  People,  20  Ills.,  315. 

*  Hadden  v.  People,  35  N.  Y.,  373. 

'  Com.  e.  Robinson,  Thatch.  Cr.  Gas.,  488. 

•  State  V.  Parrar,  41  K.  H.,  53. 

'  Com.  V.  Nickerson,  5  Allen,  518. 
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11.  Mayhem. 

§  425.  Provisions  of  the  Statute  —  Definition  and  Punishment.  — 

"  Whoever,  with  malicious  intent  to  maim  or  disfigure,  cuts 
or  maims  the  tongue,  puts  out  or  destroys  an  eye,  cuts  or 
tears  off  an  ear,  cuts,  slits  or  mutilates  the  nose  or  lip,  cuts 
off  or  disables  a  limb  or  other  member  of  another  person, 
shall  be  imprisoned  in  the  penitentiary  not  less  than  one  nor 
more  than  twenty  years,  or  fined  not  exceeding  one  thousand 
dollars,  and  confined  in  the  county  jail  not  exceeding  one 
year."^ 

STATEMENT  OP  THE   OFFENSE   OF   MAYHEM. 

{Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  with  a  knife  which  the  said  0.  D.  then  and  there  held  in  his  right 
hand,  did  unlawfully,  willfully  and  feloneously  with  malicious  intent  to 
maim  and"  disfigure,  cut  out  the  tongue  of  the  said  A.  B.^  (or  "  with  hii  thumb 
and  fingers  did  unhiwfuUy.  willfully  and  feloneously,  and  with  malicious  intent 
to  main  and  disfigure,  put  out  and  destroy  the  righf-  eye  of  the  said  A.  S.),  and 
the  said  A.  B.  was  thereby  then  and  there  maimed,'  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  {conclude  as  inform  on  page  35). 

§426.  Evidence  —  1.  The  Maiming  must  be  Proved.  —  On  an 

indictment  for  biting  off  an  ear  it  is  suflScient  that  a  part  of 
the  ear  was  bitten  oS';"  yet  if  the  part  bitten  off  is  so  small 
that  it  does  not  disfigure  the  person,  and  can  only  be  discov- 
ered on  close  inspection  and  examination  when  attention  is 

'  R.  S.,  383,  §  307. 

'  The  word  "  and"  may  be  properly  substituted  for  the  word  "or"  in  the 
statute.    Angel  v.  Com.,  3  Va.  Cas.,  331. 

^  It  is  sufficient  to  describe  the  offense  in  the  language  of  the  statute. 
State  V.  Buley,  8  Port.,  472 ;  Respublica  v.  Reiker,  3  Yates,  383.  An  indict- 
ment will  be  defective  unless  it  substantially  pursues  the  statutory  words. 
Com.  V.  Lester,  3  Va.  Cas.,  198. 

*  It  has  been  held  that  in  an  indictment  for  biting  off  an  ear  it  is  not  nec- 
essary to  state  whether  it  was  the  riglit  or  left  ear.     State  v.  Green,  7  Ired.,  39. 

'  An  indictment  for  mayhem  at  common  law,  in  addition  to  the  statement 
of  the  injury,  must  also  charge  that  the  party  was  thereby  maimed.  Haw- 
kins P.  C,  179,  334;  Chitty  Cr.  L.,  164,  319,  3  Black.  Com.,  353;  Chick  v. 
State,  7  Humph.,  161. 

'  State  V.  Gerkin,  1  Ired.,  131 ;  State  v.  Abram,  10  Ala.,  938. 
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directed  to  it,  the  offense  is  not  mayhem.*  Disabling  the 
arm  of  a  man  by  sliooting,  is  a  suflScient  maiming  within  the 
statute.^  The  cutting  off,  disabb'ng  or  weakening  a  man's 
hand  or  finger,  or  striking  out  an  eye^  or  foretooth,  or  castrat- 
ing him,  are  maims.*  At  common  law  the  cutting  off  of  a  nose, 
ear  or  the  like  was  not  a  mayhem,  because  the  effect  was  sim- 
ply to  disfigure,  not  to  weaken,'  but  our  statute  makes  these 
offenses  mayhem.^ 

§  427.  2.  There  must  be  a  Malicious  Intent  to  Maim  or  Disfigure.' 

—  This  intent  will  usually  be  presumed  from  the  act  of  maim- 
ing.' It  is  not  necessary  wliere  the  injury  is  done  in  suddeu 
confiict  that  the  defendant  should  have  formed  the  malicious 
intent  to  maim  or  disfigure  previous  to  the  conflict;  it  is  suf- 
ficient that  he  formed  such  intent  during  the  conflict.' 

§428.  Defense.  —  It  it  good  defense  to  an  indictment  for 
mayhem  that  the  maiming  was  necessarily  done  in  self-de- 
fense.'" 

§  429.  Acquittal  of  the  Mayhem  and  Conviction  of  a  lesser  Offense. 

—  Where  an  indictment  for  mayhem  sufficiently  alleges  an 
assault,  which  it  may  do  without  using  the  word  "assault,""  if 
the  proof  fails  to  show  a  rnayheiin,  the  defendant  may  be  con- 
victed of  the  assault  and  acquitted  of  the  mayhem.'^  One 
charged  with  being  present,  aiding  and  abetting  at  a  mayhem 

'  State  i>.  Abram,  10  Ala.,  938. 

'  TJ.  S.  v.  Scniggiiis,  1  Hemp.,  478. 

»  Chick  V.  State,  7  Humph.,  161. 

'  1  East  P.  C,  39J. 

'  Id.;  3  Chitty  Cr.  L.,  784  ;  Scott  v.  Com.,  0  Serg.  &  R.,  224;  State  v.  Mairs, 
1  Co.Ke  N  J.,  453 ;  State  v.  Newell,  7  Mass.,  218. 

"  R.  S.,  383,  §  207. 

'  Com.  V.  Lancake,  1  Yeates,  417;  State  v.  Dauforth,  3  Conn.,  112;  Penn.  v. 
McBiriie,  Add.,  33. 

"  State  V.  Evans,  1  Hayw.,  231 ;  State  o.  Crawford,  3  Dev.,  435 ;  State  v. 
Gerkiu,  1  Ired.,  121;  contra,  Peau.  v.  McBirne,  Add.,  30. 

'  St:<te  V.  Simmons,  3  Ala.,  497. 

'°  Hayden  v.  State,  4  Blackf.,  5 16 ;  Cockcroft  v.  Smith,  2  Salk.,  643 ;  1  Ld. 
Rayra.,  177;  State  v.  Abram,  9  Ala.,  938. 

"  Bi'cnbam  v.  State,  1  Iowa,  542. 

"  Guest  B.  State,  19  Ark.,  405. 
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may,  if  the  evidence  justifies  it,  be  convicted  of  the  assault 
and  battery,  merely  while  the  principal  of  the  first  degree  is 
convicted  of  the  mayhem.^ 

12.  Poisoning. 

§  430.  Provisions  of  the  Statute  —  Punishment.  -  —  "  Whoever 
willfully  and  maliciously  administers,  or  causes  to  be  admin- 
istered, or  taken  by  any  person,  any  noxious  or  destructive 
substance  or  liquid  with  intent  to  cause  the  death  of  such 
person,  or  mingles  any  poison  with  food,  drink  or  medicine, 
or  willfully  poisons  any  spring,  well  or  reservoir  of  water, 
with  such  intent,  shall  be  imprisoned  in  the  penitentiary  not 
exceeding  twenty  years. "^ 

STATEMENT   OF   THE   OFFENSE   OF  POISONING    "WITH  INTENT  TO  KILL.^ 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously,  willfully  and  maliciously  did  administer  (or  "cause  to 
be  administered")  to  G.  H.,  a  certain  noxious,  poisonous  and  destructive 
substance  called  arsenic,  with  latent  therebj'  tlien  and  there  feloniously,  un- 
lawfully, and  willfully  with  malice  aforethouglit,  to  cause  the  deatli  of  tlie 
said  G.  H.,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided (conclude  as  inform  on  page  35). 

13.  Rape. 

§  431.  Provisions  of  the  Statute  —  Definition  and  Punishment.  — 
"  Rape  is  the  carnal  knowledge  of  a  female,  forcibly  and 
against  her  will.  Every  male  person  of  the  age  of  fourteen 
years  and  upwards,  who  shall  have  carnal  knowledge  of  any 
female  child  under  the  age  of  ten  years,  either  with  or  with- 

'  State  V.  Absence,  4  Port.,  397. 

"R.  S.,  388,  §230. 

'  It  has  been  held  that  an  indictment  which  averred,  that  the  defendant 
feloniously,  willfully  and  maliciously  mingled  a  drachm  of  deadly  poison 
called  belladonna,  with  the  food  of  a'certain  woman,  with  intent  tliereby 
feloniously,  willfully  and  of  his  malice  aforethought  to  kill  her,  was  suffi- 
cient without  averring  that  lie  knew  the  belladonna  to  be  a  deadly  poison, 
or  did  the  act  knowingly,  or  that  the  woman  was  about  to  eat  the  food,  or 
that  he  intended  her  to  eat  it.    Com.  v.  Berse,  108  Mass.,  487. 
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out  her  consent,  shall  be  adjudged  to  be  guilty  of  the  crime 
of  rape.  Every  person  convicted  of  the  crime  of  rape  shall 
be  imprisoned  in  the  penitentiary  for  a  term  not  less  than  one 
year,  and  may  be  extended  to  life."' 

§  432.  Continued  —  Emission.  —  "  It  shall  not  be  necessary,  to 
prove  emission  to  convict  any  person  of  the  crime  of  rape.'" 

STATEMENT  OF  THE  OFFENSE  OP  KAPB. 

(Gommence  as  in  form  on  page  35)  that  C.  D.,"  on,  etc.,  at,  etc.,  in  the  said 
county,  violently  and  feloniously  did  make  an  assault*  in  and  upon  one  G. 
H.,'  then  and  there  being  a  female,"  and  her  the  said  G.  H.  then  and  there 
violently  and  against  her  will,'  feloniously'  and  forcibly"  did  ravish'"  and 

'  E.  8.,  388,  §  337. 

'Id.,  §238. 

'  It  is  not  necessary  to  allege  that  the  defendant  was  fourteen  years  of  age 
or  upwards,  nor  that  the  female  was  not  the  wife  of  the  defendant.  Oom.  v. 
Scannel,  11  Cush.,  574;  Com.  a.  Fogerty,  8  Gray,  489;  People  v.  Ah.  Yiek, 
29  Cal.,  575;  State  v.  Parmer,  4  Ired.,  224;  State  v.  Storkey,  63  N.  C,  7. 

*  The  words  "  did  make  an  assault"  are  probably  not  essential.  Keg.  v. 
Allen,  9  Car.  &  P.,  521,  2  Moody,  179;  O'Connell  d.  State,  6  Minn.,  279,  285; 
although  without  them  in  case  of  the  failure  to  prove  the  rape,  the  defend- 
ant could  not  be  convicted  of  a  simple  assault.    2  Bish.  Cr.  P.,  §  955. 

'  As  to  a  variance  between  th6  proof  and  allegation  as  to  the  name  of  the 
injured  person,  see  State  v.  Emeigh,  18  Iowa,  122;  ante  page  272,  note  5. 

"  It  has  been  held,  where  a  similar  form  was  used,  that  the  court  could  and 
must  see  that  G.  H.  was  a  female,  without  inserting  the  words  "  then  and 
there  being  a  female."  State  v.  Hussey,  7  Iowa,  409 ;  State  «.  Parmer,  4 
Ired.,  224 ;  Taylor  o.  Com.,  20  Grat,  835 ;  Com.  v.  Bennet,  2  Va.  Cas.,  335 ; 
Harman  v.  Com.,  12  Serg.  &  R.,  69. 

'  The  allegation  "against  her  will"  is  essential  unless  the  female  is  an  in- 
fant under  ten  years  of  age.  2  Stark.  Cr.  PI.,  409;  3  Ohitty  Cr.  L.,  815;  2 
Arch.  C.  P.  &  PI.,  160 ;  State  ».  Jim.,  1  Dev.,  142. 

"  At  common  law  the  word  "feloniously"  was  essential.  3  Chitty  Cr.  L.,  811 ; 
Mears  v.  Com.,  2  Grant  C,  385;  Nevills  v.  State,  7  Cold.,  78;  contra,  Com.  v. 
Scannel,  11  Cush.,  547. 

•  The  word  "forcibly"  should  be  inserted.  To  allege  that  it  was  done  vio- 
lently will  not  be  sufficient  State  ■b.  Blake,  39  Me.,  332 ;  contra,  Harman  v. 
Com.,  12  Berg.  &  R.,  69 ;  Com.  v.  Fogarty,  8  Gray,  489. 

'°  Under  the  English  statute  using  the  word  "ravish"  it  was  held  necessary 
to  use  it  in  an  indictment.  IHale,  628;  3  Chitty  Cr.  L.,  812;  Harman ».  Com., 
12  Serg.  &  R.,  69 ;  Gonglemann  ».  People,  3  Park.  Cr.  R.,  15. 
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carnally  know,'  contrary'  to  the  form  of  the  statute  in  such  case  made  and 
provided  (conclude  as  inform  on  page  35). 

STATEMENT  OF  THE  OFFENSE  OP  RAPE  UPON  A  CHIIJ3  TJNDEK  TEN  YEABS  OT 

AGE. 

(Commence  ns  in  form  on  page  35)  that  C.  D.  on,  etc.,  at,  etc.,  in  the  said 
county,  then  and  there  being  a  male  person  of  the  age  of  fourteen  yeais  and 
upwards,  unlawfully  and  feloniously  did  make  an  assault  in  and  upon  one 
G.  H.,  then  and  there  being  a  female  child  under  the  age  often  years,'  to  wit., 
of  the  age  of  eight  years,  and  her,  the  said  6.  H.,  then  and  there  wickedly, 
unlawfully  and  feloniously,^  did  ravish  and  carnally  know,  contrary'  to  the 
form  of  the  statute  in  such  case  made  and  provided  (conclude  as  inform  on 
page  35). 

§433.  E^^dence —  1.  There  must  be  a  Penetration,  or  the  parts 
of  the  male  must  be  inserted  in  those  of  the  female,  which  is 
an  essential  part  of  the  offense  and  must  be  proved.^  But  a 
very  slight  penetration  is  sufficient,'  though  it  do  not  break 
the  hymen  or  destroy  the  marks  of  virginity.'  And  in  case 
of  a  child  under  ten  years  of  age,  or  of  an  idiot,  the  fact  of 

'  The  words  "carnally  know"  are  su'bstantially  in  the  statute,  and  should 
be  inserted.     1  Hale,  637 ;  3  Chitty  Cr.  L.,  8V^. 

'  It  is  usual  to  conclude  a<?aiust  the  form  of  the  statute,  etc.,  but  as  the  of- 
fense was  a  felony  at  common  law  it  has  been  thought  to  be  unnecessary. 
Barb.  Cr.  L.,  74;  3  Chitty  Cr.  L.,  813;  1  East  P.  C,  448. 

'  The  allegation  that  the  child  is  under  ten  years  of  age  is  necessary,  un- 
less it  is  alleged  that  the  act  was  done  against  her  will.  Com.  «.  Sullivan, 
6  Gray,  477 ;  Carutli.  v.  Sugland,  4  Gray,  7 ;  State  v.  Farmer,  4  Ired.,  324. 

*  The  words  "against  her  will"  are  made  unnecessary  by'statute.  R.  S., 
388,  §337;  it  was  otherwise  at  common  law.  Barb.  C.  L.,  75;  Fizell  v.  State, 
25  Wis.,  364. 

'  The  conclusion  should  be  contrary  to  the  form  or  the  statute,  for  at  com- 
mon law  without  force,  it  was  not  a  felony.  Barb.  Cr.  L.  75;  Peoples. 
Enoch,  13  Wen.,  159;  ante  page  37,  note  1. 

"  Hale  P.  C,  638 ;  Rex  v.  J.)rdon,  9  Car.  &  P.,  tl8 ;  Audley's  Case,  3  How- 
ell, State  Tr.,  401 ;  Fitzpatrick's  C,  3  Howell,  State  Tr.,  419 ;  Robertson's 
Case,  1  Swinton,  93. 

'  3  Inst.,  59 ;  3  Arch.  C.  P.  &  PI.,  163, 163 ;  Reg.  v.  Hughes,  9  Car.  &  P.,  753 ; 
State  V.  he  Blanc.  3  Brev.,  339;  1  Tread.,  354;  Reg.  v.  Lines,  1  Car.  &  K.,  393. 

'  1  East  P.  C.  C,  10,  §.S,  438;  Reg.  v.  McRue,  8  Car.  &  P.,  641;  Reg.  v. 
Moody,  190;  Rex  v.  Russen  1  East  P.  C,  438;  Stroud  v.  Com.,  11  Serg.  & 
B.,  177 ;  contra,  Rex  v.  Gammon,  5  C.  &  P.,  331 ;  Brauer  ».  State,  25  Wis.,  413. 


298  SPECIFIC    OFFENSES. 

penetration  may  be  found  by  the  jury  from  circumstances/  At 
common  law  there  were  some  authorities  holding  that  proof 
of  emission  in  the  body  was  necessary  to  complete  the  offense,^ 
but  now  by  statute  this  proof  is  not  necessary.'  So  that  now 
it  is  presumed  that  evidence  of  penetration  alone  is  sufficient 
even  though  the  fact  of  emission  be  negatived  by  the  evi- 
dence.* But  this  is  not  entirely  clear,  for  though  the  statute 
dispenses  with  proof  of  emission  it  does  not  say,  as  the  En- 
glish statute  does,  the  offense  is  complete  without  emission.' 
§434.  2.  It  must  be  Proved  that  the  Rape  was  Done  by  Force 
and  Against  the  Will  of  the  Woman  upon  whom  it  was  Committed,' 
except  when  committed  on  a  female  child  under  the  age  of 
ten  years.'  Where  a  man  by  fraud  went  to  bed  to  a  married 
woman,  and  she  believing  him  to  be  her  husband,  allowed  him 
to  have  connection  with  her,  this  was  held  not  to  be  a  rape.' 
So  where  the  defendant  obtained  possession  of  the  person  of  the 
prosecutrix  by  fraud  and  had  used  no  force,  it  was  held  that  he 
could  not  be  convicted  of  rape.'  In  our  opinion  it  would  be 
more  in  accordance  with  good  morals  and  good  sense  for  the 
courts  to  hold  as  they  have  held,  that  it  is  as  much  a  rape  when 
effected  by  a  fraud  or  by  stratagem  as  by  force,'"  though  it  must 

'  Id. ;  Stale  V.  Tarr,  28  Iowa,  397. 

'  2  Arcli.  C.  P.  &  PI.,  164,  165;  12  Co.,  36,  37;  3  Inst.,  59;  Hill's  Case,  1 
East  P.  C,  439 ;  Rex.  v.  Burrows,  Russ.  «&  Ry.,  519 ;  State  v.  Gray,  8  Jones 
N.  C,  170;  contra,  1  East  P.  C,  437;  Robertson's  Case,  93,  104;  Com.  •!). 
Thomas,  1  Va.  Cases,  307 ;  State  v.  Sullivan,  Add.,  143. 

=  R.  S.,  388,  §  237. 

'  2  Bish.  Cr.  L.,  1129. 

'  Id. ;  Rex  v.  Russell,  1  Moody  &  R.,  112. 

«  3  Chitty  Cr.  L.,  810;  People  v.  Morrison,  1  Park.  Cr.  R.,  625;  Woodin  v. 
People,  1  Park.  Cr.  R.,  464 ;  Lewis  v.  State,  30  Ala.,  54 ;  Kelly  v.  Com.,  1  Grant, 
Pa.,  483. 

'R.  S.,388,  §237. 

'  Reg,  1).  Saunders,  8  Car.  &  P.,  265 ;  Reg.  d.  Williams,  8  Car.  &  P.,  286 ; 
Rex  V.  Jackson,  Russ.  &  Ry.,  487 ;  Reg.  v.  Clark,  Dears.,  397,  29  Eng.  Com. 
L.  &  Eq.,  542 ;  Reg.  v.  Barrow,  Law  Rep.  1  C.  C,  156 ;  Wyatt  v.  State,  3 
Swan,  Tenn.,  394;  Lewis  ii.  State,  30  Ala..  54;  Com.  «.  Field,  4  Leigh,  648; 
cofl!;™, State e.  Shephard,  7  Conrt.,  54;  Peoples.  Metcalf,  Wheeler  C.  C,  381. 

°  People  V.  Barton,  1  Wheeler,  C.  C,  378. 

"  Moody  «.  People,  20  Ills.,  319  ;  State  v.  Shepard,  7  Conn.,  54 
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be  conceded  that  the  weight  of  authority  is  the  other  way.*  If 
a  man  has  connection  with  a  woman  while  she  is  laboring 
under  a  delirium,^  or  is  intoxicated  with  liquor  given  to  her 
by  him,'  or  is  insensible  by  drugs  given  to  her  for  that  pur- 
pose,* he  is  guilty  of  rape  the  same  as  if  actual  force  had  been 
used.^  It  is  no  mitigation  whatever  of  the  offense  that  the 
woman  at  last  yielded  to  the  violence  of  the  ravisher  if  her 
consent  was  forced  by  feaf  of  death  or  duress."  Nor  is  it  any 
defense  that  she  consented  after  the  act.^  The  notion  that  if 
a  woman  conceived  it  could  not  be  rape,  because  in  that  case 
she  must  have  consented  appears  to  be  quite  exploded.^ 

§  435.  What  Resistence  Essential  —  Presumption  from  Friendly 
Conversation,  Marks,  etc. — Opinion.— It  ought  to  appear  that  there 
was  the  utmost  reluctance  and  the  utmost  resistence  on  the 
part  of  the  woman.'  For  if  she  half-consents  and  half -resists, 
it  is  no  rape,'"  or  as  it  has  been  said  a  mixed  case  will  not  do. 
The  connection  must  be  absolutely  against  her  will."  At 
least  she  ought  to  defend  her  virtue  with  as  much  force  and 
energy  as  she  would  her  money.  Nature  has  given  her  hands 
and  feet  with  which  she  can  strike  and  kick,  teeth  to  bite  and 
a  voice  to  cry  out — all  these  should  be  put  in  requisition  in 

'  3  Greenl.  Ev.,  §  211. 

=  Rex  «.  Charter,  13  Shaw  J.  P.,  766. 

=  Eeg.  V.  Champlin,  1  Car.  &  K.,  746;  1  Denis,  C.  C,  90. 

*  2  Arch.  C.  P.  &  PI.,  177 ;  Com.  v.  Beal,  Phila.  Q.  S.,  1854 ;  State  v.  Green, 
Whart.  &  Stil.,  Med.  Jur.,  g  459. 

'  1  Whart.  Cr.  L.,  §1146;  2  Bish.  C.  L.,  1131. 

6  1  Hawks  C,  41,  §  7  ;  Wright  i>.  State,  4  Humph.,  194;  Pleasants.  State,  8 
Eng.,  360  ;  Reg.  v.  Hallett,  9  Cr.  &  P.,  748:  Reg.  v.  Day,  9  Car.  &  P.,  732. 

'  1  Hawk  C,  41,  §  7. 

« 1  Hale,  631;  1  Hawk  C,  §  8;  U.  S.  v.  Dickinson,  1  Hemp.,  C.  C.  1. 

'  People  ».  Morrison,  1  Park.  Cr.  R.,  635 ;  Woodin  i).  People,  1  Park.  Cr.  R., 
464;  contra,  Com.  v.  Michael,  110  Mass.,  405;  and  see  Croghan  v.  State,  33 
Wis.,  444. 

"  People  V.  Hulse,  3  Hill,  316;  Reg.  v.  Hallett,  9  Car.  &  P.,  748  ;  State  v. 
Murphy,  6  Ala.,  765;  Pleasant  i,.  State,  8  Engl.,  360 ;  Pollai-d  v.  State,  2 
Iowa,  567 ;  Hull  ».  State,  22  Wis.,  580. 

"'  People  V.  Abbott,  19  Wen.,  195. 
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the  defense  of  her  chastity,'  unless  she  is  an  idiot,^  insane,''  an 
infant  too  young  to  be  expected  to  resist^  or  is  too  feeble  to 
be  able  to  resist,*  or  is  prevented  from  resisting  by  fear,'  or  is 
imposed  upon  by  fraud,'  or  is  insensible  by  sleep'  or  intoxi- 
cation,' or  otherwise,  or  there  is  some  other  good  excuse  for 
not  resisting,'"  or  the  oifense  is  not  a  rape.  Where  the  pros- 
ecutrix made  no  outcry  thougli  her  husband  was.  within  hear- 
ing, and  she  and  her  husband  remained  in  a  friendly  conver- 
sation with  the  defendant  for  an  hour  and  a  half,  after  the  al- 
leged commission  of  the  offense  it  was  held  that  these  cir- 
cumstances raised  a  sti'ong  presumption  that  no  rape  was 
committed."  It  should  appear  that  there  is  evidently  an  ine- 
quality of  strength  between  the  parties  ;'^  for  it  would  be  al- 
most impossible  for  one  person  to  rape  another  of  equal 
strength."  The  opinion  of  a  physician  as  to  whether  the  de- 
fendant's health  and  strength  was  sufficient  to  liave  carnal  con- 
nection with  the  woman  against  her  will  is  incompetent,  foi 
the  jury  can  judge  as  to  that  as  well  as  the  witness."  It 
should  appear  that  there  were  some  marks  of  violence  upon 
the  person  of  the  alleged  ravished  woman,'*  and  her  statement 

'  People  B.  MoiTison,  1  Park.  C.  K.,  644;  State  v.  Cross,  12  Iowa,  66. 

=  People  V.  McGee,  1  Denio,  19 ;  Rex  «.  Ryan,  2  Cox  C.  C,  115 ;  McNam- 
ra's  Case,  Arkley,  521 ;  State  i>.  Crow,  10  West  L.  Jour.,  501 ;  contra,  Cross- 
well  B.  People,  13  Mich..,  427 ;  State  «.  Tarr,  28  Iowa,  397. 

»  2  Bish.  Cr.  L.,  §§  1121,  1123. 

*  Stephens  v.  State,  11  Ga.,  235;  Reg.  v.  Case,  Temp.  &  M.,  318;  State  v. 
Cross,  12  Iowa,  66;  Hays  v.  People,  1  Hill,  351. 

'  Stephens  «.  State,  11  Ga.,  225. 

« 1  Hawks  P.  C.  C,  41 ;  Moody  v.  People,  20  Ills.,  318 ;  Pleasant  v.  State, 
8  Engl.  Ark.,  360;  Wyatt  v.  State,  2  Swan,  394;  Croghan  v.  State,  23  Wis., 
444. 

'  Reg.  ».  Case,  1  Eng.  L.  &  Eq.,  544;  Rex  v.  Stanton,  1  Car.  &  K.,  415. 

"  2  Arch.  C.  P.  &  PI.,  177;  Reg.  «.  Ryan,  2  Cox  C.  C,  115. 

"  Com.  V.  Burke,  105  Mass.,  376. 

>°  3  Greenl.  Ev.,  §  211 ;  Croghan  i>.  State,  22  Wis.,  444 

"  Barney  v.  People,  33  Ills.,  160. 

"  1  Hale,  631 ;  1  Hawks  C,  41,  §  7. 

"  2  Ai-ch.  Cr.  P.  &  PI.,  176. 

"  Woodin  V.  People,  1  Park.  C.  R.,  464. 

»  1  Hale,  631 ;  1  Hawks  C,  4;  §  7 ;  State  v.  Cross,  13  Iowa,  66. 
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is  greatly  strengthened  if  the  marks  are  found  to  have  been 
present  and  seen  by  others  immediately  after  the  commission 
of  the  offense.' 

§  436.  Examination  of  the  Woman  as  to  her  Complaining  —  Of 
Other  Witnesses.  —  It  is  usual  in  cases  of  rape  to  ask  the 
woman  if  she  made  any  complaint,  and  if  so,  when  and  to 
whom,  and  if  she  stated  the  name  of  the  offender  to  the  per- 
son to  whom  she  complained,  which  question  may  be  an- 
swered.^ And  if  she  mentions  a  person  to  whom  she  com- 
plained such  person  may  be  called  to  prove  such  fact  for 
tlie  purpose  of  sustaining  and  confirming  such  testimony 
given  in  court.'  But  neither  the  woman  nor  the  person  so 
called  should  be  allowed  to  state  the  particulars  of  the  com- 
plaint during  the  examination  in  chief.^  As  by  giving  the 
language  used  by  the  woman,  alleged  to  have  been  ravished 
at  the  time  she  complained,'*  or  the  name  of  the  offender 
mentioned  by  her  in  complaining.^  Upon  this  point,  how- 
ever the  authorities  are  not  agreed,  some  of  them  holding 
that  witnesses  may  be  called  to  prove  the  details  of  the  com- 
plaint made  by  the  prosecutrix  against  the  accused  imme- 
diately after  the  commission  of  the  offense,  as  a  part  of  the 
res  gestCB,  and  not  as  proof  of  the  statement.''  J3ut  the  weight 
of  authority  and  reason  is  clearly  opposed  to  allowing  wit- 
nesses to  state  anything,  but  the  woman  complained  to  the 

'  3  Arch.  C.  P.  &  PI.,  170. 

"  Hex  i).  Clark,  3  Stark.  N.  P.  C,  341;  Rex  ».  Brazier,  1  Eaat  P.  C,  44; 
State  «.  Richards,  3iJ  ■  Iowa,  430 ;  Nugent  v.  Statej  18  Ala.,  531.  If  there 
has  been  some  delay  in  making  the  complaint  this  may  be  explained  by 
showing  good  cause  for  the  delay.  1  East  P.  C,  445 ;  State  v.  Knapp,  4  N. 
H.,  155. 

=  Phillips  V.  State,  9  Humph.,  246;  Rex  v.  Stroner,  1  Car.  &  K.,  650. 

'  Stephen  v.  State,  11  6a.,  235 ;  Reg.  v.  Megson,  9  Car.  &  P.,  430 ;  People  v. 
McGee,  1  Denio,  19. 

'  Reg.  v.  Walker,  2  M.  &  Rob.,  213 ;  State  v.  Richards,  33  Iowa,  430. 

"  3  Arch.  C.  P.  &  PL,  170:  Rex  v.  Osborne,  C.  &  M.,  623. 

'  Slate  V.  Johnson,  38  Vt.,  513;  State  ».  Peter  La.  An.,  521;  McCombso. 
State,  8  Ohio  S.,  643 ;  Johnson  o.  State,  17  Ohio,  593 ;  Phillips  v.  State,  9 
Humph.,  346. 
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person  and  named  the  offender,^  leaving  it  for  the  counsel 
of  the  prisoner  to  call  out  what  was  said  by  the  woman  in 
complaining  if  he  deems  it  advisable.^  The  corroborating  ev- 
idence of  the  person  to  whom  she  says  she  complained,  is  not 
indispensably  necessary  to  confirm  her  statement  and  entitle 
it  to  fall  credit."  If,  however,  the  person  on  whom  the  of- 
fense is  charged  to  have  been  committed,  is  not  competent  to 
be  a  witness  by  reason  of  infancy,^  idiocy,*  insanity  or  the 
like,  or  is  dead,^  or  is  not  made  a  witness,  no  evidence  of  the 
assertions  or  declarations  of  such  person  descriptive  of  the  of- 
fense or  the  ofiender  or  of  the  fact  that  she  complained  im- 
mediately after  the  offense  was  committed  can  be  received  in 
evidence."  The  court  may  in  its  discretion  allow  the  prose- 
cutrix to  be  asked  on  cross-examination  whether  the  treat- 
ment complained  of  was  with  her  consent  or  against  her 
will.« 

§  437.  AVliat  Evidence  Admissible  as  Tending  to  Show  tliat  the 
Woman  Consented.  —  For  the  purpose  of  raising  the  presump- 
tion that  the  woman  consented,  it  may  be  shown  that  she 
bore  a  notoriously  bad  character  for  want  of  chastity  and  com- 
mon decency;"  that  she  was  in  fact  a  common  prostitute;"  or 

'  Pleasant  v.  State,  15  Ai-k.,  624 ;  Brogy  «.  Com.,  10  Grat,  723 ;  Reg  v.  Alex- 
ander, 3  Crawf.  &  Dix.  C.  C,  126 ;  Reg.  i).  Mancleau,  3  Crawf.  &  Dix.  C.  C, 
350 ;  People  v.  McGee,  1  Denio,  19 ;  State  v.  Knapp,  45  N.  H.,  148. 

"  Roscoe  Cr.  Ev.,  862 ;  Reg.  ».  Walker,  2  M.  &  R.,  213. 

"  Woodin  V.  People,  1  Park.  Cr.  R.,  464;  but  see  Rex  v.  Stroner,  1  Car.  & 
K.,  650. 

"  Reg.  V.  Gutridge,  9  Car.  &  P.,  471;  Reg.  v.  Megsbn,  9  Car.  &  P.,  438; 
contra,  Brazur's  Case,  1  East  P.  C,  443. 

°  People  V.  McGee,  1  Denio,  31. 

«  Reg.  V.  Megson,  9  Car.  &  P.,  428;  Stephen  «.  State,  11  Ga.,  335;  Pleasant 
B.  State,  15  Ark.,  624. 

'  3  Arch.  C.  P.  &  PL,  169-173. 

'  Woodin  V.  People,  1  Park.  Cr.  R.,  464. 

'  1  Phil.  Ev.,  763;  Watery  v.  Firber,  18  Wis.,  500;  Kelley  v.  Nelson,  5 
Wis.,  630. 

'°  1  Bast  P.  C,  444,  445 ;  Roscoe  Cr.  Ev.,  708;  People  v.  Abbott,  19  Wen., 
196;  R.  ■».  Barker,  8  Car.  &  P.,  589;  R.  v.  Clark,  3  Car.  &.K.,  346;  R.  v.  Gut- 
ridge,  9  Car.  &  P.,  471 ;  Com.  ■».  Regan,  105  Mass.,  593. 
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was  a  street  walker ;'  or  was  the  concubine  of  the  ravieher  ;^  or 
had  voluntarily  had  connection  with  him.'  And  the  better 
opinion  seems  to  be,  though  the  authorities  are  numerous 
against  and  possibly  the  weight  of  authority  is  to  the  con- 
trary,^ that  the  woman  may  be  asked  on  cross-examination, 
whether  she  has  had  connection  with  other  men,  and  that  evi- 
dence may  be  given  of  particular  acts  indicating  on  her  part  a 
want  of  chastity,  for  a  woman  having  consented  to  illicit  in- 
tercourse with  another  man  or  with  other  men,  or  showing  by 
her  acts  that  she  is  inclined  to  be  unchaste,  would  be  much 
more  likely  to  consent  to  have  connection  with  the  prisoner 
than  a  virtuous  woman,  who  would  look  upon  such  an  act 
with  horror.^  So  evidence  of  familiarities  by  the  prisoner  and 
others  tending  to  disprove  the  allegation  of  force  is  admissi- 
ble.°  And  it  seems  that  the  prosecutrix  may  be  cross-exam- 
ined as  to  all  these  matters,'  and  in  such  case  is  not  privileged 
from  answering;*  and  if  she  deny  any  of  these  facts,  the  pris- 
oner may  produce  evidence  to  contradict  her,^  or  he  may  call 

'  Oamp.  V.  State,  3  Ga.,  419. 

=  1  Hawks  C,  41,  §  7 ;  1  East  P.  C,  445 ;  3  Ai-oh.  C.  P.  &  PI.,  158.     . 

=  3  Stark  Ev.,  700 ;  Rex  i>.  Martin,  6  Car.  &  P.,  563 ;  Pleasant  v.  State, 
15  Ark.,  634 ;  State  v.  Jefferson,  6  Ired.,  305 ;  State  ii.  Forshner,  48  N.  H.,  89 ; 
People  V.  Abbott,  19  Wen.,  193. 

'  3  Greenl.  Ev.,  §  314;  3  Bisb.  Cr.  P.,  §  965  and  autborities  tbere  cited.  Mc- 
Combs  V.  State,  8  Ohio  S.,  643 ;  People  v.  Jackson,  3  Park.  Cr.  R.,  399 ;  Rex  «. 
Hodgson,  Russ.  &  Ry.,  311 ;  King  i>.  Clark,  3  Stark.  R.,  341;  State  v.  Jeffer- 
son, 6  Ired.,  305 :  Reg.  v.  Cloys,  5  Cox,  146 ;  Pleasant «.  State,  15  Ark.,  634. 

"  People  V.  Abbott,  19  Wen.,  193;  State  v.  Johnson,  38  Vt.,  513;  State  v. 
Murray,  63  N.  C,  31 ;  Camp.  v.  State,  3  Kelley,  417 ;  Rex  v.  Martin,  6  Car.  & 
P.,  563;  btate  v.  Jefferson,  6  Ired.,  305;  Reg.  v.  Robins,  3  M.  &  Rob.,  513; 
Rex  s.  Robins,  3  Moody  &  R.,  513;  People  o.  Benson,  6  Cal.,  331 ;  Com.  «. 
McDonald,  110  Mass.,  406. 

"  People  V.  Benson,  6  Gal.,  321. 

'  People  V.  Abbott,  19  Wen.,  192 ;  Thomas  v.  Newton,  1  Moody  &  M.,  48, 
n.  b. ;  Southard  v.  Rexford,  6  Cowen,  264;  Treat  «.  Brown,  4  Conn.  R.,  418 ; 
Reg.  u.  Robins,  3  Moody  &  R.,  512. 

»  People  V.  Abbott,  19  Wen.,  192 ;  Treat  v.  Browning,  4  Conn.,  408 ;  Thomas 
11.  Newton,  1  Moody  &  M.,  48,  n.  b. ;  Southard  v.  Rexford,  6  Cowen.,  254;  Rex 
V.  Robbins,  3  Moody  &  R.,  513;  contra,  R.  v.  Hodgson,  Russ.  &  R.,  211. 

'  2  Arch.  C.  P.  &  PI.,  175 ;  Rex  v.  Aspinwall,  3  Stark.  Ev.,  700,  952 ;  contra. 
People  v.  Jackson,  3  Park.  Cr.  R.,  391. 
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■witnesses  to  prove  such  facts  though  the  woman  has  not  pre- 
viously been  interrogated  on  the  subject*  But  upon  these 
questions  the  authorities  are  very  conflicting,''  and  it  is  im- 
possible to  determine  how  the  courts  of  this  state  will  finally 
decide. 

§438.  What  not  an  Excuse  —  Partial  Consent  Acquits.  —  It  is, 
however,  no  excuse  for  the  party  committing  the  offense  of 
rape  that  the  woman  was  a  strumpet'  or  the  concubine  of  the 
ravisher,*  for  she  is  still  under  the  protection  of  the  law  and 
may  not  be  forced.  And  it  will  be  no  excuse  that  slie  was 
first  taken  with  her  own  consent  if  she  were  afterwards  forced 
against  her  will.^  If  the  non-resistence  on  the  part  of  the 
woman  alleged  to  have  been  ravished  proceeded  merely  from 
her  being  over-powered,  or  from  her  not  being  able  to  resist 
longer;  or  that  from  the  number  of  persons  attacking  her  she 
considered  resistance  dangerous  and  absolutely  useless,  the 
prisoner  ought  to  be  convicted.  But  if  from  the  whole  of  the 
circumstances  it  appears  that  although  when  the  alleged 
ravished  woman  was  laid  hold  of  it  was  against  her  will,  yet 
that  she  did  not  resist  afterwards  because  she  in  some  degree 
consented  to  what  was  afterwards  done  to  her,  the  prisoner 
should  be  acquitted  of  the  rape  and  convicted  of  an  assault 
only." 

§  439.  Circumstances  Impairing  or  Strengthening  the  Testimony 
of  the  Prosecutrix.  —  It  is  important  to  keep  in  view  the  dif- 
ference between  the  crime  of  rape  and  the  sin  of  seduction,  for 
unfortunately  there  are  some  females  so  frail  as  to  actually 
seduce  or  encourage  the  alleged  offender  into  the  commis- 
sion of  the  sin  of  seduction,  or  allow  themselves  to  be  seduced 


'  1  Phil.  Ev.,  4th  Ed.,  762;  R.  v.  Clark,  2  Stark.  R.,  244;  R. «.  Aspinwall, 
Cit.,  3  Stark.  Ev.,  952;  R.  v.  Robins,  2  Moody  &  R.,  512;  People  v.  Benson, 
6  Cal.,  221. 

'  People  D.  Jackson,  3  Park.  Cr.  R.,  339. 

'  1  Hale,  629 ;  Pleasant  v.  State,  8  Engl.  Ark.,  389  ;  15  Ark.,  624  ;  Rex  v. 
Barker,  3  Car.  &  P.,  589 .  Wright  b.  State,  4  Humph.,  194. 

*  1  Hawks  P.  C.  C,  41,  §  7 ;  1  East  P.  C,  445 ;  4  Black.  Com.,  318. 

'  1  Hawks  P.  0.  C,  41,  §  7 ;  1  East  P.  0.,  444,  4  Black.  Com.,  218. 

«  Barb.  Cr.  L.,  73 ;  Reg.  v.  Hallet,  9  Car.  &  P.,  748,  anU  §485. 
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though  keeping  up  a  show  of  resistance  by  saying  "no,"  and 
meaning  yes,  and  by  making  such  a  feeble  fight  as  was  cal- 
culated to  encourage  rather  then  repel  the  attack,  and  then 
from  a  sense  of  shame  arising  from  an  apprehension  of  the 
consequences  which  may  follow  the  illicit  connection,  or  from 
the  fact  that  the  matter  has  already  become  known,  or  for 
some  other  purpose,  arraign  the  supposed  offender  for  the  of- 
fense of  rape.  And  as  there  was  no  exjiress  consent  she  is 
enabled  to  swear  without  any  great  stretch  of  conscience  as 
would  be  necessary  when  the  whole  story  was  a  tissue  of  false- 
hood from  beginning  to  end;^  and  possibly  she  may  do  so,  really 
thinking  she  has  actually  been  forced  and  raped,  while  in  fact, 
under  the  impulse  of  the  moment  she  substantially  consented. 
It  has  been  well  said  by  Lord  Hale,^  and  repeated  by  nearly 
all  the  elementary  writers  upon  criminal  law  since'  that,  "the 
charge  of  rape  is  an  accusation  easily  made  but  difficult  to  be 
disproved  by  the  party  accused,  be  he  ever  so  innocent;  and 
therefore,  though  the  party  ravished  be  a  competent  witness, 
yet  the  credibility  of  her. testimony  miist  be  determined  by 
the  circumstances  of  the  facts  that  concur  with  the  testimony, 
if  the  witness  be  of  good  fame;  if  she  presently  discovered  the 
offense  and  made  pursuit  after  the  offender;  if  she  showed 
circumstances  and  signs  of  injury  whereof  many  are  of  that 
nature  that  only  women  are  the  proper  examiners;  if  the  place 
where  the  act  was  done  was  remote  from  inhabitants  or  pas- 
sengers ;  if  the  offender  fled,  these  and  the  like  are  concurring 
circumstances  which  give  greater  probability  to  her  evidence. 
On  the  other  hand,  if  she  be  of  evil  fame  and  stand  unsup- 
ported by  other  evidence ;  if  she  conceal  the  case  for  any  con- 
siderable time  after  she  had  an  opportunity  to  complain  ex- 
cept from  fear;  if  she  continues  on  intimate  and  friendly  terms 
with  the  alleged  offender  after  the  alleged  commission  of  the 

'  People  V.  Hulse,  3  Hill,  316. 

"  1  Hale  P.  0.,  638-635 ;  State  v.  Tomlinson,  11  Iowa,  406. 
'  3  Greenl.  Ev.,  §  312  ;  Black.  Com.,  213 ;   1  East  P.  C,  44.5 ;  8  Chltty  Cr. 
L.,812;  3  Stark.  Ev.,  1267,  Roscoe  Cr.  Bv.,  710;  2  Arcli.  C.  P.  &  PI.,  169. 

20 
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offense;'  if  the  place  where  the  act  is  supposed  to  have  been 
committed  was  near  to  persons  by  whom  it  was  probable  that 
she  might  have  been  heard,  and  yet  she  made  no  outcry;^  if 
she  gave  a  wrong  description  of  the  -place,  or  person  f  if  she 
fixed  on  a  place  where  it  was  icaprobable  for  a  man  to  have 
access  to  her  by  reason  of  being  in  a  different  place  or  com- 
pany about  that  time,  these  and  the  like  circumstances  afford 
a  strong  but  not  conclusive  presumption  that  the  testimony 
is  feigned." 

§  440.  The  Husband  Cannot  be  Guilty  of  Rape  upon  his  own  Wife 
for  the  matrimonial  consent  cannot  be  retracted,  but  he  may 
be  guilty  as  principal  by  assisting  another  person  to  commit 
a  rape  upon  his  wife.' 

14.  Sodomy. 

§441.  Provisions  of  the  Statute — -Punishment.  —  "The  infa- 
mous crime  against  nature,  either  with  man  or  beast,  shall 
subject  the  offender  to  be  punished  by  imprisonment  in  the 
penitentiary  for  a  term  not  more  than  ten  years.  "^ 

STATEMENT  O]?   THE  OFFENSE    OF    SODOMY  WITH  A  MAS. 

(Commence  as  in  form  on  page  .35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  and  feloniously  did  make  an  assault  in  and  upon  one 
G.  H.,  and  then  and  there  feloniously,  wickedly  and  against  the  order  of 
nature  had  a  venerial  affair  with  the  said  Gr.  H.,  and  then  and  there  felo- 
niously, carnally  knew  him'  the  said  G.  H.,  and  then  and  there  feloniously, 
wickedly  and  against  the  order  of  nature,  did  commit  and  perpetrate  the 
detestable,  abomnable,  and  infamous  crime  against  nature  of  buggery,  with 
the  said  G.  H.,  then  and  there  being  a  male  person,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  (conclude  as  inform  on  page  35). 

'  Bai-b.  Or.  L.,  73 ;  Barney  b.  People,  22  Ills.,  160;  Austine  v.  People,  51 
Ills.,  240. 

"  State  V.  Cone.,  1  Jones  N.  C,  18;  State  v.  Cross,  12  Iowa,  66 ;  People  v. 
Morrison,  1  Park.  Cr.  R.,  644. 

»  Kennedy  v.  People,  44  Ills.,  283. 

'  1  Hale  P.  C,  629;  Rex  i).  Castlehaven,  1  St.  Tr.,  387. 

'R.  S.,  359,  §47. 

"  The  allegation  of  carnal  knowledge  under  the  English  statute  was  nec- 
essary.   1  Hawks  P.  C,  357. 
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STATEMENT  OF  THE   OFFENSE   OF  SODOMY  WITH  A  BEAST. 

{Oommence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  tlie  said 
county,  feloniously,  wickedly,  and  against  the  order  of  nature  had  venerial 
aflFair  with  a  certain  {cow),  and  then  and  there  feloniously,  wieliedly  and 
against  the  order  of  nature  did  carnally  know  the  said  {cow),  and  then  and 
there  feloniously,  wickedly,  and  agamst  the  order  of  nature  with  the  said 
{cow),  did  commit  and  perpetrate  the  abomnable,  detestable  and  infamous 
crime  against  nature  of  buggery,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  {conclude  as  in  form  on  page  35). 

§  442.  Evidence. — The  only  evidence  required  is-  the  proof  of 
penetration  as  in  rape.'  It  is  not  necessary  to  prove  emis- 
sion to  convict  any  person  of  the  crime  against  nature.^  A 
man  and  woman,  liusband  and  wife,'  two  men  or  a  boy,  and  a 
man-can  commit  this  offense  together.*  All  aiding  and  abet- 
ting are  guilty  as  principals.^  To  constitute  the  offense  the 
act  must  be  in  that  part  where  sodomy  is  committed;  there- 
fore the  act  in  a  child's  month  does  not  constitute  the  offense.' 
An  unnatural  connection  with  an  animal  of  the  fowl  kind  is 
not  a  crime  against  nature,  for  the  reason  that  a  fowl  is  not 
a  beast  within  the  meaning  of  the  statute.' 

'  2  Arch.  C.  P.  &  PI.,  185. 
"R.  S.,  359,  §48. 

=  Reg.  V.  Jellyman,  8  Car.  &  P.,  604. 

*  Reg.  V.  Allen,  1  Den.  C.  C,  364;  2  Car.  &  K.,  869;  Com.  s.  Snow,  111 
Mass.,  411. 
'  1  Hale  P.  C,  670;  3  Inst.,  59;  1  East  P.  C.  C,  14,  §3. 
"  Rex  V.  Jacobs,  Russ.  &  Ry.,  331. 
'  1  Russ.  on  C,  698. 
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SECTION  lY. 

Offenses  Against  Peopeett. 

§  443.  Provisions  of  the  Statute  as  to  Ai-son. 

444.  Burning  to  Defraud  the  Insurer. 

445.  Burning  Barrack  Hay,  etc. 

446.  Attempting  to  Burn. 

447.  Provisions  of  the  Statute  as  to  Burning  One's  Own  Property 

448.  Indictment  for  Arson,  etc. 

449.  Evidence  of  Burning. 

450.  Night  Time  —  Presumption  from  Possession  of  Goods  —  Confes- 

sions— Threats — Building  not  Finished. 

451.  Evidence  of  Property  in  Another,  etc. 

452.  Continued — Occupancy — Possession. 

453.  Burning  One's  Own  Building. 

454.  Variance. 

455.  Evidence  that  the  Burning  was  Willful  and  Malicious. 

456.  Evidence  of  Intent  to  Injure  Insurer. 

457.  Evidence  of  Attempts  to  Burn. 

458.  Provisions  of  the  Statute  as  to  Burglary — Definition  and  Punishment, 

459.  Attempts  to  Commit  Burglary. 

460.  Burglar  Pound  in  Building. 

461.  Having  Burglars'  Tools. 

462.  Evidence  of  Breaking  and  Entry  in  Night  Time. 

463.  Of  Forcibly  Breaking  and  Entering  into  the  Building. 

464.  OftheEnti-y. 

465.  Of  the  Identity  of  the  Building  Described. 

466.  Of  Ownership. 
407.  Burglars'  Tools. 

468.  Stolen  Goods. 

469.  Evidence  of  the  Willful,  Malicious  and  Felonious  Intent 

470.  View  by  Jury. 

471.  Embezzlement,  when  Larceny. 
473.  By  OflBcers  of  Corporations,  etc. 

473.  By  Banker,  Officer  or  Agent. 

474.  Of  a  Eailroad  Ticket. 

475.  By  Commission  Merchants  and  Others. 

476.  By  Attornej's  and  Other  Officers. 

477.  By  a  Public  Officer  or  his  Servant. 

478.  By  Officer  in  Loaning  or  Using  Public  FuniJ 
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3479.  Indictment  for  Embezzlement,  etc. 

480.  Evidence  of  Embezzlement. 

481.  Robbing  Graves. 

483.  Injuring  Vaults,  Tombs,  Monuments,  etc. 

483.  Larceny  Defined. 

484.  Punishment. 

485.  Second  Offense. 

486.  By  Bailee. 

487.  Of  Beasts  and  Birds  of  a  Wild  Nature. 

488.  Horse  Stealing. 

489.  Of  Lead  Pipes,  etc. 

490.  News  Papers,  etc. 

491.  Of  Tilings  Attacked  to  the  Realty. 

492.  Larceny  and  Falsifying  Public  Records. 

493.  Evidence  of  Taking,  etc. 

494.  Continued — What  a  Safficient  Taking,  etc. 

495.  Taking  by  an  Innocent  Agent. 

496.  Taking  by  a  Servant,  Custodian,  etc.,  or  by  one  Getting  the  Property 

into  his  Hands  by  Artifice,  Stratagem,  etc. 

497.  Taking  the  Goods  by  the  Husband  or  Wife. 

498.  Taking  One's  Own  Goods. 

499.  Tailing  for  Gain  not  Essential. 

500.  Larceny  of  Lost  Goods. 

501.  Proof  Property  in  the  Alleged  Owner. 
503.  Larceny  by  a  Bailee. 

503.  Evidence  that  the  Taking  was  Against  the  Will  of  the  Owner. 

504.  Evidence  of  the  Felonious  Intent. 

505.  Of  time  and  Place. 

506.  What  the  Subject  of  Larceny. 

507.  Evidence  of  Value. 

508.  Of  Identity. 

509.  Circumstances  Tending  to  Show  the  Guilt  of  the  Accused. 

610.  Presumption  from  Possession,  how  Rebutted. 

611.  Association  with  Thieves — Evidence  of  Otlier  Larcenies — Poverty  of 

Defendant — False  Statements,  etc. 
613.  Evidence  of  Wealth  or  Poverty  of  the  Accused  Inadmissible. 
613.  Production  of  Stolen  Property  in  Court. 
514.  What  not  a  Defense. 

615.  Malicious  Mischief  to  Railroads. 

616.  Combining  to  Injure  Railroads. 

517.  Obstructing  Trains  Laden  with  Munitions  of  War,  or  Troops,  etc. 

518.  Attempting  Injury  to  Railroads. 

619.  Influencing  Others  to  Injure  Railroads. 

530.  Malicious  Mischief  to  Houses,  etc 

531.  To  Papers,  etc. 
523.  To  Jails. 

523.  To  Canals,  etc. 
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§  524.  To  Rafts,  Vessels,  etc. 
535.  Obstructing  of  Stream  or  Water  Course. 

526.  Malicious  Mischief  to  Monuments,  etc. 

527.  To  Shrubs,  Fences,  etc. 

528.  To  Water,  etc. 

539.  To  Domestic  Animals,  etc. 

530.  Taking  Horses,  Vehicles,  Boats,  etc. 

531.  The  Common-Law  Olfense  of  Malicious  Mischief. 

532.  Malice— As  to  the  Liability  of  a  Wife. 

538.  Altering  and  Defacing  Marks  and  Brands  with  Intent  to  Steal,  etc. 

534.  Receiving  Stolen  Property. 

535.  Second  Offense. 

536.  Procedure. 

537.  Receiving  Property  of  a  Railroad  Company. 

538.  Restoring  Stolen  Goods. 

539.  Evidence  of  Receiving  Stolen  Goods  Requu'ed — Guilty  Knowledge. 

540.  Evidence  of  a  Want  of  Guilty  Knowledge. 

541.  Evidence  of  Receipt  of  Goods  for  Gain,  etc. 

542.  Production  of  Goods  in  Court — Testimony  of  Thief  or  Accomplice — 

Accessory. 

543.  Robbery — Definition  and  Punishment. 

544.  Evidence  of  taking  the  Money,  etc.,  of  the  Alleged  Owner — Value — 

Ownership. 

545.  "What  a  Sufficient  Taking,  etc. 

546.  Taking  by  Intimidation.  • 

547.  Evidence  of  a  Felonious  and  Violent  Taking. 

548.  Violent  Taking  by  Force  or  Intimidation. 

549.  The  Degree  of  Force  or  Intimidation  Required  to  Constitute  Robbery. 

550.  Evidence  of  Taking  from  the  Person. 

551.  Trespass  upon  Coal  Mines,  Manufactories,  etc. 

552.  Cutting  Trees,  etc. 

§  443.  Provisions  of  the  Statute  as  to  Arson.  —  "  Every  person 
who  shall  willfully  and  maliciously  burn  or  cause  to  be  burn- 
ed any  dwelling-house,  kitchen,  office,  shop,  barn,  stable, 
store-house,  warehouse,  malt-house,  stilling-house,  factory, 
mill,  pottery  or  other  building,  the  property  of  any  other 
person,  or  any  church,  meeting-house,  school-house,  state- 
house,  court-house,  work-house,  jail  or  other  public  building, 
or  any  boat  or  other  watercraft,  or  any  bridge  of  the  value  of 
fifty  dollars,  erected  across  any  of  the  waters  of  this  state, 
such  person  so  offending  shall  be  deemed  guilty  of  arson,  and 
upon  conviction  thereof  shall  be  punished  by  imprisonment 
in  the  penitentiary  for  a  term  not  lees  than  one  year  nor  more 


OFFENSES  AGAINST  PEOPEETY.  311 

than  twenty  years;  and  should  the  life  of  any  person  be  lost 
in  consequence  of  any  such  burning,  such  offender  shall  be 
deemed  guilty  of  murder  and  punished  accordingly.'" 

§  444.  To  Defraud  Insurer.  —  "  Whoever  willfully  and  mali- 
ciously burns  or  sets  fire  to,  or  causes  to  be  burned,  or  set  on  fire, 
any  building,  or  any  goods,  wares,  merchandise  or  other  chat- 
tels which  are  at  the  time  insured  against  loss  by  fire,  with  in- 
tent to  injure  the  insurer,  whether  such  person  is  the  owner 
of  the  property  burned  or  not,  shall  be  imprisoned  in  the 
penitentiary  not  less  than  one  nor  more  than  ten  j'ears."^ 

§445.  Of  Other  Property.  —  "Whoever  willfully  and  mali- 
ciously burns  or  causes  to  be  burned  any  barrack,  cock,  crib, 
rick,  or  stack  of  hay,  corn,  wheat,  oats,  barley,  or  other  grain 
or  vegetable  product  of  any  kind,  or  any  pile  of  coal,  wood  or 
other  fuel,  or  any  pile  of  boards,  plank,  posts,  rails  or  other 
lumber,  or  any  personal  property  whatever  of  another,  shall 
be  imprisoned  in  the  penitentiary  not  less  than  one  nor  more 
than  six  years.'" 

§  446.  Attempt  to  Commit.  —  "  Whoever  willfully  or  mali- 
ciously sets  fire  to,  or  attempts  to  set  fire  to,  any  of  the  build- 
ings or  other  property  mentioned  in  section  thirteen  and  fif- 
teen above,*  with  intent  to  burn  or  destroy  the  same,  shall  be 
imprisoned  in  the  penitentiary  not  exceeding  two  years,  and 
fined  not  exceeding  five  thousand  dollars."" 

§  447.  Of  One's  Own  Property.  —  "  If  the  owner  or  lessee  or 
occupant  of  any  of  the  buildings  or  property  mentioned  in 
sections  thirteen  and  fifteen'  of  this  act,  sets  fire  or  attempts 
to  set  fire  to  or  burn  the  same,  with  intent  to  set  fire  or  burn 
the  building  or  property  of  another,  he  shall  be  deemed  guilty 
as  if  the  property  so  set  on  fire  or  attempted  to  be  set  fire 
to  or  burned,  were  owned  or  occupied  by  another."' 

'  R.  S.,  354,§13;  15  Wis.,  14. 

=  E.  S.,  354,  §  14. 

'  Id.,  (,  15. 

M»««§§443,  445. 

'  R.  S.,  354,  §  16. 

'  Ante  gg  443,  445. 

'  E.  S.,  354,  §  17. 
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§  448.  Indictment.  —  "  In  any  indictment  for  setting  fire  to 
or  burning,  or  attempting  to  set  fire  to  or  burn  any  build- 
ing, if  the  building  was  occupied,  it  shall  be  sufficient  to  al- 
lege the  building  to  be  the  property  of  the  owner,  lessee  or 
occupant  thereof;  if  unoccupied,  to  allege  simply  that  such 
building  was  at  the  time  unoccupied,  giving  a  description 
thereof  in  general  terms."* 

STATEMENT  OF  THE  OFFENSE  OF  AKSON." 

{Gommencs  as  inform  on  page  35)  that  C.  D.,  on,  etc.,at,  etc.,in  the  said  county, 
feloniously,  willfully  and  maliciously'  did  set  fire  to  and*  burn'  (or  "  coMie  to 
he  set  fire  to  and  burned")  a  certain  dwelling-house  of  the  value  of  —  dollars," 
then  and  there  being  the  property  of  another  person,  to  wit.,  of  the  said  A.  B.,' 

'  E.  S.,  354,  §  19. 

'  For  a  form  of  an  indictment  in  Iowa,  see  State  i).  Tennery,  9  Iowa,  436 ; 
State  V.  .Johnson,  19  Iowa,  230. 

"  The  words  "feloniously,  willfully  and  maliciously"  are  indispensable. 
3  East  P.  C,  1033  ;  3  Greenl.  Ev.,  §  51,  n.  4;  Com.  v.  Wade,  17  Pick.,  895; 
Killenbeck  v.  State,  10  Md.,  431;  Jessee  ».  State,  28  Missis.,  100;  Rex  v. 
Reader,  4  Car.  &  P.,  245 ;  Rex  v.  Turner,  1  Moody,  339 ;  although  in  one 
case  it  was  held  that  the  word  "  maliciously"  was  equivalent  to  the  word 
''willfully"  in  the  statute.    Chapman  v.  Com.,  5  Whart.,  437. 

*  The  words  "  set  fire  to  and,"  are  not  in  the  statute,  and  probably  may 
be  omitted,  though  usually  inserted.    3  Bish.  Or.  P.,  §46. 

'  The  word  "  burn"  is  in  the  statute  and  must  be  used.  Hesler  v.  State, 
17  Ga.,  130;  Cochrane  v.  State,  6  Md.,  400;  Howell  v.  Coin.,  5  Grat,  664; 
although  in  Maine  it  has  been  held  that  the  words  "  set  fire  to"  were  equiv. 
alent  to  the  word  "  burn"  in  the  statute.  State  v.  Taylor,  45  Me.,  323 ;  contra, 
Howell  V.  Com.,  5  Grat.,  664. 

'  Under  a  former  statute  it  was  held  that  in  an  indictment  for  arson  the 
value  of  the  property  burned  must  be  stated.  Clark  v.  People,  1  Scam.,  117 ; 
Ritchie  v.  State,  7  Blackf ,  168. 

'  Formerly  it  was  necessary  that  the  ownership  of  the  house  should  be 
correctly  stated  and  proved  as  stated.  1  Bish.  Cr.  P.,  g  573 ;  Martin  v.  State, 
28  Ala.,  71;  State  v.  Fisli,  3  Dutcher,  333;  Carter®.  State,  20  Wis.,  648;  Peo- 
ple V.  Myers,  30  Cal.,  761 ;  so  as  to  show  it  to  be  tlie  house  of  another. 
And  it  was  necessary  to  allege  that  it  belonged  to  the  person  in  possession 
in  his  own  right.  Richie  v.  State,  7  Blackf,  168 ;  Rex  d.  Rickman,  2  East 
P.  C,  1034 ;  Martha  v.  State,  3  Ala.,  73 ;  State  v.  Lyon,  13  Conn.,  487 ;  State 
B.  Sandy,  3  Ired.,  570 ;  contra,  Shepherd  «.  People,  19  N.  Y.,  537 ;  and  if  it 
turned  out  to  be  in  the  possession  of  the  tenant,  the  prisoner  could  not  be 
convicted.  People  v.  Gates,  15  Wen.,  159 ;  contra,  Shepherd  v.  People,  19  N. 
Y.,  537 ;  for  during  the  lease  the  house  was  deemed  to  be  the  property  of 
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there  situate,'  against  the  form  of  the  statute  ia  such,  case  made  and  provi- 
ded" {conclude  as  in  form  on  page  35). 

STATEMENT  OP  THE   OFFENSE  OF   B0KNING  A   SHOP    WITH    INTENT  TO 
INJDnK  1NS0REK. 

(Commence  as  in  the  form  on  page  35)  tliat  C.  D.,  on,  etc.,  at,  etc.,  in 
the  said  county,  feloniously,  willfully  and  maliciou.ily  did  set  fire  to  and 
burn  a  certain  building,  to  wit.,  a  shop,  the  property  of  the  said  C  D.,  of  the 
value  of  one  thousand  dollars,  there  situate,  with  the  felonious  and  mali- 
cious intent,  thereby  then  and  there  to  injure  and  defraud  a  certain  incor- 
porated insurance  company  called  (insert  the  name  of  the  company),  the  said 
shop,  then  and  there  being  insured'  against  loss  by  Are  by  the  said  com- 
pany, for  the  sum  of  one  thousand  dollars,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided  (conclude  as  in  the  form  on  page  35). 

STATEMENT  OP  THE   OPPENSE   OP  AN  ATTEMPT   TO   COMMIT   AKSON. 

(Oommence  as  in  the  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  said 
county,  feloniously,  willfully  and  maliciously  did  set  fire*  to  a  certain  build- 
ing, to  wit.,  a  certain  barn  of  the  said  A.  B.,  of  the  value  of dollars, 

there  situate,  with  intent  thereby  then  and  there  feloniously,  willfully  and 
maliciously  to  burn  and  destroy  the  said  barn,'  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  (conclude  as  in  the  form  on  page  35). 

§  449.  Evidence    of   Arson  —  1.  An  Actual    Burning    must    be 


the  tenant.  Foster,  115 ;  4  Black.  Com.,  221 ;  but  now  this  matter  is  changed 
somewhat  by  statute.     R.  8.,  354,  §  19,  ante  §  448. 

'  It  has  been  held  that  the  words  "  there  situate"  are  necessary  in  an  in- 
dictment and  a  sufficient  statement  of  the  venue.  State  v.  Gaffrey,  4  Chand., 
163,  1()5;  State  v.  Reed,  30  Iowa,  417;  contra,  Rex  v.  Napper,  1  Moody,  44; 
Com.  V.  Lamb,  1  Gray,  493;  and  see  Com.  v.  Barney,  10  Gush.,  480;  State  v. 
Price,  6  Halst.,  3J3. 

'  if  tlie  building  was  not  a  dwelling-house  or  an  out-house  the  indict- 
ment must  conclude  against  the  statute,  for  in  such  case  the  offense  was 
not  a  felony  at  common  law.  Chapman  s.  Com.,  5  Whart.,  437;  State  v. 
Ladd,  3  Swan  Tenn.,  336. 

'  It  is  necessaiy  to  allege  that  the  property  was  insured.  People  «.  Hen- 
derson, 1  Park.  Cr.  R.,  561;  under  the  former  statute  this  was  not  necessary. 
McDonald  «.  People,  47  Ills.,  533. 

'  The  particular  manner  in  which  the  attempt  was  made  need  not  be  al- 
leged. People  e.  Bush,  4  Hill,  133;  and  it  is  not  necessary  to  describe  the 
combustible  materials  used  for  the  purpose.     Com.  ».  Flynu,  3  Gush.,  539. 

°  It  is  not  necessary  to  negative  the  commission  of  the  oflfense ;  3  Arch. 
C.P.  &P1.,  30;  Cald.,  400. 
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Proved.'  —  But  the  burning  and  consuming  any  part  of  the 
building  is  sufficient,  though  the  fire  be  afterwai-ds  extin- 
guished^ or  go  out  itself.'  As  where  upon  an  indictment  for 
this  oifense  it  appeared  that  the  wood  of  the  floor  had  been 
charred  in  a  trifling  manner,  and  had  been  at  a  red  heat  but 
not  in  a  blaze,  this  was  held  to  be  a  sufficient  burning  within 
the  statute.^  So  the  charring  of  the  floor  to  the  depth  of  half 
an  inch  was  held  to  be  a  sufficient  burning  to  complete  the 
offense  of  arson,^  or  if  any  of  the  fibres  of  the  wood  are  wasted 
by  the  fire  the  off'ense  of  arson  is  complete,  and  it  is  imma- 
terial hpw  small  a  quantity  is  consumed.*  It  is  not  necessary 
that  any  flames  should  be  visible.''  But  an  attempt  to  set  fire 
to  a  building  by  putting  combustible  materials  and  fire  into 
it,  though  the  combustibles  themselves  are  consumed  and  the 
boards  of  the  floor  are  scorched  black,'  if.no  part  of  the  build- 
ing is  burned,  is  not  arson  either  at  common  law  or  by  our. 
statute.'  Whether  a  building  has  been  so  affected  by  Are  as 
to  constitute  a  burning,  is  a  question  of  fact  for  the  jury,  to  be 
determined  by  the  evidence.'" 

§  450.  Night-Time  —  Presumption  from  Possession  of  Goods  — 
Confessions  —  Threats — -Building  not  Finished.  —  If  the  burning 
is  charged  to  have  been  done  in  the  night-time,  the  allegation 
is  immaterial  and  need  not  be  proved."  Actual  particij)ation 
in  the  crime  may  be  shown  by  the  guilty  possession  of  goods 

■  3  Inst.,  66;  3  Ohitty  Cr.  L.,  1120;  People  v.  Cottelal,  18  John.,  115. 

=  4  Black.  Com.,  323;  Rex  v.  Stallion,  R.  &  M.,  397;  Com.  v.  Shaack,  16 
Mass.,  105 ;  People  ii.  Rose,  16  John.,  208 ;  Com.  v.  Beltou,  5  Cush.,  437 ; 
Hesler  i>.  State,  17  Ga.,  130;  Com.  i>.  Tucker,  110  Mass.,  403. 

'  3  Inst,  66;  1  Hawks  P.  C.  C,  39,  §§  16,  17  ;  1  Hale,  568,  569;  Com,  v. 
Shaack,  16  Mass.,  105. 

'  Eeg.  V.  Russel  C.  &  M.,  541 ;  Reg. «.  Parker,  9  Car.  &  P.,  45. 

"  State  «.  Sandy,  3  Ired.,  570. 

«  State  c.  Mitchel,  5  Ired.,  350. 

'  R  «.  Stallion.  R.  &  M.  C.  C.  R.,  393. 

»  Reg.  V.  Russel,  C.  &.  M.,  541 ;  State  v.  Sandy,  3  Ired.,  570. 

'  3  InsL,  66 ;  4  Black.  Com.,  333 ;  1  Hale  P.  C,  568 ;  Com.  o.  Shaack, 
16  Mass.,  105 ;  People  v.  Butler,  16  John.,  203. 

'»  Com.  c.  Belton,  5  Cush.,  427. 

"  RexD.Mlnton,  2  Bast  P.  C,  1031. 
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proved  to  have  been  in  the  building  at  the  time  of  the  act  done, 
even  thongh  such  possession  may  amount  to  another  felonj'.* 
To  prove  the  burning  of  the  property,  evidence  of  confessions" 
and  threats'  are  admissible  as  in  other  cases.  A  building  need 
not  be  completed  to  make  it  the  subject  of  the  offense  of 
arson  .^ 

§  4:51.  2.  The  Building  or  Structure  must  be  Proved  to  be  the  Prop- 
erty of  Another  or  to  Belong  to  the  Public.^ —  Formerly  a  lessee 
from  month  to  month"  or  for  ever  so  short  a  time,'  or  a  ten- 
ant at  sufferance,'  or  an  occupant  having  the  legal  right  to 
the  possession,'  as  a  mortgagor  in  possession,  though  the 
mortgage  divested  him  of  his  legal  title'"  or  otherwise,  could 
not  be  guilty  of  arson  by  burning  the  premises."  But  under 
our  statute  such  lessee,  or  occupant  it  is  presumed,  will  be 
held  guilty  of  arson  if  he  burns  such  buUding  or  structure 
with  intent  to  burn  the  property  of  another, — that  is  of  his  les- 
sor or  of  tlie  actual  owner  of  the  premises  burned"  or  the  pro- 
perty adjoining,  owned  by  another.'^  So  if  the  owner  of"  a 
building  sets  fire  to  it  with  intent  to  burn  an  adjoining  house 

"  Kex  V.  Kickman,  3  East  P.  C,  1034. 

'  Com.  V.  Ingraham,  7  Gray,  46 ;  Reg.  n.  Sleeman,  Dears,  249 ;  6  Cox.  C.  0., 
245 ;  Rex  i>.  Long,  6  Car.  &  P.,  179 ;  Reg.  v.  Hearn,  C.  &  M.,  109 ;  Reg.  v. 
Taylor,  8  Car.  &  P.,  733 ;  Sam  v.  State,  33 ;  Missis.,  347. 

'  Com.  V.  Goodman,  14  Gray,  55. 

*  Com.  V.  Squire,  1  Met.,  358 ;  contra,  State  v.  McGovern,  20  Conn.,  345. 

'  R.  S.,  354,  §  13 ;  1  Hale  P.  C,  568 ;  3  Bast  P.  C„  1037 ;  Rex  v.  Proberts, 
2  East  P.  C,  1030;  Rex  v.  Spalding,  1  Leach,  218;  People  v.  Henderson,  1 
Park.  Or.  R.,  560 ;  People  v.  Gates,  15  Wen.,  159 ;  Bloss  ®.  Tobey,  3  Pick.,  330. 

=  Rex  u.  Pedley,  1  Leach,  343,  Cald.,  318;  McNeal  v.  Woods,  3  Blackf., 
485;  Rex.  e.  Holmes,  Cro.  Car.,  376;  1  Hawks  P.  C,  136,  §  710. 

'  3  Bish.  Cr.  L.,  §  13 ;  3  East  P.  C,  1039. 

'  Sullivan  v.  State,  5  Stew.  &  P.,  175 ;  Rex  v.  Spaulding,  1  Leach,  318. 

»  Rex  v.  Breeme,  1  Leach,  330 ;  3  East  P.  C,  1036. 

'»  Rex  V.  Spaulding,  1  Leach,  318,  2  East  P.  C,  1033,  1035 ;  Rex  «.  Holmes, 
Cro.  Car.,  376;  Rex  ii.  Pedley,  1  Leach,  343;  Rex  v.  Scholfield,  Cald.,  397. 

"3Bish.  Cr.  L.,  §13- 

"  R.  S.,  354,  §§  17,  19 ;  Shepherd  b.  People,  19  N.  Y.,  537. 

"  R.  8.,  354,  §  17 ;  1  Halo  P.  C,  568 ;  People  «.  Henderson,  1  Park.  Cr.  R., 
651 ;  Rex  v.  Isaac,  2  East  P.  0.,  1031 ;  Rex  v.  Probert,  2  East  P.  C,  1030. 
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belonging  to  another,  he  is  guilty  of  arson.*  It  has  been  held 
that  the  wife  does  not  commit  this  ojBFense  by  burning  the 
building  of  her  husband.^ 

§  452.  Evidence  of  Property  in  Another.  —  Proof  that  another 
was  in  the  actual  occupancy  and  in  the  peaceable  possession 
of  the  building  burned  at  the  time  of  the  burning  is  sufficient 
evidence  of  the  property  in  another,  and  it  is  not  necessary 
that  the  reversionary  interest  should  be  in  the  occupant;  for 
it  is  the  right  of  present  possession  wliich  constitutes  the 
ownership  required  by  law.  Therefore  if  the  lessor  being  the 
general  owner  of  the  building,  burns  it  while  it  is  occupied 
by  the  lessee,  he  is  guilty  of  arson.'  So  this  crime  may  be 
committed  by  one  entitled  to  dower  in  a  building''  which  has 
not  been  assigned.^  But  a  servant  who  merely  dwells  within 
the  building  while  the  legal  possession  remains  in  another, 
commits  the  offense  when  he  maliciously  burns  it.° 

§  453.  Bnrning  One's  Own'  Building.  —  The  burning  one's  own 
building,  the  owner  being  also  the  occupant  and  in  possession, 
does  not  amount  to  the  crime  of  arson  i^  unless  with  intent  to 
set  iire  and  burn  the  building  or  property  of  another,^  though 
at  common  law  it  was  a  great  misdemeanor,  if  it  was  so  near 
to  other  houses  as  to  create  danger  to  thera;^  and  our  statute 
makes  it  a  criminal  offense  if  done  with  intent  to  injure  an 


>  E.  S.,  354,  §  17,  1  Hale  P.  U.,  568;  2  Bast  P.  C,  1031 ;  Gage  v.  Sheldon, 
3  Rich.,  242. 

"  Rex  v.  March,  1  Moody,  182. 

'  People  V.  Van  Blaroum,  2  John.,  105 ;  State  v.  Lyon,  13  Conn.,  487 ;  Rex 
e.  Wallis,  1  Moody  C.  C,  344';  Ritchie  «.  State,  7  Blackf.,  168 ;  State  «. 
Tool,  29  Conn.,  343;  Com.  i).  Dailey,  110  Mass.,  503. 

*  Rex  1).  Harris,  Foster,  113-115;  3  East  P.  0.,  1033;  Sullivan  ».  State,  5 
Stew.  &  Por.,  175 ;  Sweetapple  v.  Jessee,  5  B.  &  Aid.,  27 ;  Com.  v.  Erskine, 
8  Grat,  624. 

'  Rex  v.  Harris,  Foster,  113-115. 

'  Rex  V.  Gowen,  3  East  P.  C,  1027 ;  Rex  «.  Reckman,  S  East  P.  C,  1034. 

'  Erskine  v.  Com.,  8  Grat.,  627 ;  Bloss  v.  Tobey,  2  Pick.,  320. 

*  R.  S.,  354,  §  17. 

*  1  Hale  P.  C,  567,  568:  4  Black.  Com.,  331;  3  East  P.  C,  1037,  1030; 
Bloss  V.  Tohey,  2  Pick.,  325. 

'»  R.  S.,  354,  §  14 ;  McDonald  v.  People,  47  Ills.,  533 ;  State  v.  Elder,  21  La 
An.,  157;  People  v.  Schwartz,  32  Cal.,  160;  People  v.  Hughes,  29  Cal.,  257. 
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§454.  Variance. — The  evidence  of  ownership  must  corres- 
pond with  the  allegation  in  the  indictment,  or  the  variance 
will  be  t'atal,'  except  in  the  cases  provided  for  by  statute.''  An 
allegation  that  the  building  burned  was  "called  a  barn"  is 
sustained  by  proof  that  the  structure  burned,  though  but  an 
out-bnilding,  used  solely  for  sheltering  cattle,  'vtas  in  fact 
called  and  known  as  a  barn  by  the  people  in  that  vicinity.^ 

§455.  3.  It  must  be  Proved  that  the  Burning  was  Willful 
and  Malicious.''  —  Therefore  the  accidental  or  negligent  burn- 
ing of  another's  property,  though  it  occur  in  doing  an  un- 
lawful act,  as  shooting  at  poultry  or  game,  is  not  arson, ^unless 
done  in  committing  a  felony,  as  if  he  intended  to  steal  the 
poultry  or  game,  for  if  the  iirst  intent  be  felonious,  the  party 
must  abide  all  of  the  consequences.^  The  malice,  however,  in 
this  case,  as  in  many  others,  does  not  merely  imply  a  design  to 
injure  the  party  who  .is  eventually  the  sufferer,  but  an  evil 
and  malicious  intention,  however  general,  producing  damage 
to  individuals.''  So  the  willful  and  malicious  burning  need 
not  correspond  with  the  precise  intent  or  design  of  the  party.' 
For  if  a  man  design  feloniously  to  burn  one  house,  and  by 
mistake  or  accident  the  flames  destroy  another  instead  of  the 
one  intended,  he  will  be  guilty  of  willfully  and  maliciously 

'  Rex  V.  Rickman,  3  East  P.  C,  1034;  Rex  v.  Pedley,  2  East  P.  C.,1026; 
People  V.  Slater,  5  Hill,  401 ;  Com.  u.  Wade,  17  Pick.,  395;  State  a.  Lyon,  13 
Coiiu.,  487. 

■'  R.  S.,  351,  §  19 ;  and  see  Com.  v.  Harney,  10  Met.,  433. 

''  Slate  V.  Smith,  38  Iowa,  565. 

*  1  Hale  P.  C,  5B9;  3  Inst.,  67;  4  Black.  Com,,  333  ;  2  East  P.  C,  1033; 
Jes.,e  1).  State,  38  Missis.,  100  ;  State  v.  Johnson,  19  Iowa,  234. 

'3  Inst.,  67;  3  East  P.  C,  1019;  4  Black.  Com.,  232 ;  1  Hale  P.O.,  569; 
State  V.  Mitchell,  5  Ired.,  350. 

'  Foster,  258,.259;  2  Arch.  C.  P.  &  PI.,  734;  3  East  P.  C,  1019 ;  Brennan  v. 
People,  15  Ills.,  516. 

'^  Chitty  Gr.  L.,  1120. 

'  2  Arch.  C.  P.  &  PI.,  734;  3  Inst.,  67;  3  Greenl.  Ev.,  §  56;  1  Hawks  P.  0. 
C.  39,  S 19. 
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burning  the  latter/  even  if  the  house  intended  escape.^  So 
it  has  been  held  that  if  a  person  set  fire  to  a  stack,  the  fire 
from  which  is  likely  to  communicate  to  a  barn,  and  it  does  so, 
and  the  barn  is  burned,  he  is  in  point  of  law  indictable  for 
burning  the  barn.^  But  it  has  b^en  held  that  if  a  prisoner  in 
a  jail  sets  fire  to  it,  with  a  design  of  merely  burning  a  hole 
through  to  efi'ect  his  escape,  and  not  of  burning  it  down  for 
that  purpose,  this  is  not  arson.^  Malice  will  be  inferred  from 
the  act  of  burning.^ 

§  456.  Evidence  of  Intent  to  Injure  Insurer.  — Under  a  former 
statute  it  was  held  that  when  the  intent  to  injure  the  insurer 
existed,  it  was  immaterial  whether  the  policy  on  the  build- 
ing attempted  to  be  destroyed  was  valid  or  not  f  but  under 
the  present  statute,  making  the  burning  an  offense  only  when 
the  building  is  insured  at  the  time,  the  courts  will  probably 
hold  that  it  is  necessary  that  there  should  be  a  valid  policy  of 
insurance  on  the  building  burned  at  the  time  of  the  burning.' 
And  it  must  appear  that  the  defendant  knew  of  the  existence 
of  the  insurance,  since  this  is  a  necessary  ingredient  in  the 
offense.' 

§457.  Evidence  of  Attempts  to  solicit  another  to  commit 
the  offense  of  arson,  and  especially  to  furnish  him  with  ma- 
terials to  perpetrate  such  an  offense,  though  the  one  soliciting 
did  not  intend  to  be  present,  and  the  offense  is  not  in  fact 
committed  is  indictable  as  an  attempt.'  So  is  the  burning  of 
one's  own  house  with  intent  thereby  to  consume  the  house  of 
another,  though  the  others  be  not  in  fact  burned.^"   Where  an 

'  McDonald  «.  People,  47  Ills.,  533. 

"  Bex  V.  Gilson,  Euss.  &  Ry.,  138. 

=  Martin  v.  State,  28  Ala.,  71 

*  Hale  P.  C,  569 ;  1  Hawks  P.  C.  C,  39,  §  5 ;  3  CUtty  Cr.  L.,  112 ;  2  East  P. 
C,  1019. 

"  3  Ai-cli.  C.  P.  &  PI.,  724. 

■  1  Hale,  569 ;  3  Inst.,  67 ;  1  Hawks  P.  C.  C,  3,  §  19 ;  Rex  v.  Cooper,  5  Car. 
&  P.,  553 ;  Reg,  v.  Price,  9  Car.  &  P.,  729. 

'  People  B.  Cotteral,  18  Jolia.,  115 ;  State  v.  Mitchell,  5  Ired.,  350. 

'  Rex  V.  Farrington,  Russ.  &  Ky.,  207. 

'  People  i>.  Bush.,  4  Hill,  133;  Reg.  v.  Clayton,  1  Car.  &  K,  128. 

"  R.  D.  Holmes,  Cro.  Car.,  376,  W.Jones,  351. 
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indictment  alleges  that  the  defendant  attempted  to  set  fire  to 
a  dwelling-house  with  intent  to  burn  it  by  attempting  to  set 
fire  to  another  building,  the  jury  are  authorized  to  infer  the 
alleged  intent  from  the  evidence  respecting  the  attempt  to  set 
fire  to  the  other  building.^ 

2.    BuEGLAKT. 

§  458.  Provisions  of  the  Statute  • —  Definition  and  Punishment.  — 

"  Whoever  in  the  night  time,  willfully  and  maliciously  and 
forcibly  breaks  and  enters,  or  willfully  and  maliciously  with- 
out force  (the  doors  or  windows  being  open)  enters  into 
any  dwelling-house,  kitchen,  oflice,  shop,  store,  house,  ware- 
house, malt-house,  stilling-house,  mill,  pottery,  factory,  wa- 
ter-craft, freight  or  passenger  railroad  car,  church,  meeting- 
house, or  any  other  building,  with  the  intent  to  commit  mur- 
der, robbery,  rape,  mayhem,  larceny  or  other  felony,  shall  be 
deemed  guilty  of  burglary,  and  be  imprisoned  in  the  peniten- 
tiary for  a  term  not  less  than  one  year  nor  more  than  twenty 
years."^ 

§459.  Attempt  to  Commit.  —  "Whoever  shall  attempt  to 
break  and  enter  in  the  night  time,  any  building,  ship,  or  ves- 
sel, with  intent  to  commit  the  crime  of  murder,  rape,  rob- 
bery, larceny  or  other  felony,  shall  be  imprisoned  in  the  pen- 
itentiary not  less  than  one  nor  more  than  five  years.'" 

§460.  Burglar  Found  in  Bnilding. — "Whoever  is  found  in 
any  building,  ship  or  vessel,  with  intent  to  commit  the  crime 
of  murder,  rape,  robbery,  larceny  or  other  felony,  shall  be  im- 
prisoned in  the  penitentiary  not  less  than  one  year  nor  more 
than  five  years. "^ 

§461.  Having  Burglars'  Tools.  —  "Whoever  is  found  having 
any  pick-lock,  crow,  key,  bit,  or  other  instrument  or  tool, 
with  intent  to  break  and  enter  any  building,  ship  or  vessel, 
with  intent  to  commit  the  crime  of  murder,  rape,  robbery, 

'  Com.  e.  Harney,  10  Met.,  432. 
'  E.  8.,  357,  §  36;  Bell  v.  State,  20  Wis.,  599. 
"E.  S.,  357,  §37. 
.'Id.,  §38. 
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larceny  or  other  felony,  shall  be  imprisoned  in  the  peniten- 
tiary not  less  than  one  nor  more  than  two  years."' 

STATEMENT  OF  THE  OFFENSE   OF  BURGLARY. 

{Commence  as  inform  on  page  35)  that  C.  D.,  on  the  —  day  of — ,  A.  D.  18 — , 
about  the  hour  of  eleven,  in  the  night  time  of  the  same  day,''  at  the  town  of 
in  the  said  county  of and  state  of  Illinois,  feloniously,"  burglari- 
ously,* willfully,  maliciously,  and  forcibly"  did  break  and  enter"  the  dwelling' 

'  R.  S.,  357,  §39. 

"  The  words  "  in  the  night  time"  are  necessary.  State  «.  Seymour,  36  Me., 
225;  Lewis  ».  State,  16  Conn.,  32;  State  v.  G.  S.,  1  Tyler,  295;  Com.o.  Marks, 
4  Leigh,  653;  Thompson  d.  Cimi.,  4  Leigh,  652;  and  in  an  indictment  at 
common  law  it  was  necessary  to  state  the  hour  of  the  night.  1  Hale  P.  C, 
551 ;  2  East  P.  C,  513 ;  1  Chitty  Cr.  L,,  218,  244  ;  State  ».  G.  S.,  1  Tyler,  3J5 ; 
Rex  V.  Waddington,  2  East  P.  C,  513;  contra,  1  Whart.  Or.  L.,  270;  Com. 
v.  Williams,  2  Cusli.,  582;  People  v.  Burgess,  35  Cal.,  115;  though  it  need 
not  be  proved  as  laid ;  1  Hale  P.  C,  541:);  2  Bish.  Cr.  P.,  131.  The  words 
"  about  tiie  hour  of  eleven"  are  a  suUioieut  statement  of  the  hour.  State  «. 
Seymour,  36  Me.,  225 ;  see  State  v.  Mather,  N.  Chip,  32. 

"At  common  law  the  word  "feloniouslj'"  was  necessary.  1  Hawks  P.  C, 
C,  38,  §38;  2  Arch.  C.  P.  &  PI.,  264;  1  Chitty  Cr.  L.,  172;  Stuart  o.  Com.,  12 
Serg.  &  R.,  177. 

"  At  common  law  the  word  "  burglariously"  was  necessary.  2  Arch.  0. 
P.  &  PI,  264 ;  2  Hawks  P.  C,  §  55 ;  2  Hale  P.  C,  184 ;  1  Hale  P.  C,  549,  550 ; 
4  Co.,  396;  1  Chitty  Cr.  L.,  242;  contra,  Tully  v.  Com.,  4  Met.,  357. 

"  The  words  "  willfully,  maliciously  and  forcibly"  are  contained  in  the 
statute  and  should  not  be  omitted. 

"  The  words  "  break  and  enter"  must  both  be  inserted.  1  Hale  P.  0.,  550. 
Unless  it  is  alleged  that  the  door  or  wmdow  was  open.  R.  S.,  357,  §36; 
then  the  word  forcibly  should  be  omitted. 

'  The  word  "house"  was  formerly  held  insufficient  without  adding  the 
word  "dwelling."  4  Black.  Com.,  225;  1  Hale  P.  C,  550;  3  Chitty  Cr.  L., 
1109.  But  under  our  statute,  making  it  burglary  to  enter  any  building,  the 
word  "house,"  omitting  the  word  "dwelling,"  would  probably  be  sufficient. 
It  is  sufficient  to  describe  the  building  as  a  "  mansion-house,"  which  has 
been  held  to  be  a  sufficient  averment  that  it  is  a  dwelling-house.  Com.  o. 
Peimock,  3  Serg.  &  R.,  199 ;  and  in  New  York,  it  has  been  held  that  the  word 
"  house"  was  a  sufficient  description  of  a  dwelling-house.  Thompson  v. 
People,  3  Park.  Cr.  R.,  208.  As  a  general  rule  the  same  word  should  be 
used  in  an  indictment  to  describe  the  building  entered,  as  is  employed  in 
the  statute  defining  the  offense.  Com.  -o.  Tuck.  20  Pick.,  356  ;  Lamed  v. 
Com.,  13  Met.,  240;  Devoe  v.  Com.,  3  Met,  316;  Evans  «.  Com.,  3  Met.,  453; 
Phillips  V.  Com.,  8  Met.,  588.  In  the  state  of  Wisconsin  the  words  "  the 
dwelling-house  of  A,"  were  held  a  sufficient  averment,  tliat  such  building 
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house  of  the  said  A.  B.,'  there  situate,'  with  intent  then  and  there'  there- 
in feloniously*  and  burglariously  to  steal,"  take  and  carry  away  divers 


was  A's  place  of  residence  and  that  he  occupied  it  as  such  at  the  time  laid. 
Bell  J).  State,  20  Wis.,  599. 

'  It  is  necessary  to  aver  and  set  out  the  name  of  the  owner  of  the 
building  if  known,  if  not  known,  then  it  sh(puld  be  so  stated.  State  v.  Mor- 
rissey,  23  Iowa,  158,  Com.  ».  Perris,  108  Mass.,  1.  An  error  in  not  stating 
the  name  of  the  owner  to  a  common  intent  in  an  indictment  would  be  fatal. 
Bex  «.  "White,  1  Leach,  353 ;  3  East  P.  C,  513,  780 ;  Reg.  v.  Cranage,  1  Salk. 
385;  K.  e.  Cole,  Moor,  466.  The  allegation  that  the  defendant  broke  and 
entered  the  city  hall  of  Charlestown,  sufficiently  avers  tlie  ownership  of 
the  property.  Com.  v.  Williams,  3  Cush.,  583.  It  is  enough  if  the  per- 
son in  possession  and  occupancy  of  the  building  is  named  as  the  owner. 
Markman  d.  State,  25  Ga.,  53 ;  People  v.  Van  Blarcum,  2  John.,  105 ;  People 
V.  Smith,  1  Park.  Cr.  R.,  339;  Ducher «).  State,  18  Ohio,  308;  Houston  o. 
State,  38  Ga.,  165;  Com.  v.  Dailey,  110  Mass.,  .503. 

'  According  to  the  English  decisions  the  particular  town,  ville  or  wtu'd 
must  be  laid  correctly  in  an  indictment.  2  Arch.  C.  P.  &  PI.,  365.  And  it 
was  held  in  the  city  of  ISTew  York,  tliat  a  variance  in  the  number  of  the  ward 
was  fatal.  People  v.  Carney,  3  City  Hall  Rec,  44;  Norris  House,  3  Greene 
Iowa,  513;  but  in  Ohio  it  has  been  held  that  a  description  of  the  premises 
as  "  the  warehouse  of  W.  M.,  at  Sciota  county"  was  sufficient.  Spencer  v. 
State,  13  Ohio  R.,  401;  State  v.  Reed,  20  Iowa,  418;  State  v.  Crogan,  8 
Iowa,  533. 

'  The  woqds  "  then  and  there"  may  be  omitted.  Com.  v.  Dolierty,  10 
Cush.,  52;  and  see  Jackson  «.  People,  18  Ills.,  369. 

'  Necessary.  1  Hale  P.  C,  559  ;  2  Leach,  717 ;  3  Chitty  Cr.  L.,  1113 ;  Curtis 
V.  People,  Bre.,  197;  3d  Ed.,  356;  1  Scam.,  385;  Conolly  ».  People,  3  Scam., 
474;  argument  in  Clark  v.  People,  1  Scam.,  118;  contra.  Com.  v.  Browji,  3 
Rawle,  307;  Jones  ».  State,  11  N.  H.,  46;  and  see  Pei'ry  v.  People,  14 
Ills.,  497. 

°  The  felonious  intent  and  species  of  felony  intended  must  be  correctly 
stated  and  proved  as  alleged.  1  Hale,  561 ;  3  Chitty  Cr.  L.,  1114;  State  v. 
Lockhart,  24  Ga.,  430;  Portwood  ».  State,  39  Texas,  47.  And  an  allegation 
of  an  intent  to  commit  one  felony  will  not  be  supported  by  proof  of  an  in- 
tent to  commit  another.  2  East  P.  C,  514 ;  1  Hale  P.  C,  561 ;  Rex  v.  Ding- 
ley,  2  Leach,  840.  But  different  intents  may  be  averred  in  different  counts  in 
the  same  indictment.  Rex  s.  Thompson,  3  East  P.  C,  515;  3  Chiltv  Cr.  L., 
1113;  State  v.  Eaton,  8  Harring.,  554.  An  averment  of  a  general  intent  to 
steal.  Joslyn  «.  Com.,  9  Met,  236;  contra,  People  v.  Murray,  8  Cal.,  519,  or 
''with  intent  to  commit  the  crime  of  larceny."  Id.,  State  v.  Jones,  10  Iowa, 
206  ;  or  commit  a  rape.  Com.  v.  Doherty,  10  Cush.,  52,  has  been  held  a 
sufficient  allegation  of  intent,  even  in  an  indictment,  without  alleging  the 
facts  constituting  the  felony  intended  to  be  commited  in  technical  language. 
21 
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goods  and  chattels'  of  the  said  A.  B.,''  then  and  there  being  in  the  said 
dwelling-house,  (and  the  said  C.  D.  then  and  there  in  the  said  dwelling- 
house,  feloniously  and  burglariously  did  steal,'  take  and  carry  away  one 
gold  watch  of  the  value  of  one  hundred  dollars,  the  goods  and  chattels  of 
the  said  A.  B.,*  then  and  there  being  found  in  the  said  dwelling-house)  {con- 
clude as  in,  form  on  page  35). 

§462.  Evidence.  —  1.  Both  the  Breaking  and  Entering  must  be 
Proved  to  Have  been  Done  in  the  Night-time;  but  itis  not  essential 
that  both  be  done  in  the  same  night.^  And  it  is  night  in  the 
sense  of  the  law  when  there  is  not  daylight  enough  to  dis- 

'  The  words  "  goods  and  chattels"  imply  a  value.  Spencer  s.  State,  13 
Ohio,  401;  Com.  d.  Williams,  3  Gush.,  583;  Spears  v.  State,  3  Ohio  N.  S., 
583;  and  the  statement  of  the  kind  or  value  of  the  goods  is  necessary; 
Hunter  v.  State,  39  Ind.,  80;  Speaoer  n.  State,  13  Ohio,  401  ;  contra,  People 
B.  Murray,  8  Cal.,  519;  and  is  usually  omitted;  3  Chitty  Cr.  L.,  1118;  Con- 
oily «.  People,  3  Scam.,  478.  Proof  of  their  value  on  the  trial  is  not  neces- 
sary.    Spencer  t\  State,  13  Ohio,  401. 

^  The  ownership  of  the  goods  must  be  correctly  stated  as  in  lai-ceny.  3 
Chitty  Cr.  L.,  1118,  n.  .c.  And  if  the  proof  shows  that  the  goods  belonged 
to  another,  the  defendant  must  be  acquitted.  Rex  v.  Jenks,  3  East  P.  C, 
514.  But  where  an  indictment  alleged  the  intent  to  be  generally  the  goods 
and  chattels  in  the  said  dwelling-house,  then  and  there  being,  to  steal,  and 
charged  the  defendant  with  stealing  the  goods  of  A  therein,  it  was  held  to 
be  satisfied  by  proof  of  a  breaking  into  the  house  with  intent  to  steal  the 
goods  there  generally,  though  the  goods  actually  stolen  did  not  belong  to 
A  alone.     Reg.  v.  Clark,  1  Car.  &  K.,  431. 

^  The  statement  that  the  larceny  was  actually  committed,  contained  with- 
in the  brackets,  may  be  omitted,  as  the  ofl'ense  of  burglary  is  complete 
without  such  statement.  1  Hale  P.  C,  560 ;  R.  v.  Furnival,  Russ.  &  Ry.,  445 ; 
Rex  D.  Vandercomb,  3  East  P.  C,  514;  R.  v.  Watkins  C.  &  M.,  3S4;  State  v. 
Henley,  30  Mo.,  509;  and  the  addition  of  sach  statement  does  not  make  an 
indictment  bad  for  duplicity.  Com.  v.  Tuck.,  30  Pick.,  3.36 ;  State  v.  Bra- 
dy, 14  Vt.,  353;  Stoops  «.  Com.,  7  Serg.  &  R.,  491 ;  State  o.  Squires,  11  N.  H., 
37;  13  N.  H.,  43;  Com.  «.  Hope,  33  Pick.,  1;  nor  does  it  affect  the  validity 
of  an  indictment  if  on  examination  the  allegati(m  of  larceny  or  other  offense 
is  found  to  be  defective.     Larned  u.  Com.,  13  Met.,  340. 

■*  Where  the  indictment  avers  that  the  defendant  broke  and  entered  the 
dwelling-house  of  one  person  with  intent  to  steal  his  goods,  and  having  so 
entered  then  and  there  stole  and  carried  away  the  goods  of  another  person 
then  and  there  being  found,  there  is  no  misjoinder  of  otfenses.  State  ». 
Brady,  14  Vt.,  353. 

'  R.  S.,  357,  §36;  Hale  P.  C,  551;  4  Black.  Com.,  336;  Russ.  on  C,  417; 
State  V.  Whit.,  4  Jones  N.  C,  349;  State  «.  Bancroft,  10  N.  H.,  105;  Rex  ». 
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cover  a  man's  face.'  The  time  of  entry  may  be  shown  bycir- 
cumstancial  evidence  like  other  facts.^  Where  the  entry  is 
through  a  brick  wall  into  the  vault  of  a  bank,  any  breaking 
and  entering  at  night  is  sufficient,  though  the  entry  was  not 
fully  consummated  until  after  daylight.' 

§463.  2.  It  must  be  Proved  that  the  Defendant  Forcibly  Broke 
and  Entered  the  Building^  unless  the  doors  or  windows  were 
open.'  Probably  the  word  "forcibly"  in  the  statute  requires 
no  more  force  to  be  used  than  was  required  at  common  law  to 
commit  a  trespass."  Therefore,  a  forcible  breaking  may  be  by 
lifting  a  latch  and  opening  the  door ;'  picking,  turning  back  or 
opening  the  lock  with  a  false  key  or  other  instrument;*  re- 
moving or  breaking  a  pane  of  glass  and  inserting  the  hand  or 
even,  a  finger  ;^  pulling  up  or  down  any  unfastened  sash ;'"  re- 
moving the  fastening  of  a  window  by  inserting.the  hand  through 
a  broken  pane;''  cutting  and  tearing  down  a  netting  of  twine 

Jordan,  7  Car.  &  P.,  432;  Reg.  v.  Bird,  9  Car.  &  P.,  44;  R.  v.  Smith,  Russ.  & 
Ry.,  417 ;  Rex  v.  Segar,  Comb.,  401 ;  Lewis  «.  State,  16  Conn.,'  32 ;  Reg.  v.  Pol. 
ley,  1  Car.  &  K.,  77. 

>  3  Inst,  63;  3  Chitty  Cr.  L.,  1105;  3  Arch.  C.  P.  &  PI.,  308;  State  v.  Ban- 
croft, 10  N.  H.,  105;  Com.  xj.  .Chevalier,  7  Dana,  134;  contra,  Thomas  s. 
State,  0  How.  Missis.,  20. 

"  State  i).  Bancroft,  10  N.  H.,  105. 

=  Com.  V.  Glover,  111  Mass.,  395. 

*  Roscoe  Cr.  Ev.,  340;  3  Chitty  Cr.  L.,  1106;  4  Black.  Com.,  326 ;  Rex  v. 
Hughes,  1  Leach,  406,  2  East  P.  C,  491 ;  Anonymous,  J.  Kel.,  67 ;  Com. 
«.  Shupney,  105  Mass.,  588. 

'  R.  S.,  357,  §  36. 

»  Croff.  «.  Ballinger,  18  Ills.,  303 ;  Smith  v.  Hoag,  45  Ills.,  251 ;  Reeder  v. 
Purdy,  41  Ills.,  379;  Ducher  v.  State,  18  Ohio,  308;  contra,  People- s.  Bush., 
3  Park.  Cr.  R.,  553 ;  Com.  v.  Trimmer,  1  Mass.,  476 ;  Rex  v.  Paine,  7  Car.  & 
P.,  135. 

'  3  Greeul.  Ev.,  §  76;  1  Hale  P.  C,  553;  3  East  P.  C,  487  ;  3  Chitty  Cr.  L., 
1093 ;  2  Bish.  Cr.  L.,  §  97  ;  State  v.  Reid,  20  Iowa,  421 ;  Curtis  d.  Hubbard, 
1  Hill,  238  ;  Rex  v.  Gmy,  1  Stra.,  481;  contra.  People  v.  Bush,  3  Park.  Cr. 
R.,  558 ;  People  v.  Fraiick,  Hill  &  Denio,  63. 

"  1  Hale  P.  C.,552  ;  Russ.  on  C,  783;  Pugh  v.  Griffith,  7  Ad.  &  El.,  837. 

'  RexD.  Davis,  Russ.  &  Ry.,  499;  Rex  i>.  Perkins,  1  Car.  &  P.,  300;  Reg. 
a.  Bird,  9  Car.  &  P.,  44. 

"  Rex  V.  Haines,  Russ.  &  Ry.,  451. 

"  Rex  V.  Robinson,  1  Moody  C.  C,  337. 
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nailed  over  an  open  window;*  pushing  open  a  window  which 
moved  on  hinges  and  was  fastened  by  a  wedge  ;^  thrusting  him- 
self down  chimney ;'  breaking  open  an  inner  door  after  hav- 
ing entered  through  an  open  door  or  window,^  or  by  the  like 
acts.^  The  breaking  must  be  such  as  will  afford  the  burglar 
an  opportunity  of  entering  so  as  to  commit  the  intended 
felony.*  Procuring  the  door  to  be  opened  by  a  fraud  prac- 
ticed on  the  occupant/  is  a  breaking  of  the  building  within 
the  meaning  of  the  statute.*  If  a  guest  in  a  hotel  leaves  his 
own  room  and  breaks  into  the  room  of  another  guest,  for  the 
purpose  of  committing  a  felony  there,  he  commits  burglary.' 

§  464.  Entry.  —  An  entry  is  required  as  well  as  a  breaking.'" 
It  is  not  necessary  that  the  whole  body  should  be  introduced 
into  the  building  to  make  the  entry  complete."  Any  the 
least  entry,  either  with  the  whole  or  any  part  of  the  body,'^  fin- 
ger," hand'^  or  foot,'^  or  with  any  instrument'^  or  weapon" 
introduced  for  the  purpose  of  committing  any  of  the  crimes 

'  Com.  V.  Step'hen8on,.8  Pick.,  354;  Hunter  v.  Com.,  7  Grat.,  641 

'  Rex  V.  Hall,  Rusa.  &  Ry.,  355. 

'  Donoho  v.  State,  3G  Ala.,  281 ;  Reg.  v.  Brice,  Russ.  &  Ry.,  450. 

*  2  East  P.  C,  488;  1  Hale  P.  C,  524,  554  ■;  Rex  v.  Johnson,  2  East  P.  C, 
488;  States.  Wilson,  Coxe,  439,  441. 

"2  31311.  Or.  L.,  g91. 

'  Barb.  Cr.  L.,  97 ;  Rex  v.  Hughes,  1  Leach.  C.  C,  406,  3  East  P.  C,  491. 

'  Fisher  ii.  State,  43  Ala.,  17 ;  Rex  v.  Hughes,  1  Leach.,  406,  3  East  P. 
C,  491. 

"  State  V.  Johnson,  Phillips,  186. 

"  2  Hale  P.  C,  354 ;  anonymous,  1  Hale  P.  C,  534,  J  Kel.,  67 ;  Rex  v.  John- 
son,  3  East  P.  C,  488 ;  State  v.  Clark,  43  Vt.,  629. 

"  3  Chitfy  Cr.  L.,  1108. 

"  3  Inst.,  64;  4  Black.  Com.,  227;  Rex  v.  Swallow,  2  Russ.  C.  &  M.,  10; 
State  V.  McCall,  4  Ala.,  643. 

'^  3  Chitty  Cr.  L.,  1108. 

"  Rex  V.  Davis,  Russ.  &  R.,  499. 

"  Gibbon's  Case,  Foster,  107 ;  Anonymous,  1  Anderson,  115 ;  Rex  v.  Perkes 
J  Car.  &  P.,  300 ;  Robert's  Case,  2  Bast  P.  C,  487 ;  Rex  v.  Bailey,  Russ.  & 
R.,  341,  1  Moody,  23. 

"  Barb.  Cr.  L.,  98. 

"  Roscoe  Cr.  Ev.,  346;  3  Inst.,  64. 

"  1  Hale  P.  C,  555 ;  1  Hawks  P.  C.  C,  38,  §  11 ;  3  East  P.  C,  90. 
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enumerated  in  the  statute,  or  other  felony,  will  be  sufficient.^ 
As  by  putting  in  the  hand  to  take  out  a  watch  or  other  thing 
within  reach.^  So  putting  in  a  hook  or  other  instrument  to 
hook  or  reach  out  things,  with  intent  to  steal,' or  a  pistol  with 
intent  to  kill,  is  a  sufficient  entry  though  the  hand  is  not  in.' 
But  if  the  instrument  were  inserted,  not  for  the  purpose  of 
stealing  or  committing  a  felony,  but  for  the  purpose  of  com- 
pleting the  breaking  and  thereby  effecting  an  entrance  to 
commit  the  intended  felony,  such  insertion  is  not  a  sufficient 
entry  to  make  the  offense  of  burglary  complete.'  Shooting 
through  the  window  with  intent  to  commit  the  offense  of 
mayhem  or  murder,  is  in  all  probability  a  sufficiently  forcible 
entry  to  make  the  offense  burglary. °  And  an  entry  down  a 
chimney  is  a  sufficient  entry  into  a  house.^  So  if  after  break- 
ing open  the  building  the  thief  sends  in  a  child  of  tender  age 
to  bring  out  the  goods,  he  is  guilty  of  burglary.'  So  where 
several  come  to  commit  a  burglary  and  some  stand  to  watch 
in  an  adjacent  place,  and  others  enter  and  steal,  the  act  of 
one  is  the  act  of  all  and  all,  are  equally  guilty  of  burglary.' 

§  465.  3.  It  must  be  Proved  that  the  Defendant  Broke  and  entered 
the  Building  Described  in  the  Complaint  or  Indictment.  —  Formerly 
burglary  could  only  be  committed  by  breaking  and  entering 
another  mansion  or  dwelling-house,'"  or  in  a  church;"  but  im- 
der  the  present  statute  the  offense  may  be  committed  by 
breaking  and  entering  any  building.'^ 

'  3  Whart.  Cr.  L.,  §§  1549-1554. 

'  Gibbon's  Case,  Foster,  107 ;  2  East  P.  C,  490. 

'  Roscoe  Cr.  Ev.,  346;  3  Black.  Com.,  327;  3  Inst.,  64;  Anonymous,  1 
Hale  P.  C,  553. 

*  Id.,  2  Bish.  Cr.  L.,  §  92. 

'  3  Inst.,  64 ;  1  Hawks  P.  C.  C,  132,  §§  11,  12 ;  Rex  s.  Hughes,  1  Leach,  406 ; 
2  East  P.  C,  491 ;  Hex  v.  Rust.,  1  Moody  C.  C,  183. 

"  2  Bish.  Cr.  L.,  §94;  3  Chitty  Cr.  L.,  1108;  1  Hawks  P.  0.  C,  38,  §  11;  2 
East  P.  C,  490 ;  contra,  1  Hale  P.  C,  555. 

'  Rex  V.  Brice,  Russ.  &  Ry.,  450. 

'  1  Hale  P.  C,  555,  556. 

=  3  lust.,  63 ;  2  East  P.  C,  486 ;  1  Hale  P.  C,  439. 

'»  3  Greenl.  Ev.,  §  79. 

"  2  Bish.  Cr.  L.,  §  105 ;  Reg.  v.  Baker,  3  Cox  C.  C,  581. 

■»  R.  S.,  357,  §  36. 
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§  466.  Ownership.  —  The  ownership  of  the  building  must  he 
proved  as  laid.*  If  alleged  to  belong  to  A.  B.  and  0.  D., 
partners,  it  is  not  sufficient  to  prove  the  ownership  to  be  in 
B.  and  D.  partners,  but  the  Christian  names  of  the  partners 
must  be  shown.^  As  a  general  rule  the  person  in  the  actual 
possession  and  occupancy  of  the  building  as  against  a  burglar 
will  be  deemed  to  be  the  owner,^  and  the  tenure  by  which  the 
occupier  holds  the  premises  will  not  be  inquired  into.  It  is 
enough  that  it  was  his  actual  dwelling  at  the  time.^  And 
though  the  possession  is  not  lawful  as  against  a  person  claim- 
ing title,  still  if  the  occupant  is  in  actual  and  peaceable  pos- 
session the  ownership  may  be  laid  in  him.'  Formerly  the 
husband  was  deemed  to  be  the  owner  of  the  dwellingrhouse 
occupied  by  the  wife,  even  though  he  did  not  live  with  or  pro- 
vide for  her,^  but  it  is  presumed  that  under  the  present  law 
it  would  be  sufficient  in  such  case  to  lay  the  ownership  of  the 
house  in  the  wife.^  Where  the  master  occupies  the  building 
of  his  servant  the  ownership  should  be  alleged  to  be  in  the 
master,'  but  if  the  servant  occupies  the  building  in  his  own 
right  and  not  in  the  right  of  his  master,  the  ownership  should 
be  alleged  to  be  in  the  servant." 

§  467.  Tools. — After  proving  that  a  burglary  has  been  com- 
mitted, then  evidence  may  be  received  connecting  the  prisoner 
with  the  burglarly  and  with  the  tools.*"     For  this  purpose  it 

1  Rex  V.  White,  1  Leach,  252 ;  3  East  P.  C,  513,  780 ;  Reg.  v.  Carnage,  1 
Salk.,  385. 

"  Doan  V.  State,  26  Ind.,  495. 

'  Markliam  v.  State,  25  Ga.,  52. 

'  People  i>.  Blarcum,  2  John.,  105 ;  People  ».  Smith,  1  Park.  Cr.  R.,  329. 

°  Houston  J).  State,  38  Ga.,  165. 

=  Rex  V.  Farre,  J.  Kel.,  43  ;  Boggett  v.  Frier,  11  East,  301 ;  Rex  v.  Smyth, 
5  Car.  &  P.,  201 ;  Rex  v.  French,  Russ.  &  Ry.,  491 ;  Rex  i).  Wilford,  Russ.  & 
Ry.,  517;  Com.  ».  Dailey,  110  Mass.,  503. 

'  Ducher  v.  State,  18  Ohio,  808. 

'  Rex  V.  Stock,  2  Taunt,  339,  3  Leach,  1015,  Russ.  &  Ry.,  185 ;  Rex  v. 
Rawlins,  7  Car.  &  P.,  150;  Rex  v.  Picket,  2  East  P.  C,  501. 

=  Rex  V.  Jarvis,  1  Moody,  7 ;  Rex  v.  Smyth,  5  Car.  &  P.,  201;  Rex  v.  Job- 
ling,  Russ.  &  Ry.,  525 ;  Rex  i>.  Camfleld,  1  Moody,  42. 

"  People  V.  Winters,  29  Cal.,  658 ;  State  v.  Reed,  20  Iowa,  420. 
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is  competent  to  show  that  the  implements  used  in  committing 
the  offense  came  fioni  the  prisoner's  home,^  or  that  burgla- 
rious tools  and  implements  were  found  in  the  possession  of  the 
defendant  at  the  time  of.  his  arrest.''^  And  such  tools  and  im- 
plements maybe  brought  into  court  and  exhibited  to  the  jury, 
even  though  only  a  part  of  them  were  adapted  to  the  commis- 
sion of  the  particular  offense.' 

§468.  Stolen  Goods.  —  Evidence  that  goods  stolen  from  the 
building  at  the  time  the  burglary  was  committed  were  found 
in  the  possession  of  the  defendant  is  pertinent.^ 

§469.  4.  Both  the  Breaking  and  Enti-y  must  be  Shown  to  have 
been  Done  Willfully  and  Ualitionsly  and  with  the  Felonious  Intent 
Charged.^  —  These  are  usually  proved  by  .the  circumstances 
connected  with  each  case.^  Evidence  tliat  the  felony  was  ac- 
tually committed  raises  a  strong  presumption  that  the  entry 
was  with  the  intent  to  commit  such  a  felony;^  but  this  pre- 
sumption may  be  overcome  by  proof  if  it  clearly  appears  that 
the  entry  was  not  for  that  but  for  some  other  purpose.*  If 
no  felony  was  committed,  then  the  intent  to  commit  the  felony 
charged  must  be  distinctly  proved,'  and  it  is  not  sufficient  to 
prove  another  felony  which  would  have  made  the  offense  com- 
plete if  it  had  been  charged. '"  Evidence  of  the  intoxication  of 
the  defendant  at  the  time  of  the  entry  is  admissible  to  be  con- 

'  People  V.  Larned,  3  Sekl.,  445;  State  ».  Harrolcl,  38  Mo.,  496. 

«  Com.  V.  Williams,  2  Cusb.,  582. 

=  Icl. 

'  Slate?).  Reed,  20  Iowa,  420. 

'  3  East  P.  C,  .551;  1  Hale  P.  C,  551;  Rex  v.  Smith,  Russ.  &  Ry.,  417; 
Rex  V.  Jordan,  7  Car.  &  P.,  432. 

"  Lewis  Cr.  L.,  137;  3  Cliitty  Cr.  L.,  IIOS;  State  v.  Bancroft,  10  N.  H.,  105; 
^  Park.  Cr.  B.,  583 ;  People  v.  jMarks,  4  Park.  Cr.  B.,  153 ;  Com.  b.  Dolierty, 
10  Cush.,  52;  State  i>.  Boon,  13  Ired.,  244. 

'  1  Hale  P.  C,  SCO ;  Rosooe  Cr.  Ev.,  365;  3  Greeul.  Ev.,  §83;  People  v. 
Marks,  4  P.  C,  R.,  153;  Bex  v.  Lncost,  J  Kel.,  30. 

"  3  Arch.  C.  P.  &  PI.,  309  ;  1  Hale  P.  C,  559,  561  ;  Rex  v.  Knight,  3  East 
P.  C,  510. 

'  3  Greenl.  Ev.,  S  82;  Roscoe  Cr.  Ev.,  364. 

"  Rex  V.  Dobbs,  2  East  P.  C,  513;  Rex  v.  Dingly,  2  Leach,  840,  841;  1 
Hale,  561;  Rex.  ».  Kniglit,  3  East  P.  C,  510;  Higgins  «.  Lee,  16  Ills.,  501; 
Rex  V.  Jenks,  2  East  P.  C,  514. 
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sidered  by  the  jury  in  determining  whether  the  entry  was 
with  intent  to  commit  a  crime  or  not.'  It  is  not  necessary 
that  the  oflense  alleged  and  proved  to  have  been  intended  to 
have  been  committed  should  be  a  felony  at  common  law,  for 
if  it  is  made  a  felony  by  statute  it  is  sufficient.''  If,  however, 
the  prisoner  enters  with  the  intent  to  commit  a  trespass  or 
misdemeaner,  it  is  no  burglary.'  As  where  the  prisoner  en- 
ters with  the  intent  to  beat  some  person  in  the  building,  even 
though  killing  or  murder  may  be  the  consequence,  yet  if  the 
primary  intention  was  not  to  kill  or  commit  a  felony,  it  is  no 
burglary.'*  It  has  been  held  that  if  there  were  facts  unknown 
to  the  defendant,  making  it  impossible  for  the  defendant  to 
commit  the  felony  intended,  there  is  no  burglary,'  but  the  cor- 
rectness of  this  doctrine  has  been  questioned.^  If  the  prose- 
cutor fails  to  prove  the  forcible  breaking  or  entry,  or  that  it 
was  willful  or  malicious,  or  with  the  intent  charged,  still  the 
prisoner  may  be  convicted  of  larceny  if  he  is  charged  with 
the  actual  commission  of  such  offense.  It  would  be  otherwise 
if  only  an  attempt  to  commit  such  offense  is  charged^. 

§  470.  View  by  Jury.  —  It  has  been  held  that  in  a  suitable 
case  the  jury  may  have  a  view  of  the  premises  burned*  or  of  a 
board  from  the  burned  building." 

'  State  «.  Bell,  39  Iowa,  316. 

"  3  Greenl.  Ev.,  §  82 ;  Rex  v.  Knight,  3  Bast  P.  C,  510 ;  R.  v.  Gray  8tr.,  481. 

•  Com.  V.  Newell,  7  Mass.,  245 ;  Rex  v.  Diugley,  1  Show,  53 ;  Rex  v.  Knight, 
2  East  P.  C,  510;  State  v.  Cooper,  16  Vt.,  551;  Anonymous,  Dalison,  33; 
Stale  V.  Eaton,  3  Harring.  Del.,  554;  State  «.  "Wilson,  Cox,  439,  441. 

*  1  Hale  P.  C,  561 ;  Rex  «.  Knight,  2  East  P.  0.,  509,  510. 

'  Rex  V.  Jenks,  3  Leach,  774,  2  East  P.  C,  514;  Rex  ».  Lyons,  S  East  P. 
C,  497. 

»  3  Bish.  Cr.  L.,  §  114. 

'  Reg.  «.  Clark,  1  Car.  &  K.,  431 ;  Anonymous,  31  Me.,  593;  Com.  i-.Hope, 
22  Pick.,  1 ;  People  v.  Snyder,  2  Park.  Cr.  R.,  23 ;  State  d.  Brady,  14  Vt.,  353 ; 
State  V.  Cocker,  3  Harring.  Del.,  554;  Rex  v.  Withal,  3  East  P.  C,  515,  517, 
1  Leach,  88. 

"  Fleming  v.  State,  11  lud.,  334. 

'  Com.  V.  Betton,  5  Cush.,  437. 
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3.  Embezzlement. 

§471.  When  Larceny.  —  "Whoever  embezzles  or  fraudu- 
lently converts  to  his  own  use  or  secretes,  with  intent  to  em- 
bezzle or  fraudulently  to  convert  to  his  own  use,  money,  goods 
or  property  delivered  to  him,  which  may  be  the  subject  of 
larceny,  or  any  part  thereof,  shall  be  deemed  guilty  of  lar- 
ceny."^ 

§  472.  By  Oflcers  of  Corporations,  etc.  —  ''If  any  officer,  agent, 
clerk  or  servant  of  any  incorporated  company ;  or  if  a  clerk, 
agent,  servant  or  apprentice  of  any  person  or  co-partnership, 
or  society,  embezzles  or  fraudulently  converts  to  his  own  use, 
or  takes  and  secretes  with  intent  so  to  do,  without  the  con- 
sent of  his  company,  employer  or  master,  any  property  of 
such  company,  employer,  master,  or  another,  which  has  couie 
to  his  possession,  or  is  under  his  care  by  virtue  of  such  office 
or  employment,  he  shall  be  deemed  guilty  of  larceny."'-^ 

§  473.  By  Banker,  Officer  or  Agent.  —  "If  any  banker  or 
broker,  or  his  agent  or  servant,  or  any  officer,  agent  or  ser- 
vant of  any  banking  company  or  incorporated  bank,  fraudu- 
lently converts  to  his  own  use,  or  fraudulently  takes  and  se- 
cretes with  intent  so  to  do,  any  bullion,  money,  note,  bill,  bond 
or  other  property  belonging  to  and  in  the  possession  of  such 
bank,  banker,  broker  or  banking  company,  or  belonging  to 
any  person,  and  deposited  therein  or  therewith,  he  shall, 
whether  intrusted  with  the  custody  thereof  or  not,  be  deemed 
guilty  of  larceny."' 

§  474.  Of  Railroad  Ticket.  —  "  Whenever  any  person  in  the 
employ  of  any  railroad  company,  whether  Such  company  is 
incorporated  by  this  or  any  other  state,  shall  fraudulently 

.'  R.  S.,  362,  §74;  see  Zschocke  v.  People,  62  Ills.,  127;  White  v.  State,  30 
Wis.,  246;  Ennis  v.  State,  3  Greene  Iowa,  67;  State  i).  Stoller,  38  Iowa,  3S1. 

'  R.  S.,  363,  §  75 ;  State  v.  Orwig,  24  Iowa,  103.  The  V.  S.  St.  of  1864,  c.  106, 
§  55,  making  embezzlement  of  the  funds  of  a  national  bank  by  one  of  its  offi- 
cers a  misdemeanor,  does  not  interfere  with  the  jurisdiction  of  the  state  courts 
over  larcenies  committed  upon  the  property  of  a  national  bank  by  one  of 
its  officers.    Com.  ii.  Barrey,  116  Mass.,  1. 

'  R.  S.,  363,  §  76. 
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neglect  to  cancel  or  return  to  the  proper  officer,  company,  or 
agent  any  coupon  or  other  railroad  ticket  or  pass,  with  the 
intent  to  permit  the  same  to  be  used  in  fraud  or  injury  of  any  . 
such  company,  or  if  any  person  shall  steal  or  embezzle  any 
such  coupon  or  other  railroad  ticket  or  pass,  or  shall  fraudu- 
lently stamp  or  print  or  sign  any  such  ticket,  coupon  or  pass, 
or  shall  fraudulently  sell  or  put  in  circulation  any  such  ticket, 
coupon  or  pass,  the  person  so  offending  shall  be  punished  by 
imprisonment  in  the  penitentiary  for  the  term  of  one  year."' 
§  475.  By  Commission  Merchants  and  Others.  —  "  If  any  ware- 
houseman, storage,  forwarding  or  commission  merchant,  or 
other  person  selling  on  commission,  or  his  agent,  clferk  or 
servant,  shall  convert  to  his  own  use  any  fruit,  grain,  flour, 
beef,  pork,  or  other  property,  or  the  proceeds  or  avails  thereof, 
without  the  consent  of  the  owner  thereof,  or  shall  fail  to  pay 
over  the  avails  or  proceeds  thereof,  less  his  proper  charges,  on 
demand  by  the  person  entitled  to  receive  the  same,  or  his 
duly  authorized  agent,  he  shall  be  fined  not  exceeding  one 
thousand  dollars,  or  confined  in  the  county  jail  not  exceeding 
one  year,  or  both,  and  shall  be  liable  to  the  person  injured  in 
double  the  value  of  the  property  or  amount  of  the  money  so 
converted."^ 

§  476.  By  Attorneys  and  Other  Officers.  —  "'If  any  attorney-at- 
law,  justice  of  the  peace,  constable,  clerk  of  a  court,  or  other 
person  authorized  by  law  to  collect  money,  shall  fail  or  refuse 
to  pay  over  any  money  collected  by  him,  less  his  proper 
charges,  on  demand  by  the  person  entitled  to  receive  the 
same,  or  his  agent  duly  authorized,  he  shall  be  fined  not  ex- 
ceeding double  tlie  amount  I'etained  by  him,  or  confined  in 
the  county  jail  not  exceeding  one  year,  or  both,  and  be  re- 
moved from  his  office,  and  thereafter  he  shall  be  ineligible  to 
be  elected  or  appointed  to  or  hold  any  office  under  the  con- 
stitution or  laws  of  this  state.     And  if  such  offender  is  an  at- 


'  R.  S.,  363,  §77. 

"  Id.,  §  78.    An  actual  demand  must  be  proved  in  order  to  secure  a  con- 
viction under  this  section.    Wright  ■o.  People,  61  Ills.,  383. 
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torney-at-law,  he  shall  thereafter  be  forever  prohibited  from 
practicing  his  profession  in  this  state.'" 

§  477.  By  a  Public  Officer  or  his  Servant.  — "  If  any  state, 
county,  township,  city,  town,  village  or  other  officer  elected 
or  appointed  under  the  constitution  or  laws  of  this  state,  or 
any  clerk,  agent,  servant  or  employe  of  any  such  officer,  em- 
bezzles or  fraudulently  converts  to  his  own  use,  or  fraudu- 
lently takes  or  secretes  with  intent  so  to  do,  any  money, 
bonds,  mortgages,  coupons,  bank  bills,  notes,  warrants,  orders, 
funds  or  securities,  books  of  record,  or  of  accounts,  or  other 
property  belonging  to  or  in  the  possession  of  the  state  or  such 
county,  township,  city,  town,  or  village,  or  in  the  possession 
of  such  officer  by  virtue  of  his  office,  he  shall  be  imprisoned 
in  the  penitentiary  not  less  than  one  nor  more  than  fifteen 
years.  "^ 

§  478.  By  Public  Officer  in  Loaning  or  Using  Public  Funds.  — 
"  If  any  state,  county,  township,  city,  town,  village  or  other 
officer  elected  or  appointed  under  the  constitution  or  laws  of 
this  state,  master  in  chancery,  commissioner  or  other  officer 
of  any  court,  or  any  clerk,  agent,  servant,  or  employe  of  any 
such  officer,  shall  use  by  way  of  investment  or  loan  for  his 
own  use,  except  as  authorized  by  law,  with  or  without  inter- 
est, any  portion  of  the  money,  bonds,  mortgages,  coupons, 
bank  bills,  notes,  warrants,  orders  or  other  funds  or  securities 
intrusted  to  him  for  safe-keejjing,  disbursement,  transfer  or 
other  purpose,  if  the  sum  or  value  of  the  property  so  used 
does  not  exceed  one  hundred  dollars,  he  shall  be  fined  not  ex- 
ceeding two  hundred  dollars,  or  confined  in  the  county  jail 
not  exceeding  three  months,  or  both,  or  if  the  sum  or  value 
of  the  property  so  used  or  loaned  exceeds  one  hundred  dol- 
lars, he  shall  be  fined  in  double  the  amount  so  used  or  loan- 
ed, or  confined  in  the  county  jail  not  exceeding  one  year,  or 
both.'" 

§  479.  Indictment. — "  In  prosecutions  for  the  off'ense  of  embez- 

'  R.  S.,  363,  §79,  People  n.  Palmer,  61  Ills.,  2.')5. 
'  R.  S.,  363,  g  80,  State  v.  Orwig,  24  Iowa,  103. 
'  R.  S.,  363,  1 81. 
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zling,  fraudulently  converting  to  one's  own  use,  or  frandulentlj 
taking  or  secreting  witli  intent  so  to  embezzle  and  convert  the 
bullion,  money,  notes,  bank  notes,  checks,  drafts,  bills  of  ex- 
change, obligations  or  other  securities  for  money,  of  any  per- 
son, bank,  incorporated  company  or  copartnership,  by  a 
cashier  or  other  officer,  clerk,  agent  or  servant  of  such  person, 
bank,  incorporated  company,  or  copartnership,  it  shall  be  suf- 
ficient to  allege  generally  in  the  indictment  an  embezzle- 
ment, fraudulent  conversion,  or  taking  with  such  intent,  of 
funds  of  such  person,  bank,  incorporated  company  or  co- 
partnership to  a  certain  value  or  amount,  without  specifying 
any  particulars  of  such  embezzlement,  and  on  the  trial  evi- 
dence may  be  given  of  any  such  embezzlement,  fraudulent 
conversion,  or  taking  with  such  intent,  and  it  shall  be  suffi- 
cient to  maintain  the  charge  in  the  indictment,  if  it  is  proved 
that  any  bullion,  money,  note,  bank  note,  check,  draft,  bill  of 
exchange,  or  other  security  for  money  of  such  person,  bank, 
incorporated  company  or  copartnership,  of  whatever  value  or 
amount,  M'as  fraudulently  embezzled,  converted  or  taken  with 
such  intent,  by  such  cashier  or  other  officer,  clerk,  agent  or 
servant."' 

STATEMENT  OP  THE   OFFENSE  OP   EMBEZZLEMENT. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  fraudulently  and  feloniously^  did  without  then  and  there  having 
the  consent  of  the  said  A.  B.,  embezzle  a  large  sum  of  money,'  to  wit.,  the 
sum  of  one  hundred  dollars,  the  goods  and  chattels  of  the  said  A.  B.,  then 
and  there  delivered  to  the  said  0.  D.,  by  the  said  A.  B.,*  which  said  money 

'  E.  S.,  364,  §  82. 

°  It  was  held  to  be  sufficient  to  charge  in  conclusion  that  the  prisoner 
"feloniously  did  steal,"  etc.,  omitting  the  word  "feloniously"  before  the 
words  "did  embezzle."    Eex.  v.  Crighton,  Kuss.  &  Ry.,  63. 

'  It  has  been  held  that  it  was  necessary  to  state  what  money  was  embez- 
zled, giving  a  description  of  the  number,  denomination  of  the  coin  or  notes 
as  in  larceny.  Rex^.  Flower,  5  B.  &  C,  736, 8  D.  &  Ry.,  513;  Rex  v.  McGre- 
gor, 3  B.  &  P.,  106, 109 ;  2  East  P.  U.,  576 ;  Rex  ».  Furmeaux,  Russ.  &  Ry., 
385 ;  State  v.  Stinson,  4  Zab.,  9 ;  but  under  our  statute  this  is  not  necessary. 
R.  S.,  364,  §  83;  Rex  v.  Johnson,  3  M.  &  Sy.,  539. 

*  It  is  not  necessary  to  state  by  whom  the  money  was  delivered.  Rex®. 
Beacall,  1  Car.  &  P.,  310;  Rexo.  "Wellings,  1  Car.&  P.,  454;  contra,  People 
t.  Bailey,  33  Cal„  577, 
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was  then  and  there  the  subject  of  larceny,  and  soithe  said  A.  B.,  on  his 
oath  says,  that  the  said  C.  D.,  then  and  there  in  the  manner  and  form  afore- 
said, the  said  money,  the  property  of  the  said  A.  B.,  from  the  said  A.  B. 
feloniously  did  steal,  take  and  carry  away,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided  {conclude  as  in  form  on  page  35). 

STATEMENT  OF  THE  OFFENSE   OF  EMBEZZLEMENT    BY  AN    OFFICER   OF  A 
C0EP0RATI0N.2 

{Commence  as  inform  on  page  35)  that  0.  D.,  on,  etc.,  at,  etc.,  in  tlie  said 
county,  then  and  there  being  an  oflScer,  to  wit.,  a  cashier  of  an '  incorporated 
company  called  {insert  the  name  of  the  corporation),  fraudulently  and  feloni- 
ously did  embezzle  without  then  and  there  having  the  consent^of  the  said 
company,  a  certain  sum  of  money,  to  wit.,  five  ten-dollar  legal  tender  notes  of 
the  United  States,  for  the  payment  of  ten  dollars,  each  of  the  value  of  fifty 
dollars,  the  property  of  the  said  company,  which  said  money,  then  and 
there  came  to  the  possession  of  the  said  C.  D.  by  virtue  of  the  said  office ; 
and  so  the  said  A.  B.  on  his  oath  says,  that  the  said  0.  D.,  then  and  there 
in  manner  and  form  aforesaid,  the  said  money,  the  property  of  the  said  com- 
pany, from  the  said  company  feloniously  did  steal,  take  and  carry  away,'' 
contrary  to  the  fonn  of  the  statute  in  such  case  made  and  provided  (con- 
clude as  in  form  on  page  35). 

STATEMENT  OF  THE  OFFENSE   OF  FRAUDULENTLY  NEGLECTING  TO   CANCEL 
RAILROAD  TICKET. 

{Commenceas  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  then  and  there  being  in  the  employ  of  a  certain  railroad  company, 
duly  incorporated  under  the  laws  of  this  state  ot  Illinois,  called  {insert  the 

'  It  has  been  held  that  an  indictment  must  set  out  the  facts  of  embezzle- 
ment and  tlieu  aver  so  the  defendant  committed  the  larceny.  Com.  v.  Simp- 
son, 9  Met.,  138 ;  Eex  v.  Johnson,  3  M.  &  S.,  539 ;  Rex  -e.  Crighton,  Russ.  & 
By.,  63;  contra,  Leftwichj).  Com.,  20  Grat.,  716. 

"  There  is  a  dicta  of  the  court  for  saying  that  in  case  of  embezzlement  it  is 
sufficient  to  charge  the  defendant  with  the  stealing  in  the  usual  form.  Bax- 
ter B.  People,  3  Gilm.,  383 ;  Leftwich  v.  Com.,  30  Grat.,  716 ;  contra.  Com. 
V.  Simpson,  9  Met..  137 ;  Rex  ®.  John.,  3  M.  &  S.,  539 ;  Rex  b.  Crighton, 
Russ.  &  Ry.,  63 ;  Pulton  «.  State,  8  Engl.,  168 ;  and  see  People  «.  Allen,  5 
Denio,  76;  Reg.  ».  Moah,  36  Eng.  L.,  &  Eq.,  593. 

^It  has  been  held  necessary  to  allege  in  an  indictment  that  the  embezzle- 
ment or  conversion  was  without  the  consent  of  his  company,  employer  or 
master.  State  ».  Foster,  11  Iowa,  29;  but  an  indictment  which  avers  the 
property  embezzled  to  be  the  properly  of  A.  B.,  sufficiently  negatives  the 
consent  of  the  owner  by  averring  that  it  was  without  the  consent  of  the  said 
A.  B. ;  Com.  v.  Smith,  116  Mass.,  40. 

*  A  count  for  larceny  and  embezzlement  may  be  joined.  2  Bish.  Cr. 
L.,  337. 
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iMtne  of  the  company)  fraudulently  and  f(!loniously  did  neglect  to  cancel  a 
certain  railroad  ticket  of  the  said  company,  with  intent  then  and  there  to 
permit  the  same  to  be  used  in  fraud  of  the  said  company,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  (conclude  as  in,  form  on 
page  35). 

STATEMENT  OF  THE   OFFENSE  OF   FAILING  TO  PAT  OVER  PBOCEBDS   OF   A 
SALE  BY  A  COMMISSION   MBKCHANT.' 

(Commence  ai  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  then  and  there  being  a  commission  merchant  and  selling  grain  on 
commission,  sold  for  tlie  said  A.,  B.  on  commission  a  largequantity  of  grain, 
to  wit.,  one  hundred  bushels  of  wheat,  the  property  of  the  said  A.  B.  for  the 
sum  of  one  hundred  and  twenty-fivedollars,which  said  sum  the  said  CD.  then 
and  there  received  as  the  proceeds  of  the  said  sale;  and  the  said  C.  D.  after- 
wards, to  wit.,  on  the  —  day  of ,  A.  D.,  18 — ,  and  while  he  was  such 

commission  merchant  as  aforesaid,  at  the  said  town  of  — —  in  said  county, 
did  unlawfully  fail  to  paj'  over  the  said  proceeds  of  the  said  sale  less  his 
proper  charges,  to  wit.,  the  sum  of  five  dollars,'on  demand  made  therefor  at 
the  time  and  place  last  before  mentioned,  by  the  said  A.  B.,  the  said  A.  B. 
then  at  the  time  and  place  last  before-mentioned,  being  the  person  entitled 
fo  receive  the  said  proceeds  of  the  said  sale,  contrary  to  the  form  of  the  sta^ 
tute  in  such  case  made  and  provided  (conclude  as  in  form  on  page  35). 

STATEMENT    OF    THE    OFFENSE    OF     FAILING    TO    PAT    OVER    MONET    COL- 
LECTED BT  AN   ATTORNEY. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  then  and  there  being  an  attornej'-atlaw,  and  authorized  by  law  to 
collect  money,  unlawfully  did  fail  and  refuse  to  pay  over  a  large  sum  of 
money,  to  wit.,  the  sum  of  five  hundred  dollars,  then  and  there  collected  by 
the  said  C.  D.  as  such  attorney,  for  the  said  A.  B.,  less  C.  D.'s  proper 
charges,  to  wit.,  the  sum  of  fifty  dollars,  for  making  the  said  collection  on 
demand,  then  and  there  made  therefor  by  the  said  A.  B.,  then  and  there  be- 
ing the  person  entitled  to  receive  the  said  money  so  collected,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  (conclude  as  in 
foi-m  on  page  35). 

STATEMENT   OF  THE  OFFENSE   OF   EMBEZZLEMENT  BT  AN  OFFICER. 

(Commence  as  in  form  on  page  35)  'that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 

county,  then  and  there  being  treasurer  of  the  said  county  of ,  duly 

elected,  qualified  and  commissioned  under  the  laws  of  this  said  state,  frau- 
dulently and  feloniously  did  embezzle  a  large  sum  of  money,  to  wit.,  the 
sum  of  five  thousand  dollars,  then  and  there  belonging  to  the  said  county 

'  For  a  form  of  an  indictment  see  Wright  v.  People,  61  Ills.,  382. 
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of ,  and  then  and  there  being  in  the  possession  of  the  said  C.  D.  by  vir- 
tue of  his  said  office,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  {conalude  as  inform  on  page  35). 

STATEMENT   OF  THE   OPFBNSB  OP  LOANING  PUBLIC  FUNDS. 

(Oommence  as  in  tlie  form  on  page  35)  that  C.  D.,  oi,  etc.,  at,  etc.,  in  the 
said  county,  then  and  there  being  treasurer  of  tlie  said  state  of  Illinois, 
duly  elected  and  qualified  under  the  constitution  and  laws  of  the  said 
state,  unlawfully  did  loan,  not  being  then  and  there  authorized  by  law  so 
to  do,  a  portion  of  the  money,  to  wit.,  the  sum  of  five  thousand  dollars, 
then  and  there  entrusted  to  him  for  safe  keeping  by  virtue  of  his  said  office, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  (oo»- 
clude  as  inform  on  page  85). 

§480.  Evidence.  —  The  law  does  not  presume  that  because 
money  has  been  entrusted  to  an  individual,  he  has  embezzled 
it  or  appropriated  it  to  his  own  use.'  Under  a  statute  some- 
what similar  to  ours,  it  was  held  that  where  a  cashier  of  a, 
bank,  mistaking  the  sum  due  a  dejjositor  drawing  his  de2)osit, 
paid  him  a  hundred  dollars  too  much,  and  the  depositor  re- 
ceiving the  money  fraudulently  converted  to  his  own  use  this 
over  pay,  he  did  not  thereby  commit  the  offense  defined  in 
the  statute,  because  the  court  deemed  the  statute  applicable 
only  where  there  was  some  sort  of  trust  or  confidence  reposed 
in  the  person  alleged  to  have  committed  the  offense,  which 
had  been  abused  by  him.^  It  has  been  held  that  the  charge 
of  embezzlement  is.  not  sustained  by  proof  that  the  accused 
asked  a  little  girl  to  lend  him  a  small  sum  of  money,  that  she 
thereupon  handed  him  a  large  amount  to  count  in  her  pres- 
ence, and  that  he  refused  to  return  her  any  and  fled  with  the 
whole,  because  the  conversion  of  the  money  to  his  own  use 
was  not  on  those  facts  embezzlement,  but  was  larceny;^  it 
would  have  been  held  otherwise  if  the  indictment  had  alleged 
facts  sufficient  to  constitute  a  larceny  at  common  law.*     Evi- 

1  Thomas  v.  Dunaway,  30  Ills.,  373. 

"  Com.  ®.  Hays,  14  Gray,  63. 

3Com.  «.  O'Mallery,  97  Mass.,  587;  Gutchens  i;.  People,  31  Ills.,  643; 
Nichols  -0.  People,  17  N.  Y.,  114. 

'Beckwith  e.  People,  36  Ills.,  500;  Prindeville  «.  People,  43  Ills.,  317; 
Yoe  ».  People,  49  Ills.,  414. 
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deuce  of  other  acts  of  the  same  character  previously  commit- 
ted maj  be  introduced  against  the  defendant  to  show  his  in- 
tent.' Where  tlie  defendant, '  under  any  agreement  between 
him  and  the  prosecutor,  received  from  the  latter  a  watch 
which  he  was  to  trade  for  a  wagon,  and  was  to  receive  five 
dollars  as  a  compensation  for  his  services,  it  was  held  that 
this  constituted  such  an  employment  as  rendered  the  defend- 
ant guilty  of  embezzlement  for  converting  the  watch  to  hia 


4.  Graves,  Geaveyaeds  and  Cemeteries. 

§  481.  Provisions  of  the  Statute  as  to  Robbing  Graves.  —  "Who- 
ever willfully,  and  without  authority,  digs  up,  disenters,  re- 
moves or  conveys  away  from  the  place  of  sepulture  or  interment 
thereof,  any  human  body  or  the  remains  thereof,  or  knowing- 
ly aids  in  such  disinterment,  removal  or  carrying  away,  and 
whoever  is  accessory  thereto,  either  before  or  after  the  fact, 
shall  be  fined  not  less  than  one  hundred,  nor  more  than  one 
thousand  dollars,  or  be  confined  in  the  county  jail  not  exceed- 
ing one  yea.r  or  both."^ 

STATEMENT  OF  THE  OFFENSE  OF  ROBBINa  A  GBAVE. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  willfully  and  without  authority,  did  dig  up,  remove  and  carry 
away  from  the  place  of  sepulture  thereof,  there  situate,  the  human  body  of 
E.  F.,*  deceased,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  (conclude  as  inform  on  page  35). 

g  482.  Provisions  of  tlie  Statute  as  to  Injuring  Monuments,  etc. — 

"  Whoever  willfully  and  maliciously  injures,  defaces,  removes 
or  destroys  any  vault,  tomb,  monument,  gravestone,  or  other 
memorial  of  the  dead,  or  any  fence  or  inclosure  about  the 

'  Com.  V.  Tuckerman,  10  Gray,  173,  197. 

'  State !).  Foster,  37  Iowa,  403. 

»K  S.,  373,  ?  138. 

*  The  allegation  that  "  the  defendant  willfully  and  without  authority  did 
remove  from  its  grave  a  certain  deceased  child  of  N.  H.  Burke,  that  had 
yet  no  name  given  it,"  etc.,  is  sufficient.    Tate  v.  State,  6  Blackf.,  110. 
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same,  or  about  any  cemetery  or  place  of  burial  of  the  dead, 
or  willfully  cuts,  breaks,  removes  or  injures  any  tree,  shrub 
or  plant  within  any  such  inclosure,  or  about  or  upon  any 
grave  or  tomb,  or  wantonly  or  maliciously  disturbs  the  con- 
tents of  any  vault,  tomb  or  grave,  shall  be  fined  not  exceeding 
five  hundred  dollars,  or  confined  in  the  county  jail  not  ex- 
ceeding one  year,  or  both.'" 

STATEMENT  OF  THE  OFFENSE  OF  INJURING  A  GRAVE-STONB. 

{Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  wilfully  and  maliciously  did  injure  and  deface  a  certain  grave-stone, 
then  and  there  erected  as  a  memorial  of  E.  F.,  deceased,  upon  his  grave,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided  (conclude 
as  in  form  on  page  35). 

5.  Laeceity. 

§488.  Defined.  — "Larceny  is  the  felonious  stealing,  taking 
and  carrying,  leading,  riding  or  driving  away  the  personal 
goods  of  another.  Larceny  shall  embrace  every  theft  which 
deprives  another  of  his  money  or  other  personal  property,  or 
those  means  or  muniments  by  which  the  right  and  title  to 
property,  real  or  personal,  may  be  ascertained.  Private  steal- 
ing from  the  person  of  another  and  from  a  house  in  the  day- 
time, shall  be  deemed  larceny.  Larceny  may  be  coramitted 
by  feloniously  taking  and  carrying  away  any  bond,  bill,  note, 
receipt  or  any  instrument  of  writing  of  value  to  the  owner."^ 

§  484.  Punishment.  —  "  Every  person  convicted  of  larceny  if 
the  property  stolen  exceeds  fifteen  dollars,  shall  be  imprison-- 
ed  in  the  penitentiary  not  less  than  one  nor  more  than  ten 
years;  if  the  value  of  the  property  stolen  is  less  than  fifteen 
dollars,  he  shall  be  confined  in  the  county  jail  not  exceeding 
one  year,  and  fined  not  exceeding  one  hundred  dollars.'" 

§486.  SecondOflfen.se. —  "In  case  of  a  second  conviction  of 
the  ofiense  of  petty  larceny  by  any  person  over  the  age  of 


'R.  8.,  373,  §139. 

» E.  8.,  377,  §  167 ;  8chantz  v.  8tate,  17  W.,  251. 

'  R.  8.,  877,  §  168.  ' 

22 
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eigliteen  years,  the  punishment  shall  be  imprisonment  in  the 
penitentiary  for  a  term  not  exceeding  three  years,  and  on  the 
trial  on  an  indictment  for  petty  larceny,  a  duly  certified  copy 
of  the  record  of  a  former  conviction  and  judgment  of  any  court 
of  record  in  this  state,  for  a  like  offense  against  the  party  in- 
dicted, shall  he  jpi'ima  facie  evidence  of  such  former  conviction, 
and  may  be  used  in  evidence  against  such  party :  Provided,  that 
such  former  conviction  and  judgment  shall  be  set  forth  in  apt 
words  in  the  indictment.'" 

§  486.  By  Bailee.  —  "  If  any  bailee  of  any  bank  bill,  note, 
money  or  other  property,  shall  convert  the  same  to  his  own 
nse  with  intent  to  steal  the  same,  or  secretes  the  same  with 
intent  so  to  do,  he  shall  be  deemed  guilty  of  larceny."^ 

§  487.  Of  Beasts  and  Birds  of  a  Wild  Nature.  —  "  Whoever 
without  the  consent  of  the  owner,  and  with  a  felonious  intent, 
takes  any  beast  or  bird,  ordinarily  kept  in  a  state  of  confine- 
ment, and  not  the  subject  of  larceny  at  common  law,  shall  be 
deemed  guilty  of  larceny."' 

§  488.  Horse  Stealing. —  "  Whoever  feloniously  takes  or  steals 
any  horse,  mule  or  ass,  shall  be  imprisoned  in  the  peniten- 
tiary not  less  than  three  nor  more  than  twenty  j'ears.  The 
words  "horse,"  "mule,"  "ass,"  shall  include  animals  of  both 
sexes  and  all  ages."* 

§489.  Of  Lead  Pipe,  etc.  —  "Every  person  who  shall  feloni- 
ously steal,  take  and  carry  away  any  lead  pipe,  faucet,  or  fau- 
cet and  stop-cock,  from  any  dwelling-house  or  other  building, 
whether  the  same  be  attached  to  such  house  or  building  or 
not,  or  whether  the  same  be  laid  in  the  ground  separate  from 
such  house  or  building,  shall  be  deemed  guilty  of  larceny, 
and  punished  accordingly."* 

§  490.  Newspapers,  etc.  —  "Whoever  shall    unlawfully  and 

>  R.  S.,  3T7,  §  169;  State  v.  Riley,  28  Iowa,  547. 

»  R.  8.,  §  170;  Zschocke  «.  People,  63  Ills.,  137;  States.  Schingen,  30  Wis., 
74;  State  s.  McDougal,  30  Wis.,  507;  Id.,  334. 
»  B.  S.,  377,  §  171. 
« Id.,  378,  §  173. 
•Id.,  §173. 
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feloniously  steal,  take  and  carry  away  any  newspaper  or  peri- 
odical from  the  place  where  the  same  may  be  left  for  any  other 
person,  shall  be  deemed  guilty  of  larceny,  and  punished  ac- 
cordingly. It  shall  be  sufiScient  to  allege,  in  the  indictment 
under  this  section  property  to  be  in  the  publisher,  or  in  the 
person  for  whom  the  newspaper  or  periodical  was  left.'" 

§491.  Of  Things  Attached  to  the  Realty.  —  "Whoever  by  a 
trespass,  with  intent  to  steal,  takes  and  carries  away  anything 
which  is  parcel  of  the  realty,  or  annexed  thereto,  the  prop- 
erty of  another  of  some  value,  against  his  will,  shall  be  guilty 
of  such  larceny  as  he  would  be  guilty  of  if  such  property  were 
personal  property."^ 

§  492.  Larceny  and  Falsifying  Public  Records.  —  "If  any  judge, 
justice  of  the  peace,  sheriflp,  coroner,  clerk,  recorder,  or  other 
public  officer,  or  any  person  whatsoever,  shall  steal,  embezzle, 
alter,  corrupt,  withdraw,  falsify  or  avoid  any  record,  process, 
charter,  gift,  grant,  conveyance,  bond  or  contract,  or  shall 
knowingly  and  willfully  take  off,  discharge  or  conceal  any 
issue,  forfeited  recognizance,  or  other  forfeiture,  or  shall  forge, 
deface  or  falsify  any  document  or  instrument  recorded,  or  any 
registry,  acknowledgment  or  certificate,  or  shall  alter,  or  de- 
face, or  falsify  any  minute,  document,  book,  or  any  proceed- 
ing whatever  of  or  belonging  to  any  public  office  within  this 
state,  the  person  so  offending  shall  be  imprisoned  in  the 
penitentiary  not  less  than  one  nor  more  than  seven  years."* 

'  R.  8.,  378,  §  174. 
'  Id.,  §  175. 
=  Id.,  i  176. 
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STATEMENT  OF  THE   OFFENSE   OF  LASCENT  OF   SHOES. 

(Commence  as  in  form  on  page  35)  tliat  0.  D.,  on,  etc.,  at,  etc.,'  in  the  said 
county,  feloniously"  did  steal,'  take*  and  carry  away'  three'  pairs'  of  shoes' 


'  The  offense  may  be  charged  to  have  been  committed  in  any  county  in 
■which  the  thief  takes  or  carries  the  goods.  Rex  v.  Thompson,  3  Russ.  on 
C,  US;  Stinson  v.  People,  431113.,  397;  State  v.  Douglass,  17  Me.,  193;  Com. 
c.  Simpson,  9  Met.,  138;  People  d.  Smith,  4  Park.  Or.  R.,  355;  Haskins®. 
People,  16  N.  Y.,  344;  State  v.  Bennett,  14  Iowa,  479. 

'  The  word  "  feloniously"  is  indispensable.  3  Arch.  C.  P.  &  PL,  347 ; 
Baker  v.  Com.,  2  Va.  Cas.,  133;  Moora  ®.  Watts,  Breese,  18,  3d  Ed.,  43.  In 
Iowa  it  was  held  that  an  information  for  petit  larceny  before  a  justice  of 
the  peace  need  not  charge  that  the  larceny  was  feloniously  committed.  State 
1!.  Sepult,  17  Iowa,  575 ;  State  v.  Chambers,  3  Greene  Iowa,  308 ;  see  also 
Stale  V.  Hogard,  13  Minn.,  393.  Stealing  less  than  fifteen  dollars  in  value 
is  now  by  statute  only  a  misdemeanor.  R.  S.,  377,  §  168 ;  but  in  such  case 
the  using  of  the  word  "feloniously"  will  not  vitiate  an  indictment.  State  d. 
Joiner,  19  Mo.,  224. 

'  It  has  been  held  that  the  word  "  steal"  may  be  omitted.  Damewood  v. 
State,  1  How.  Missis.,  363 ;  Engleman  ®.  State,  3  Ind.,  91 ;  and  see  Wills  i>. 
State,  4  Blackf.,  457.  So  it  has  been  held  that  the  word  "steal"  has  a  uniform 
signification,  and  means  a  felonious  taking  and  carrying  away  of  personal 
property.     State  v.  Chambers,  3  Greene  Iowa,  309. 

*  The  word  "take"  is  necessary;  the  words  "load,"  "drive,"  or  "ride"  away 
are  not  sufflcient.  1  Hale  P.  C,  504,  508;  2  Id.,  184. 

'  The  words  "  carry  away,"  or  "  lead,"  "  ride"  or  "  drive"  away  are  neces- 
sary. 3  Chilty  Cr.  L.,  949;  Greene  i>.  Com.,  Ill  Mass.,  418;  Com.  v.  Walton, 
11  Allen,  338.  Proof  that  an  animal  was  ridden,  driven  or  led  away  will 
sustain  the  allegation  that  it  was  stolen  and  carried  away.  Baldwin  v. 
People,  1  Scam.,  394. 

'  The  number  of  the  articles  alleged  to  have  been  stolen  must  be  stated. 
Barb.  Cr.  L.,  178;  2  Hale  P.  C,  183. 

'  The  allegation  of  stealing  "one  pair  of  boots"  is  not  sustained  by  proof 
that  the  defendant  stole  two  boots,  unmatched,  being  the  right  boot  of  two 
pair.    State  v.  Harris,  3  Harring..,  559. 

'  The  property  stolen  should  be  stated,  both  in  its  quantity  or  number, 
quality,  description  and  value  with  certainty  to  a  common  intent.  3  Chit.fy  Cr. 
L.,  946.  The  following  descriptions  in  indictments  have  been  held  bad  for 
uncertainty,  "twenty  sheep  and  ewes,"  because  the  number  of  each  sort  was 
not  stated,  2  Hale  P.  C,  182;  State  v.  Long,  11  Humph,  393:  "one  hundred 
pounds  of  meat,"  because  the  kind  was  not  stated.  State  v.  Morcy,  2  Wis., 
494;  "divers  sheep  and  doves,"  because  the  number  of  each  was  not  statec(, 
3  Hale  P.  C,  183 ;  Stewart  v.  Com.,  4  Serg.  &  R.,  194 ;  "three  eggs,"  liocause  it 
was  not  stated  what  sort  of  eggs  they  were,  Rex  v.  Cox,  1  Car.  &  K.,  494; 
"goods  and  chattels,"  because  a  more  particular  description  was  not  given, 
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of  the  value  of  five  dollars'  of  the  goods  and  chattels  of  the  said  A.  B^' (con- 
clude as  inform  on  page  35). 

'■«  "one  horse,"  "one  cow,"  etc.,  8  Chitty  Cr.  L.,  947 ;  "£10  in  money"  because 
M)iue  of  the  pieces  of  which  the  money  consisted  was  not  specified,  State 
V.  LoQgbottoms,  11  Humph.,  39;  "sundry  pieces  of  silver  coin,  made  cur- 
rent by  law,  usage  and  custom,  amounting  to  the  sum  of  |530,15."  be- 
cause the  number  and  denomination  of  the  coin  was  not  stated  '  State  v. 
Murphy,  0  Ala.,  845;  "$3,000,  lawful  money  of  the  United  States,"  People  ?>. 
Ball,  14  Cal.,  101;  "the  sum  of  ninety  dollars  in  United  States  currency  of 
the  value,"  etc.,  Leftwich  «.  Com.,  20  Grat.,  716;  and  the  words  "ten  dol- 
lars good  and  lawful  money  of  the  state  of  Teuneesse,"  because  the  money 
was  not  described  as  so  many  pieces  of  gold  or  silver  coin,  and  the  coin 
called  by  its  appropriate  name,  though  if  it  had  neen  alleged  that  the  num- 
ber and  denomination  were  unknown  the  description  would  have  been 
sufficient,  Com.  «.  Sawtelle,  11  Gush.,  143;  Com.  ».  Duffy,  11  Cush.,  145; 
State  V.  Bond,  8  Iowa,  540 ;  but  the  descriptions  "one  hide  of  the  value,"  etc., 
State  V.  Dowell,  3  Gill  &  J.,  310;  "thirty  yards  of  cloth,"  "one  coat,"  "one 
piece  of  cassimere,"  Com.  o.  Campbell,  105  Mass.,  43G;  "a  parcel  of  oats," 
State  V.  Brown,  1  Dev.,  137;  "six  handkerchiefs,"  though  all  were  in  one 
piece.  Rex  v.  Nibbs,  1  Moody  25;  "nine  printed  books,"  Rex  v.  John- 
son, 3  M.  &  S.,  540 ;  "one  book"  of  the  value  of  three  dollars.  State  a. 
Logan,  1  Mo.,  533;  "divers,  to  wit.,  nine  bank  notes  for  the  payment  of 
divers  sums  of  money,  amounting  in  the  whole  to  a  certain  sum  of  money, 
to  wit.,  the  sum  of  nine  pounds,  of  the  value  of  nkie  pounds,"  without  stat- 
ing the  value  of  any  note,  3  Leech,  Cr.  L.,  1303 ;  Rex  v.  Johnson,  3  M.  &  S.,  540 ; 
People  V.  Jackson,  8  Barb.,  687;  "three  promissory  notes  called  bank  notes 
on  the  bank  of  the  United  States,"  McLaughlin  v.  Com.,  4  Rawle,  464;  State 
V.  Bond,  8  Iowa,  540;  People  v.  Holbrook,  13  John.,  90;  "one  United 
States  note  commonly  called  a  greenback,  of  the  value  of  ten  dollars;  two 
United  States  notes  commonly  called  greenbacks,  of  the  value  of  one  dollar 
each,"  McEntree  ii.  State,  34  Wis.,  43;  "twenty-four  dollars  of  Clark's 
Exchange  bank  bills  of  the  value  of  twenty-four  dollars,  and  seven  dol- 
lars of  other  banks,  the  names  of  the  banks  to  the  jurors  unknown,  of  the 
value  of  seven  dollars,  and  one  hundred  and  nine  dollars  of  gold  and  silver 
coin,  of  the  value  of  one  hundred  and  nine  dollars,"  Munson  v.  State,  4 
Greene  Iowa,  483 ;  "  $180  in  bank  notes  usually  known  and  described  as 
greenbacks,"  State  v.  Hockenberry,  30  Iowa,  504, — have  each  respectively 
been  held  sufficient. 

'  The  value  of  the  property  stolen  must  be  stated;  3  Hale  P.  C,  183;  3 
Chitty  Cr.  L,  947;  Hope  v.  Com.,  9  Met,  134;  Wilson  ».  State,  1  Port.,  118; 
Com.  V.  Smith,  1  Mass.,  245;  but  see  Payne  v.  Barnes,  5  Barb.,  465.  The  pre- 
cise value  as  stated  need  not  be  proved.    3  Chitty  Cr.  L.,  947. 

'  The  thing  stolen  must  be  described  as  the  propery  of  either  the  actual 
owner  or  of  the  person  having  a  special  property  as  bailee,  and  from 
whose  possession  it  has  been  taken,    2  Arch.  C.  P.  &  PI.,  357 ;  3  East  P.  C, 
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STATEMBHT  OF  THE   OFFENSE  OF  LARCENY  OF   DIFFERENT  THINGS. 

{Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  divers  goods  and  chattels  of  the  said  A.  B.,  to  wit,  a  certain  mix- 

650,778;  Com.  «.  Maguire,  108  Mass.,  469;  State  ®.  Woodley,  25  6a.,  235; 
State  «.  Dwyer,  3  Hill  S.  C,  387;  Wallace  ».  People,  63  Ills.,  451;  giving 
both  his  Christian  and  surname,  Willis  v.  People,  1  Scam.,  399 ;  or  it  must 
be  alleged  that  such  names  are  unknown,  2  East  P.  C,  651,  781;  Com.  a. 
Morse,  14  Mass.,  217;  Norton  v.  People,  8  Cowen,  137;  Willis  -«.  People,  1 
Scam.,  399,  and  the  proof  must  correspond  with  the  allegation.  States.  Dwyer, 
2  Hill  S.  C.,287;  State  v.  Godet,  7  Ired.,  310;  Com.  v.  Manley,  13  Pick.,  173; 
Com.  «.  Morse,  14  Mass.,  217 ;  Barker  ®.  Com.,  3  Va.  Cas.,  122 ;  State  v.  Fur- 
long, 1  App.,  225.  If  it  is  alleged  that  the  name  of  the  owner  is  unknown, 
when  it  is  known  or  is  discovered  on  the  ti'ial,  the  prisoner  must  be  acquit- 
ted; 3  Chitty  Cr.  L.,  949;  Barb.  Or.  L.,  181;  Roscoe  Cr.  Ev.,  640;  but  the 
burden  of  proof  is  upon  the  defendant  to  show  that  the  owner's  name  was 
known.  Com.  v.  Glover,  111  Mass.,  395.  The  allegation  that  the  goods 
stolen  were  owned  by  A.  is  not  sustained  by  proof  that  they  were  owned  by  A. 
and  B.  jointly,  or  as  partners,  and  that  they  were  at  the  time  the  larceny  was 
committed  in  A.'s  possession.  Hogg  v.  State,  3  Blackf ,  326 ;  Com.  v.  Trim- 
mer, 1  Mass.,  476 ;  States.  McCoy.,  14  N.  H.,  364;  State  ».  Owen,  10  Rich., 
169;  4  Harring.,  569  ;  contra,  State  v.  Cunningham,  21  Iowa,  433;  Com.  v. 
Maguu'e,  108  Mass.,  469.  On  the  other  hand,  proof  that  the  defendant  stole 
the  property  of  A.,  B.  and.C,  respectively,  in  which  they  had  no  joint  interest 
will  not  support  the  allegation  of  stealing  the  property  of  A.,  B.  and  C.  State 
«.  Ryan,  4  McCord,  16.  If  a  man  steal  his  own  goods  in  possession  of  a  bailee, 
or  in  the  custody  of  a  sheriff,  under  an  execution,  the  ownership  must  be 
laid  in  the  bailee  or  sheriff.  3  Arch.  C.  P.  &  PL,  358 ;  Palmer  v.  People,  10 
Wen.,  165.  If  stolen  by  a  person  other  than  the  owner,  the  property  may  he 
laid  in  either  the  bailee  or  owner.  Rex  v.  Trollop,  J.  Kel.,  39 ;  State  v. 
Mullins,  80  Iowa,  203 ;  People  d.  Smith,  1  Park.  Cr.  R.,  329;  Langford  ». 
State,  8  Texas,  115 ;  State  v.  Aver,  3  Foster,  301 ;  Barnes  v.  People,  18  Ills., 
53  ;  State  v.  Furlong  19  Me.,  235 ;  U.  S.  o.  Burroughs,  3  McLean,  405 ;  or  in 
his  executor  or  administrator  if  the  bailee  or  owner  is  dead.  Cole  i>.  Com., 
5  Grat.,  696  ;  Wonson  v.  Say  ward,  13  Pick.,  402;  but  not  in  the  estate.  State 
v.  Woodley,  25  6a.,  235 ;  or  it  may  be  laid  in  the  defendant  in  execution,  3 
Arch.  C.  P.  &  PI.,  358 ;  United  States  Treasury  notes  in  the  possession  of  a 
person  may  properly  be  alleged  to  be  the  goods  and  chattels  of  that  person. 
Smith  ■!).  People,  39  Ills.,  234.  Where  iu  an  indictment  for  larceny  it  was 
charged  that  the  property  alleged  to  have  been  stolen  was  the  jKoperty  of 
the  "American  Merchant's  Union  Express  Company,"  in  the  absence  of  an 
averment  that  such  company  was  a  corporation,  it  was  held  that  the  own- 
ership  of  the  property  was  defectively  stated  and  that  the  overruling  of  the 
defendant's  motion  to  quash  the  indictment  on  that  ground  was  fatal  to  the 
judgment.  Wallaces.  People,  63  Ills.,  451.  The  mortgagors  of  personal 
property  who  by  the  stipulations  of  the  mortgage  are  entitled  to  the  posses- 
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ture'  consisting  of  one  bushel  of  oats  of  the  value  of  fifty  cents,  one  bushel 
of  beans  of  the  value  of  one  dollar,  and  one  bushel  of  chaflf  of  the  value  of 
ten  cents,  one  tui'key'^  of  the  value  of  one  dollar,^  one  coat  of  the  value  of 
ten  dollars,  one  vest  of  the  value  of  five  dollars,  one  sheep*  of  the  value  of 
ten  dollars,  and  one  United  States  note  of  the  denomination  often  dollars, 
commonly  called  a  greenback,''  of  the  value  of  ten  dollars,  three  United 
States  legal  tender  treasury  notes  of  the  denomination  of  one  hundred  dol- 
lars," each  of  the  value'  of  one  hundred  dollars,  feloniously  did  steal,  take 
and  carry  away  (conclude  as  in  the  form  on  page  35). 

sion,  have  an  interest  therein  which  may  be  the  suhject  of  a  larceny.  State 
■u.  Quick,  10  Iowa,  451.  Wliere  the  punishment  of  common  law  offenses 
is  fixed  by  statute,  in  such  cases  the  indictment  need  not  conclude  "  against 
the  statute."  3  Bish.  Cr.  P.,  §717,  ante  page  37,  note.  But  when  the 
statute  makes  an  offense  larceny  which  was  not  larceny  at  common  law, 
the  indictment  should  conclude  "  against  the  form  of  the  statute."  War- 
ner V.  Com.,  1  Barr,  154 ;  Rex.  ii.  Pearson,  5  Car.  &  P.,  121 ;  People  i>.  Cook, 
2  Park.  Cr.  R.,  12 ;  see  State  v.  Ripley,  Brev.,  300. 

'  Where  articles  of  different  kinds  are  mixed  together,  as  oats,  beans,  chaff, 
etc:,  they  must  l)e  described  as  mixed ;  in  such  case,  the  allegation  "  one 
bushel  oats,  one  bushel  beans,  and  one  bushel  of  chaff,'"  would  be  bad.  Rex 
0.  Kettle,  3  Chitty  Cr.  L.,  947a. 

'  If  the  animal  was  dead  it  must  be  so  stated,  otherwise  it  will  be  pre- 
sumed to  have  been  alive,  and  if  it  turns  out  on  the  trial  to  have  been  dead 
the  variance  will  be  fatal.  3  Arch.  C.  P.  &  PI.,  348;  R.  v.  Halloway,  1  Car. 
&  P.,  128. 

'  It  is  sutEcient  if  the  total  value  of  all  the  property  taken  is  alleged. 
Clifton  V.  State,  5  Blackf,  334;  State  «.  Murphy,  8  Blackf.,  498;  Warren  v. 
State,!  Greene  Iowa,  106;  Ray  «-.  State,  1  Oreene  Iowa,  316;  State  v.  Hart, 
29  Iowa,  268;  State  v.  Buck,  46  Me.,  531;  State  v.  Hood,  51  Me.,  363;  al- 
though if  only  a  collective  value  is  stated  in  an  indictment  and  the  defend, 
ant  is  found  guilty  of  stealing  only  a  part,  no  judgment  can  be  entered 
against  him.  Com.  i>.  Lavery,  101  Mass.,  207;  Hope  v.  Com.,  9  Met.,  134; 
Rex  V.  Forsyth,  Russ.  &  Ry.,  274;  contra.  State  i>.  Buck,  46  Me.,  531. 

'  The  allegation,  "  one  sheep"  is  sustained  by  proof  that  the  animal  stolen 
was  between  nine  and  twelve  months  old,  some  of  the  witnesses  calling  it  a 
lamb,  others  a  sheep,  2  Arch.  C.  P.  &  PI.,  350 ;  R.  v.  Spicer,  1  Car.  &  K.,  699. 

'  Sutficient,  McEntree  v.  State,  24  Wis.,  43 ;  State  v.  Hockenberry,  30 
Iowa,  505. 

"  Sufficient,  Collins  ®.  People,  39  Ills.,  335. 

'  Where  the  value  of  the  note  is  not  fixed  by  law,  it  is  necessary  to  allege 
the  value  of  the  note.  Wilson  b.  State,  1  Porter,  118 ;  otherwise  if  the  value 
is  fixed  by  the  state  and  the  note  is  described  as  being  of  a  certain  amount. 
State  n.  Pulford,  Phil.  N.  C,  563 ;  and  see  Collins  v.  People,  39  Ills.,  235 ; 
Sallie  V.  State,  39  Ala.,  691. 
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§  493.  Evidence.  —  1.  There  must  be  Proof  of  Taking,  Carrying, 
Leading  or  Riding  away  from  the  Actual  or  Constructive  Possession 
of  the  Owner.* — The  goods  must  be  entirely  severed  from  the 
possession  of  the  owner,'^  and  be  taken  into  actual  possession 
of  the  thief,  though  if  they  remain  in  his  possession  for  an 
instant  it  is  sufficient.^  As  where  goods  in  a  shop  were  tied 
by  a  string,  the  other  end  of  which  was  fastened  to  a  counter, 
and  the  thief  took  the  goods  and  carried  them  towards  the, 
door  as  far  as  the  string  would  permit  and  was  then  stopped, 
this  was  held  not  to  be  a  severance  from  the  owner's  posses- 
sion and  consequently  no  felony.*  And  a  like  decision  was 
given  where  one  had  his  keys  tied  to  the  strings  of  his  purse 
in  his  pocket,  and  the  thief  was  detected  with  the  purse  in 
his  hand  which  he  had  taken  out  of  the  pocket  bnt  was  still 
detained  by  the  keys  attached  by  the  string  and  hanging  in 
the  pocket.' 

§  494.  Continued  —  What  a  Sufficient  Taking  and  Carrying 
away.  —  In  proof  of  the  carrying  away  it  is  sufficient  to  show 
that  every  part  of  the  thing  taken  was  removed  from  the 
space  which  that  part  occupied,  though  the  whole  thing  was 
not  removed  from  the  whole  space  which  the  whole  thing  oc- 
cupied." As  if  a  man  lift  a  bag  from  the  bottom  to  the  top 
of  a  boot  of  a  coach,^  or  a  pocket-book  an  inch  above  the  top 
of  the  pocket  in  the  coat  of  another,*  with  intent  to  steal  it, 
and  is  detected  before  accomplishing  his  purpose,  the  carry- 
ing away  is  sufficient  to  make  the  offense  larceny.     So  if 

•3  Greenl.  Ev.,  §§154, 161 ;  Balrlwin  v.  People,  1  Scam.,  304. 

"  Keg.  V.  Hall,  3  Car.  &  K.,  047 ;  1  Denison  C.  C, 381 ;  State  v.  Wilson,  Coxe 
439;  Hex  «.  Walsh,  1  Moody,  14;  Reg.  v.  Simpson,  29  Engl.,  530. 

'  Anon.,  3  East  P.  C,  556;  Keg.  v.  Hall,  2  Car.  &  K.,  947;  Kex  s.Kawlins, 
2  East  P.  C,  617. 

*R.  V.  Wilkinson,  1  Hale  P.  C,  508;  Anon.,  3  East  P.  C,  508;  Rex  v 
Cherry,  1  Leach,  236 ;  1  Hawks  P.  C,  147. 

'  Wilkinson's  Case,  1  Hale  P.  C,  508 ;  Id.,  533 ;  Lapier's  Case,  3  East  P.  C, 
557 ;  Reg.  11.  Simpson,  39  Eng.  L.  &  Eq.,  530. 

'  8  Greenl.  Ev.,  §  154;  2  Kuss.  on  C,  6;  Rex  v.  Cherry,  1  Leach,  236;  3 
East  P.  C,  556. 

'  Rex  V.  Walsh,  1  Moody  C.  C,  14. 

'  Barb.  Cr.  L.,  168 ;  R.  «.  Thompson,  Moody  &  Ry.  C.  C,  78. 


LAECENY.  345 

goods  are  taken  from  one  room  to  another  in  the  owner's 
honse,^  or  removed  from  a  trunk  to  the  floor,^  or  from  the 
head  to  the  tail  of  a  wagon,'  or  if  a  horse  be  taken  in  one 
part  of  the  owner's  close  and  led  to  another,  the  thief  being 
surprised  before  his  design  was  accomplished,  the  carrying 
away  is  complete.''  But  the  merely  raising  up  a  bail  of  linen 
and  setting  it  on  end,  without  removing  every  part  from  the 
place  where  it  lay,  is  not  a  sufficient  taking  and  carrying  away 
to  make  the  offense  larceny.* 

§495.  Taking  by  an  Innocent  Agent.  —  It  is  not  necessary 
that  the  taking  should  be  by  the  hand  of  the  accused,  for  if  he 
procured  an  innocent  agent,  as  a  child  or  a  lunatic,  to  take  the 
property,  or  if  he  procured  a  sheriff  or  other  person  to  take  it 
on  a  writ  of  replevin  or  other  process,  without  color  of  title 
with  a  felonious  design,  he  will  himself  be  the  principal  of- 
fender.' In  like  manner,  though  the  possession  be  delivered 
by  the  owner,  yet  if  it  be  obtained  by  fraud,  it  amounts  to  a 
tortious  taking  or  trespass,  as  much  as  if  the  party  had  taken 
it  without  any  delivery  on  the  part  of  the  owner.'  It  has, 
however,  been  held  that  obtaining  goods  under  a  fraudulent 
purchase,  the  vendor  delivering  them  with  the  intention  of 
parting  with  the  property  in  the  goods,  does  not  constitute 
larceny,*  though  the  title  to  the  property  does  not  pass,'  the 


'  1  Hawks  P.  C.  C,  33,  §  35 ;  Rex  v.  Pitman,  3  Car.  &  P.,  428. 
=  1  Hawks  P.  C.  C,  33,  §  28. 
'  Rex  V.  Coslet,  1  Leach,  236. 

*  3  Greenl.  Et.,  §154. 

'  Rex  V.  Cherry,  2  East  P.  C,  556 ;  Reg.  e.  Wallia,  3  Cox  C.  C,  67. 

»  Roscoe  Cr.  Ev.,  587 ;  Barb.  Cr.  L.,  157 ;  3  East  P.  C,  555 ;  Rex  ».  Williams, 
1  Car.  &  K.,  195;  Rex  v.  Summers,  3  Salk.,  194;  Com.  v.  Low,  Thatcher  C. 
C,  477 ;  Rex  v.  Gardiner,  J.  Kel.,  46. 

'  Barb.  Cr.  L.,  157,  158;  2  East  P.  C,  555. 

'Mowery  v.  Walsh,  8  Cowen,  238;  Lever  v.  Com.,  15  Serg.  &  R.,  93; 
Boss  V.  People,  5  Hill,  394;  State  v.  Lindenthal,  5  Rich.,  237;  Welsh  v.  Peo- 
ple, 17  Ills.,  339 ;  Stinsou  v.  People,  43  Ilia.,  397. 

•  HenshawB.  Bryant,  4  Scam.,  97;  Gray  v.  St.  John,  35  Ills.,  333;  Bowen 
e.  Schuyler,  41  Ills.,  193;  Butters  v.  Haughwort,  43  Ills.,  19;  Ryan  v.  Brant, 
43  Ills.,  79 ;  Blow  V.  Gage,  44  Ills.,  309 ;  Dew.  v.  Lewis,  51  Ills.,  255 ;  Nichols 
t.  Michael,  23  N.  Y.,  264. 
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consent  of  the  owner  is  a  nullity,*  and  the  taking  is  tortious.^ 

§  496.  Taking  by  a  Servant,  Custodian,  etc.,  or  by  one   Getting 

the  Property  into  his  Own  Hands  by  Artifice,  Strategem,  etc.  —  The 

conversion  of  property  with  intent  to  steal  it  by  one  who  has 
only  the  care,  charge  or  custody  of  it  for  the  owner,  as  his 
servant  or  agent  or  otherwise,  is  a  sufficient  taking  to  consti- 
tute the  offense  of  larceny,  for  in  judgment  of  law  the  pos- 
session remains  in  the  owner  until  the  conversion.'  As  where 
a  bill  or  coin  is  put  in  the  hands  of  a  party  to  get  change  and 
he  appropriates  it,*  or  where  a  servant,  having  the  goods  of  his 
master  in  his  custody,  embezzles  them,'  or  steals  his  master's 
oats,  though  he  feeds  them  to  his  master's  horses,'  or  where 
a  man  hires  another's  horse  to  go  a  Journey,  with  intent  to 
steal  it  and  absconds  with  it  or  sells  it,'  or  where  property  is 
inadvertently  left  in  the  possession  of  another  and  the  latter, 
with  the  intention  of  stealing  it,  conceals  it,*  such  taking  is  lar- 
ceny. So  if  the  owner  parts  with  the  possession  voluntarily, 
but  does  not  part  with  the  title,  expecting  and  intending  that 
the  same  thing  will  be  returned  to  him,  or  that  it  shall  be  dis- 
posed of  on  his  account  or  in  a  particular  way  as  directed  or 
agreed  upon  for  his  benefit,  then  the  goods  may  be  feloniously 
converted  by  the  bailee  so  as  to  relate  back  and  make  the  tak- 
ing larceny.'     So  if  a  person,  with  the  felonious  intent  to  con- 

■  Cai7  s.  Hotailing,  1  Hill,  314;  Aah  v.  Putnam,  Id.,  303. 

^  Acker  v.  Campbell,  23  Wen.,  372 ;  Thurgton  «.  Blanchard,  23  Pick.,  18,  30 ; 
Ladd  V.  Moore,  3  Band.,  591 ;  Stillman  «.  Squire,  1  Denio,  337. 

=  Barb.  Cr.  L.,  157 ;  People  v.  Call,  1  Denio,  130. 

*  Parrel  v.  People,  16  Ills.,  506 ;  Rex  v.  Coleman,  2  East  P.  C,  672 ;  Rex  v. 
Sullins,  1  Moody,  129;  Reg.  v.  Thomas,  9  Car.  &  P.,  741. 

"  Barb.  Cr.  L.,  161;  Morflt's  Case,  Russ.  &  Ry.,  307;  Reg.  v.  Handley,  1 
C.  &  M.,  547 ;  Reg.  v.  Privett,  3  C.  &  M.,  114;  Reg.  v.  Samways,  36  Eng.  L. 
&  Eq.,  576. 

°  Morfit's  Case,  Russ.  &  Ry.,  807;  R.  v.  Handley,  C.  &  M.,  547;  R.  v. 
Smith,  1  Cox  0.  C,  10. 

'  Pear's  Case,  3  East  P.  C,  685;  Charlewood's  Case,  2  East  P.  C,  689; 
Welsh  V.  People,  17  Ills.,  343;  Starker  v.  Com.,  7  Leigh,  752. 

«  People  «.  McGarren,  17  Wen.,  460 ;  State  v.  Gorman,  2  Nott  &  McC,  90. 

■Welsh  B.  People,  17  Ills.,  339;  Stinsone.  People,  43  Ills.,  397 :  Rex  v. 
Hench,  Russ.  &  Ry.,  163 ;  Reg.  v.  Adams,  1  Den.  C.  C,  38 ;  Rex  «.  Atkinson, 
2  East  P.  C,  673. 
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vert  the  property  to  his  own  use  or  to  deprive  the  owner 
wholly  of  it,  gets  it  into  his  hands  by  some  artifice  or  trick, 
the  owner  not  intending  to  part  with  the  title,  but  consenting 
to  such  taking,  with  the  understanding  that  it  should  not  be 
carried  away,  and  should  be  immediately  returned,  unless 
purchased  or  paid  for,  and  then  keeps  it  or  runs  away  with  it, 
such  taking  is  larceny.'  As  if  he  takes  goods  into  his  hands 
with  the  consent  of  the  owner,  intending  to  steal  them,  under 
the  pretext  or  pretense  of  looking  at  them  with  a  view  of  buy- 
ing them,  and  then  runs  away  with  the  goods,  this  is  lar- 
ceny.^ But  if  the  owner  voluntarily  parts  with  the  posses- 
sion and  title,  neither  the  taking  nor  conversion  is  larceny.' 
§497.  Taking  the  Groods  of  the  Husband  or  Wife.  —  It  is  not 
larceny  for  the  husband  to  take  the  property  of  the  wife,"*  or 
for  the  wife  to  take  the  property  of  her  husband,'''  or  property 
owned  jointly  by  her  husband  with  others."  But  it  is  larceny 
for  a  man  who  elopes  with  another's  wife  to  take  his  goods, 
though  with  the  consent  and  at  the  solicitation  of  the  wife.'' 
Yet  there  must  be  a  personal  taking 'of  the  goods  by  the  per- 
son eloping  with  the  wife,  or  they  must  bo  shown  to  be  in  his 
possession;*  although  such  taking  on  delivery  from  her  hands 
will  do,'  and  so  will  a  joint  carrying  away  by  the  two.  If  a 
wife  and  adulterer  elope  together,  carrying  her  clothes  purchas- 
ed for  her  by  her  husband,  the  adulterer  commits  a  larceny  of 

"  2  Arch.  0.  P.  &  PI.,  411-415 ;  Rex  v.  Gilbert,  Moodj^  185 ;  R.  v.  Pratt,  Id., 
R.  V.  Campbell,  Id.,  179 ;  Com.  v.  Wilde,  5  Gray,  83 ;  but  see  People  v.  Mil- 
ler, 14  John.,  371 ;  Rex  v.  Harvey,  2  East  P.  Q.,  669. 

'  Rex  B.  Gilbert,  Moody,  185;  R.  v.  Sharpless,  2  East  P.  C,  675;  1  Hawks 
P.  C.  C,  38,  §  15. 

3  Welsh  V.  People,  17  Ills.,  339 ;  Stinson  ».  People,  43  Ills.,  397. 

•  Thomas  «.  Thomas,  51  Ills.,  162. 

'Barb.  Cr.  L.,  158;  1  Hawks  P.  C,  147;  Reg.  v.  Tollett,  C.  &  M.,  112. 

•  Rex  11.  Willis,  1  Moody  C.  C,  875. 

'  People  V.  Schuyler,  6  Cowen,  572;  Reg.  ii.  Thompson,  2  Crawf.  &  Dix 
C.  C,  491;  Reg.  v.  Tollett,  Car.  &  M.,  112;  Reg.  v.  Berry,  Bell  C.  C,  95;  8 
Cox  C.  C,  117. 

'  Reg.  V.  Rosenberg,  1  Car.  &  K.,  233 ;  1  Cox  C.  0.,  21. 

•  Keg.  v.  Featherstone,  36  Eng.  L.  &  Eq.,  570. 
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the  clothes,  for  they  are  the  husband's  property.*  With  these 
exceptions,  a  person  is  not  guilty  of  larceny,  who  receives 
goods  belonging  to  the  husband  from  the  hands  of  the  wife,^ 
unless  he  had  been  forbidden  to  take  them.' 

§498.  Taking  One's  Own  Goods.  —  Under  some  circumstan- 
ces a  man  may  be  guilty  of  larceny  of  his  own  goods^  or  of 
goods  of  which  he  is  part  owner,'  where  the  intent  is  to 
charge  another  with  their  value;*  as  if  he  steals  them  from  a 
pawnbroker,  or  if  they  have  been  levied  upon  by  a  constable, 
if  he  steals  them  from  the  constable'  or  steals  them  from  any 
one  to  whom  he  has  entrusted  and  delivered  them,  who  would 
be  liable  over  to  him  for  their  value  ia  case  of  their  loss  by 
theft.*  On  an  indictment  of  the  owner  of  goods  for  a  larceny 
of  tliem  from  an  attaching  officer,  evidence  is  admissible  that 
the  defendant  intended  to  leave  and  did  leave  witli  the  officer 
goods  enough  to  satisfy  the  claim   of  the  attaching  creditor.' 

§  499.  Taking  for  Gain  not  Essential.  —  The  better  opinion 
seems  to  be  that  it  is  not  an  essential  ingredient  in  the  of- 
fense of  larceny,  that  the  taking  should  be  for  the  sake  of  gain,*"- 
but  upon  this  point  the  authorities  are  not  harmonious.     A 
fraudulent  taking,  with  intent  wholly  to  deprive  the  owner  of 

'  Reg.  V.  Tollett,  C.  &  M.,  113;  contra,  Reg.  v.  Fitch,  Dears  &  B.,  187. 

"  Rex  v.  Harrison,  1  Leach,  47 ;  2  East  P.  C,  559 ;  Reg.  v.  Fitch,  Dears  & 
B.,  187. 

'  2  Bish.  Or.  L.,  §  873. 

'  2  East  P.  C,  654;  1  Hale  P.  0.,  513;  People  v.  Thompson,  34  Cal.,  671. 

•  Kiksey  i>.  Fike,  29  Ala.,  206;  Reg.  v.  Webster,  Leigh  &  C,  77;  Reg.  v. 
Burgess,  Leigh  &  C,  399. 

»  People  V.  Thompson,  34  Cal.,  671 ;  Palmer  v.  People,  10  Wen.,  165. 

'Palmer  «.  People,  10  Wen.,  165;  State  ».  Dewit,  33  Mo.,  571;  but  see 
State  V.  Sotherlin,  Harper,  414;  State  v.  Mazyck,  3  Rich.,  291;  Brownell  v. 
Manchester,  1  Pick.,  233. 

«3Bish.  Cr.  L.,  §793. 

=  Com.?).  Greene,  111  Mass.,  393. 

"  Reg.  ■B.  Jones,  1  Den.  C.  C,  188 ;  3  Car.  &  K.,  336 ;  Reg.  v.  Privett,  3  Car. 
&  K.,  114;  Reg.  v.  Handley,  C.  &  M.,  547;  Hamilton  v.  State,  35  Missis., 
314 ;  Keely  v.  State,  14  Ind.,  86 ;  Dignowitty,  17  Texas,  531 ;  State  v.  Brown, 
SStrob.,  508;  People  v.  Jaurez,  38  Cal.,  380;  contra,  3  Greenl.  Ev.,  §157; 
Reg.  V.  Godfrey,  8  Car.  &  P.,  563;  U.  S.  v.  Durkee,  1  McAl.,  196;  McDaniel 
e.  State,  8  Sm.  &  M.,  401,  418. 
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his  property,  or  with  intent  to  destroy  it,  is  suflScient  if  the 
object  he  to  effect  some  supposed  advantage  either  to  the 
party  committing  the  offense  or  to  a  third  person.* 

§  500.  Larceny  of  Lost  Goods.  — -  Formerly  if  one  lost  goods 
and  another  found  them  and  converted  them  to  his  own  use, 
not  knowing  the  owner,  nor  at  tlie  time  of  finding  the  goods 
having  the  means  of  knowing  who  the  owner  was,  this  was 
no  larceny,  even  though  he  denied  finding  them  or  secreted 
them.^  But  now  if  the  finder  is  a  bailee  which  he  probably  is,* 
the  statute  makes  him  guilty  of  larceny  if  he  converts  the 
property  to  his  own  use  with  intent  to  steal  the  same  or  se- 
cretes it  with  the  same  intent.^  And  at  common  law  where 
the  owner  was  known  or  there  were  marks  or  other  means  of 
instantly  knowing  who  the  owner  was,  and  the  finder  secreted 
or  appropriated  the  property  to  his  own  use,  with  intent  to 
steal  the  same,  he  was  guilty  of  larceny,^ 

§  501.  Proof  of  Property  In  the  Alleged  Owner.  —  In  proof  that 
the  goods  were  the  property  of  the  person  named  as  owner, 
and  were  taken  from  his  possession,  it  is  necessary-  to  show 
that  he  had  such  an  interest  or  special  property  in  the  goods 
and  such  a  possession,  actual  or  constructive,  as  would  enable 
him  to  sustain  an  action  of  trespass  for  taking  and  carrying 
them  away,  for  every  larceny  includes  a  trespass  which  in- 
volves the  violating  of  another's  possession,^  except  in  the 
cases  provided  for  by  statute,  where  the  bailee  steals  goods  in 
his  own  possession.'     Proof  that  the  alleged  owner  had  act- 

1  Kex  J).  Cabbage,  Russ.  &  Ry.,  392;  Rex  v.  Morfit,  Russ.  &  Ry.  C.  C. 
307 ;  Reg.  V.  Richards,  1  Car.  &  K.,  533 ;  State  v.  Hawkins,  8  Port.  461 ;  Reg. 
«.  Wynn,  1  Den.  C.  C,  365 ;  3  Car.  &  K.,  859. 

s  Tyler  «.  People,  Breese,  337,  3d  Ed.,  393;  Lane  v.  People,  5  Gilm.,  305; 
People  B.  Cogdell,  1  Hill,  94;  People  *.  Anderson,  14  John.,  394  ;  State  v. 
Taylor,  35  Iowa,  273;  Com.  v.  Titus,  116  Mass.,  42. 

'  1  Par.  on  C,  579. 

'  R.  S.,  877.  §170;  and  see,  as  to  domestic  animals,  State  v.  Martin,  28 
Mo.,  580;  People  u.  Kaatz,  8  Park.  Cr.  R.,  129;  State  o.  Pratt,  20  Iowa,  267. 

'  Lane  v.  People,  5  Gilm.,  805 ;  State  u.  Weston,  9  Conn.,  537 ;  People  v. 
McGarren,  15  Wen.,  462;  Reg.  n.  Dixon,  86  Eng.  L.  &  Eq.,  597;  State  v. 
■Williams,  19  Mo.,  389. 

"3Bish.  Cr.  L.,  §799. 

'  R.  S.,  377,  §  170;  State  v.  Brown,  25  Iowa,  561. 
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ual  possession  with  or  without  title,  and  want  of  consent  of 
both  the  person  in  })Ossession  and  the  actual  owner  if  known, 
and  entitled  to  the  immediate  possession'  unless  the  detend- 
ant  shows  a  right  to  the  immediate  possession,^  or  that  the 
alleged  owner  had  a  general  or  qualified  property  in  the 
goods  stolen,  and  either  the  actual  possession  or  the  right  to 
the  immediate  possession,  is  sufficient.'  But  if  a  man  part 
with  the  right  to  the  immediate  possession,  so  as  not  to  be  in 
a  situation  to  maintain  trespass,  as  if  he  let  furniture  with 
lodgings  to  a  lodger,  then  if  any  of  the  furniture  be  stolen  it 
cannot  be  laid  as  the  property  of  the  owner,  but  must  be  laid 
and  proved  as  the  property  of  the  lodger.*  Where  goods  are 
in  the  possession  of  a  bailee,  as  linen  delivered  to  a  laun- 
dress to  wash,'  cattle  sent  to  an  agister  to  agist,'  goods  given 
to  a  common  carrier  to  carry,'  they  may  be  described  as  the 
goods  of  the  owner'  or  of  the  bailee.'  But  if  the  property  be 
stolen  from  the  owner's  servant  it  must  be  laid  to  the  prop- 
erty of  the  owner,  for  the  servant  is  not  a  bailee  and  his  pos- 
session is  that  of  the  master.'"     Clothing  worn  by  an  infant 

'  3  Arch.  C.  P.  &  PI.,  404, 405. 

'  SearlsD.  Crombie,  28  Ills.,  396;  Ward  ».  People,  3  Hill,  396;  6  Hill,  144; 
State  V.  Adcliuglon,  1  Bailey,  310,  311. 

'  Cannon  v.  Kenny,  3  Scam.,  10;  Barnes  i>.  People,  18  Ills.,  53;  Ganche  v. 
Mayer,  18  Ills.,  53;  Rex  v.  Remnant,  Russ.  &  Ry„  136;  Rex  b.  Wymer,  4 
Car.  &  P.,  391. 

'  3  Arch.  C.  P.  &  PI.,  358 ;  R.  B.  Belstead,  Russ.  &  Ry.,  411 ;  R.  v.  Bruns 
■wicJi,  Moody  &  Ry.,  37. 

"  Packer's  Case,  3  East  P.  C,  653. 

'  Woodard's  Case,  2  East  P.  C,  653. 

'  Rex  V.  Deakin,  3  East  P.  C,  653 ;  Rex  v.  Trollop,  J.  Kel.,  39 ;  People  a 
Smith,  1  Park.  Or.  R.,  329. 

"  Reg.  V.  Vincent,  3  Den.  C.  C,  464;  9  Eng.  L.  &  Eq.,  548;  Langford  o- 
State,  8  Texas,  115. 

'  3  Hale  P.  C,  181 ;  Reg.  •».  Bird,  9  Car.  &  P.,  44;  Jones  ».  State,  13  Ala., 
153  i  Reg.  V.  Jones,  3  Moody,  393 ;  State  v.  Wisdom,  8  Port.,  511 ;  State  v. 
Furlong,  19  Me.,  335. 

"■  3  East  P.  C,  653 ;  Rex  v.  Ruddiok,  8  Car.  &  P.,  237 ;  Rex  v.  Adams, 
Buss.  &  Ry.,  335 ;  Rex  v.  Hutchinson,  Russ.  &  Ry.,  412 ;  but  see  Reg.  v.  Rud- 
dick,  8  Car.  &  P.,  237. 
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may  be  alleged  to  belong  to  the  infant*  or  tbe  father.'  And 
goods  stolen  from  a  thief  may  be  alleged  to  be  the  property 
of  either  the  thief  or  the  trne  owner.' 

§  502.  Larceny  by  a  Bailee.  —  It  was  formerly  held  that 
when  a  bailee  obtained  possession  of  goods  without  a  felon- 
ious intent  to  steal  them  at  the  time  of  taking,  and  afterwards 
with  a  felonious  intent  converted  the  whole  of  them  to  his 
own  iise  without  breaking  bulk,  or  abstracting  any  one  of 
several  articles  intrusted  to  him,  that  such  taking  only 
amounted  to  a  breach  of  trust,  and  was  not  larceny,  for  the 
reason  that  the  owner,  having  parted  with  the  possession  of 
his  goods,  was  not  in  a  situation  to  maintain  trespass,  and 
therefore  one  essential  element  of  larceny  was  wanting.*  Yet 
the  breaking  of  bulls  or  the  taking  of  one  of  several  articles  was 
held  to  determine  the  bailment  and  entitle  the  owner  to  the  im- 
mediate possession  so  as  to  enable  him  to  bring  trespass  and 
make  it  larceny  to  take  part  of  the  goods.^  But  now  by  our 
statute  if  a  bailee  of  property  coverts  the  same  to  his  own  use 
with  intent  feloniously  to  steal  the  same,  or  secretes  the  same 
with  intent  so  to  do,  he  is  made  guilty  of  larceny.* 

§403.  2.  The  Taking  must  be  Proved  to  be  Against  the  Will 
of  the  Owner.'  — This  non-consent  being  an  essential  ingredient 
in  the  offense  of  larceny  must  be  proved  by  the  best  evidence 
the  nature  of  the  case  admits.'  Therefore  the  owner,  since  he 
is  the  only  person  who  can  swear  directly  to  the   necessary 

'  State  V.  Kocli,  4  Harring.  Del.,  570. 

"  Reg.  v.  Hughes,  C.  &  M.,  593,  2  East  P.  C,  654. 

'  "Ward  1).  People,  3  Hill,  395,  6  Hill,  144;  State  v.  Somerville,  31  Me.,  14; 
Com.  V.  Finn,  108  Mass.,  466. 

*3  Greeul.  Ev.,  §  162;  2  East  P.  C,  695;  3  East  P.  C,  697;  Wright  d. 
Lindsley,  20  Ala.,  428 ;  Anon.,  J.  Kel.,  81 ;  Rex  ■».  Fletcher,  4  Car.  &  P., 
545 ;  Com.  V.  James,  1  Pick.,  375 ;  Rex  v.  Pratley.  5  Car.  &  P.,  533. 

'  Rex  V.  Maddox,  Russ.  &  Ry.,  92 ;  Rex  v.  Brazier,  Russ.  &  Ry.,  337 ;  Com. 
V.  Brown,  4  Mass.,  580;  Nichols  ji.  People,  17  N.  Y.,  114;  Rex  v.  Howell,  7 
Car.  &  P.,  335. 

•  R.  S.,  377,  §  170;  ara!!«  §486;  Phelps  «.  People,  55  Ills.,  334. 

'  8  Chitty  Cr.  L.,  925 ;  Smith  v.  Shultz,  1  Scam.,  49 ;  Dodd  v.  Hamilton,  3 
Taylor,  31. 

•  Barb.  Cr.  L.,  183 ;  People  v.  Murray,  6  C.  H.  Rec,  65,  66. 
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negative,  must  if  possible  always  be  produced  ;*  and  if  the 
goods  were  taken  from  the  actual  possession  of  another,  that 
other  must  be  sworn,  so  that  it  may  appear  that  the  immedi- 
ate possession  was  violated,  and  this  without  the  consent  of 
the  person  holding  it.^  "Where  the  owner  cannot  be  produced 
other  secondary  evidence  may  be  received,  as  if  he  dies  before 
the  trial  his  steward's  oath  may  be  received  with  circumstan- 
ces xisually  attending  larceny,  from  which  the  non-consent  of 
the  owner  may  be  inferred.'  Put  using  means  to  detect  a 
tliief  by  procuring  others  to  appear  to  encourage  his  designs,* 
or  by  marking  money  and  putting  it'  or  other  property*  where 
it  would  be  likely  to  be  taken  up  by  a  person  suspected  of  being 
a  thief,  to  try  him,  does  not  amount  to  such  a  consent  on  the 
part  of  the  owner  as  to  prevent  the  taking  of  such  money  or 
property  from  amounting  to  larceny.' 

§  504.  3.  The  Taking  Must  be  Shown  to  have  been  with  a  Felo- 
nious Intent.' —  This  means  an  intent  fraudulently  to  appro- 
priate the  goods  taken  to  the  taker's  own  use,"  or  wholly  to 
deprive  the  owner  of  them,"  with  the  intent  to  steal  them  or 
animo  furarhdi,  and  implies  that  there  is  no  color  of  right, 
excuse  or  good  reason  for  the  act."     Such  intent  is  an  essen- 

'  Barb.  Cr.  L.,  183 ;  Rex  «.  Rodgers,  3  Campb..  654;  Williams  v.  East  Ind. 
Co.  3  East  P.  C,  192, 201 ;  People  v.  Caniff,  3  Park.  Cr.  R.,  587 ;  Rex  v.  Yend., 
6  Car.  &  P.,  175;  State  v.  Morey,  2  Wis,,  494;  People  v.  Plunket,  3  C.  H. 
Rec,  138;  contra,  2  Bish.  Cr.  P.,  §752. 

"  3  Ai-ch.  C.  P.  &  PI.,  405,  406;  People  «.  Murray,  6  C.  H.  Rec,  65,66; 
State  ».  Osborne,  28  Iowa,  9. 

=  Rex  ».  Hazy,  2  Car.  &  P.,  458 ;  Lawrence  ».  State,  4  Yerg.,  145. 

"  Rex  V.  Headge,  3  Leach,  1083 ;  Rex  «.  Whittingham,  3  Leach,  913 ;  Rex  u. 
Eggington,  1  Leacli,  913. 

'  Rex  v.  Williams,  1  Car.  &  K.,  195 ;  State  v.  Osborne,  38  Iowa,  9. 

°  2  Leach,  921,  923 :  State  v.  Covington,  3  Bailey,  569 ;  Reg.  v.  Rathbone, 
3  Moody,  243;  Reg.  v.  Gardiner,  1  Car.  &  K.,  638;  Reg.B.  Johnson,  Car.  & 
M.,  318;  U.  S.  V.  Poye,  1  Curt.  C.  C,  364. 

'  Barb.  Cr.  L.,  159. 

'  Smith  s.  Shultz,  1  Scam.,  490;  Phelps  «.  People,  55  Ills.,  334;  Blunt  v. 
Com,,  4  Leigh,  689;  Witto.  State,  9  Mo.,  663;  Rex  v.  HoUoway,  5  Car.  &  P., 
563 ;  State  v.  Grosser,  19  Mo.,  347 ;  State  ».  McKean,  36  Iowa,  344. 

•  8  Chitty  Cr.  L.,  926 ;  2  Arch.  C.  P.  &  PI.,  389. 

">  2  Arch.  C.  P.,  &  PI.,  389. 

"  3  Greenl.  Ev.,  1 150. 
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tialingredient  in  larceny,  even  in  the  case  of  a  bailee;'  witliout 
it  the  taking  is  a  mere  trespass  or  a  conversion.^  "Where  the 
owner  is  induced  by  false  representations  or  pretences  to  vol- 
untarily transfer  not  only  the  possession  b\it  also  the  title, 
the  offense  is  obtaining  goods  by  false  pretences,'  or  if  the 
prisoner's  sole  object  was  to  destroy  the  property  from  mo- 
tives of  revenge  and  injury  to  the  owner,  and  without  the  ex- 
pectation of  benefit  or  gain  to  himself,  or  the  intent  to  steal  it 
according  to  some  of  the  authorities,  the  offense  is  malicious 
mischief*  It  is  clear  that  there  is  no  felonious  intent  if  the 
goods  are  taken  by  more  accident,  or  in  joke,  or  in  mistaking 
another's  property  for  one's  ow4j?)or  under  a  lonafide  claim 
of  right,"  and  therefore  such  claim  is  not  larceny.  The  tak- 
ing of  the  goods  openly  but  not  forcibly  before  the  owner,  or  in 
the  presence  of  other  persons;^  the  taking  tools"  or  other 
property"  to  use,  or  a  horse  to  ride,'"  and  afterwards  returning 
them  to  the  same  place''  or  abandoning  the  property,'^  or  leav- 
ing it  where  it  will  be  likely  to  get  back  to  the  owner"  or 


'  Phelps  v.  People,  55  Ills.,  334. 

"  2  Arch.  C.  P.  &  P].,  389;  Phelps  v.  People,  55  Ills.,  834. 

'  Roscoe  Cr.  Ev.,  006 ;  and  see  Welsh  v.  People,  17  Ills.,  339 ;  Stinson  v. 
People,  43  Ills.,  397. 

<  3  Greenl.  Ev.,  §  157 ;  Reg.  v.  Godfrey,  8  Car.  &  P.,  563  ;  but  see  ante  §  11. 

'  2  Hale  P.  C,  507,  509 ;  Com.  v.  Weld,  Thatcher  C.  C,  157. 

"  Roscoe  Cr.  Ev.,  591 ;  Herher  «.  State,  7  Texas,  CO ;  Merry  v.  Green,  7 
Mees.  &  W.,  623 ;  Rex  v.  Hall,  3  Car.  &  P.,  409 ;  Reg.  d.  Reed,  C.  &  M..  306 ; 
Com.  v.  Doane,  1  Gush.,  5;  State  «.  Con-way,  18  Mo.,  821;  Com.  v.  Stebbins, 
8  Gray,  492 ;  Daniel  v.  State,  8  Sm.  &  M.,  401 ;  State  v.  Holmes,  17  Mo.,  379 ; 
but  see  States.  Bond,  8  Iowa,  540;  Rex  ».  Knight,  2  East  P.  C,  510. 

'  1  Hale  P.  C,  509 ;  State  v.  Holmes,  17  Mo.,  379. 

'  1  Hale  P.  C,  509 ;  1  Hawks  P.  C.  C,  34,  g  2. 

'  Roscoe  Cr.  Ev.,  590, 

'°  2  Arch.  C.  P.  &  PL,  392 ;  Crump's  Case,  1  Car.  &  P.,  658 ;  State  v.  Bon- 
nell,  2  Barring.  Del.,  529 ;  State  v.  Hawkins,  8  Port.,  461 ;  State  v.  York,  5 
Barring.  Del.,  493. 

"  Rex  i>.  Wright,  Car.  Cr.  L.,  279;  Reg.  v.  Phetheon,  9  Car.  &  P.,  553; 
State  v.  Self,  1  Bay,  242. 

"  Phillips'  Case,  2  East  P.  C,  662;  Rex  v.  Dickenson,  420;  Rex  v.  Mc- 
Makin,  Russ.  &  B.y.,  333. 

"  8  Greenl.  Ev.,  157 ;  Reg.  v.  Holloway,  1  Den.  C.  C,  370,  2  Car.  &  K.,  943 
23 
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promptly  informing  the  owner  of  the  taking;'  the  tendering 
more  than  the  value  of  the  goods,^  and  the  avowing  the  fact 
of  having  the  possession  of  the  goods  before  being  questioned 
concerning  them,''  are  circumstances  from  which  it  may  be 
inferred  that  the  taking  was  without  a  felonious  intent,  and 
thei-efore  but  a  mere  trespass.  If,  however,  goods  are  taken 
with  a  felonious  intent,  it  does  not  purge  the  oifense  by  hand- 
ing them  immediately  back  to  the  owner."*  Where  a  carrier 
broke  open  a  parcel  entrusted  to  him  and  took  letters  there- 
from, which  he  opened  from  motives  of  personal  curiosity  or 
to  prevent  them  from  arriving  in  due  season  at  their  destina- 
tion, this,  however  illegal,  was  deemed  no  felony.^  Since  the 
statute  makes  the  felonious  taking  by  a  bailee  larceny,^  it  is 
not  necessary  now,  as  it  was  formerly,'  that  the  felonious  in- 
tent should  exist  at  the  time  of  the  taking.  If  it  is  shown  to 
exist  at  any  time  it  is  sufScient.^ 

§  505.  4.  Time  and  Place.  — Proof  of  the  time  of  the  commis- 
sion of  the  offense  as  laid  is  immaterial,'  provided  that  it  ap- 
pears that  it  was  committed  before  the  indictment  found  or 
complaint  made,  and  within  three  years  so  that  the  offense  is 
not  barred  by  the  statute  of  limitations.'"  The  place  must  be 
so  far  proved  as  to  show  that  the  larceny  was  committed  in 
the  county  in  which  the  examination  is  had  or  indictment 
found."  The  offense  is  complete  in  every  county  into  which  the 

■  3  Green].  Ev.,  §  157. 

"^  Burroughs  v.  Wright,  1  East  R.,  015,  616 ;  3  East  P.  C,  663. 

» 1  Hale  P.  C,  509;  3  East  P.  C,  661;  State  v.  Holmes,  17  Mo.,  379. 

*  Koscoe  Cr.  Ev.,  588 ;  State  v.  Scott,  64  N.  C,  586 ;  Rex  v.  Wright,  9  Car. 
&  P.,  554;  Reg.  v.  Phetbeon,  9  Car.  &  P.,  553;  Reg.  v.  Peters,  1  Car.  &  K., 
245 :  Rex  ».  Peat,  1  Leach,  338,  3  East  P.  C,  557. 

'  Keg.  v.  Godfrey,  8  Car.  &  P.,  563. 

"  R.  S.,  377,  §  170. 

'  3  Greenl.  Ev.,  g  159 ;  People  «.  McGarren,  17  "Wen.,  460 ;  Wright  v.  Lind- 
say,  30  Ala.,  428  ;  Rex  v.  Fletclier,  4  Car.  &  P.,  545 ;  Com.  «.  James,  1  Pick., 
375 ;  White  v.  State,  11  Texas,  769. 

"  Phelps  V.  People,  55  Ills.,  334. 

•3  Greenl.  Ev.,  §153. 

"as.,  398,  §398. 

"  Rice  v.  People,  38  Ills.,  435 ;  Jacksoa  v.  People,  40  Ills.,  405 ;  Sattler  o. 
People,  59  Ills.,  08. 
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thief  carries  the  stolen  goods;  for  every  asportation  is  in  law 
a  new  larceny.*  And  the  lapse  of  time  between  the  first  tak- 
ing and  the  carrying  into  another  county  is  not  material.^ 

§  506.  5.  What  the  Subject  of  Larceny.  —  Formerly  larceny 
could  not  be  committed  by  taking  any  thing  annexed  to  the 
freehold,  as  grass,  growing  fruits  from  trees,"  etc.,  and  was  con- 
fined entirely  to  the  taking  of  personal  property."*  But  now  by 
statute  the  oifense  of  larceny  may  be  committed  by  stealing 
things  attached  to  the  realty  the  same  as  if  they  were  per- 
sonal jjroperty.^  And  beasts  and  birds  ordinarily  kept  in  con- 
finement," records,  processes,  charters,  gifts,  grants,  convey- 
ances, bonds,  and  contracts  are  declared''  by  statute  to  be  tlie 
subject  of  larceny. 

§507.  6.  Value.  —  Evidence  must  be  given  that  the  goods 
are  of  some  value,  however  small,  or  no  wrong  is  committed 
in  taking  them.*  It  is  not  necessary  that  they  should  be  valu- 
able to  a  third  person  if  valuable  to  the  owuer.^  On  the  trial 
of  an  indictment  the  actual  value  of  the  goods  must  be  proved 
so  as  to  determine  the  extent  of  the  punishmeut.'"  And  if  the 
verdict  does  not  find  the  value,  a  new  trial  must  be  granted  or 

'  1  Hale  P.  C,  507,  508;  Com.  o.  DeWit,  10  Mas3.,  154;  Haskins  o.  People, 
16  N.  y.,  344;  Graves  v.  State,  13  "Wis.,  591;  State  v.  SomerviUe,  31  Me.,  14, 
19 ;  State  i).  Bennett,  14  Iowa,  479. 

»  Rex  v.  Parkin,  1  Moody  C.  C,  45. 

=  1  Hale  P.  C,  510;  3  Inst.,  109;  State  b.  Hall,  5  Harring.  D3I.,  493;  Jack- 
son B.  State,  11  Ohio  S.,  104;  Bex  v.  Ricliards,  Russ.  &  Ry.,  38;  Reg.  o. 
Gooch,  8  Car.  &  P.,  393. 

*  State  i).  Burrows,  11  Ired.,  477,  483. 

'  R.  S.,  378,  §§  173,  175. 

"  R.  S.,  377,  §  171. 

'  Id.,  ;-J78,  g  176. 

'  3  Chitty  Cr.  L.,  939  ;  People  «.  "Wiley,  3  Hill,  194;  Collins  v.  People,  39 
Ills.,  341 ;  Low  «.  People,  2  Park.  Or.  K.,  37 ;  Reg.  ■».  Morris,  9  Car.  &  P.,  349 ; 
Payne  v.  People,  6  John.,  103;  but  see  State  v.  Slack,  1  Bailey,  330;  Hous- 
ton B.  State,  8  Engl.  Rep.,  66. 

'  Rex  !).  Phipoe,  2  Leach,  673;  Rex  o.  Clark,  Russ.  &  Ry.,  181;  3  Leach, 
1036. 

"  3  Greenl.  Ev.,  §  153;  Hlldreth  v.  People,  33  Ills.,  36. 
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tlie  judgment  arrested.'  But  a  jury  cannot  aggregate  the 
value  of  the  property  stolen  at  different  times,  so  as  to  send 
the  accused  to  the  penitentiary.^  United  States  treasury 
notes  are  by  law  declared  to  be  legal  tender,  and  equivalent  to 
coined  money,  and  are  therefore,  themselves  sufficient  evidence 
of  value.'  Where  the  amount  and  value  of  bank  bills  are 
shovm,  it  will  be  presumed  that  they  were  genuine.^  It  is 
error  to  allow  a  jury,  three  days  after  their  verdict  has  been 
received  and  they  have  been  discharged,  to  meet  together  and 
amend  their  verdict  by  finding  the  value  of  the  property 
stolen.' 

§508.  7.  Identity.  —  The  identity  of  the  prisoner  with  the 
one  charged  with,  and  the  one  who  committed  the  offense 
should  be  shown,'  but  on  the  trial  of  an  indictment  the  name 
of  the  prisoner  need  not  be  proved  unless  put  in  issue  by  a 
plea  in  abatement.'  So  the  goods  stolen  must  be  proved  to 
be  the  same  as  those  charged  to  have  been  taken,'  but  proof  that 
the  accused  stole  a  mare  or  gelding  will  sustain  the  charge  of 
stealing  a  horse.' 

§  509.  8.  Circumstances  Tending  to  Show  the  Gnllt  of  the  Ac- 
cused.—  The  evidence  in  cases  of  larceny  usually  consists,  un- 
less the  prisoner  is  detected  in  the  act,  of  proof  of  the  offense 
having  been  committed,  and  of  the  goods  stolen  being  found 
shortly  afterwards  in  the  possession  of  the  prisoner,  with  such 
facts  and  circumstances  as  tend  to  show  the  sruilt  of  the  ac- 


'  Highland  v.  People,  1  Scam.,  392 ;  Sawyer  v.  People,  3  Gilm,  53 ;  Collins 
^.People,  89  Ills.,  241;  Williams  b.  People,  44  Ills.,  478;  State  «.  Kedman, 
17  Iowa,  829. 

^  Monouglian  v.  People,  24  Ilia.,  340. 

'  Collins  V.  People,  39  Ills.,  240;  and  see  Com.  v.  Stebbins,.8  Gray,  493; 
Shaw  v.  State,  3  Sneed,  86 ;  Crawford  o.  State,  2  Ind.,  132. 

*  State  V.  Pratt,  20  Iowa,  367. 

'  Williams  v.  People,  44  Ills.,  478. 

"  3  Greenl.  Ev.,  §  152. 

'  Turns  ®.  Com.,  6  Met.,  224,  235 ;  Com,  b  Dedham,  16  Mass.,  189. 

'  2  Arch.  C.  P.  &  PI.,  348,  403. 

•  Baldwin  ».  People,  1  Scam.,  304. 
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cused.*  The  possession  of  stolen  property  soon  after  it  was 
stolen  is  of  itself  prima  facie  evidence  that  it  was  stolen  by 
the  party  in  whose  possession  it  was  found.^  And  when  con- 
sidered in  the  light  of  the  surrounding  circumstances,  such  as 
selling  them  at  under  value,  his  pawning  them,  and  his  deny- 
ing their  being  or  having  been  in  his  possession;  his  secret- 
ing them;  his  giving  false  accounts  of  how  or  when  he  came 
by  them;  his  being  near  the  place  where  and  about  the  time 
they  were  stolen,  or  the  like,'  may  be  the  strongest  kind  of 
evidence  of  the  guilt  of  such  person,  while  under  different 
circumstances  it  may  be  the  slightest,  even  if  any,  evidence  of 
guilt;''as  if  the  goods  were,  found  in  his  store,^  out-house,° 
house,'  or  open  shop,'  to  which  other  persons  capable  of  steal- 
ing then  had  access.'  The  mere  finding  of  stolen  goods  in  the 
house  of  the  prisoner  where  there  are  other  inmates  of  the 
house  capable  of  stealing  the  property,  has  been  held  insuffi- 
cient evidence  to  prove  ftossession  by  the  prisoner.'" 

§  510.  Presumption  from  Possession,  how  Rebutted.  —  The  pre- 
sumption arising   from  possession  alone   is    completely  re- 

'  Barb.  Cr.  L.,  183 ;  State  v.  Arnold,  13  Iowa,  480 ;  State  v.  Taylor,  25  Iowa, 
274;  State  D.,Woolsey,  30  Iowa,  253. 

"Jones  c.  People,  13  Ills.,  359;  Comfort  ».  People,  54  Ills.,  404  ;  Crilley  v. 
State,  20  Wis.,  245;  Graves  v.  State,  12  Wis..  591 ;  State  s.  Weston,  9  Conn., 
537  ;  State  v.  Brewster,  7  Vt.,  118,  122  ;  State  v.  Bruin,  34  Mo.,  537  ;  States. 
Brown,  25  Iowa,  561 ;  contra,  Conkwi'iglit  v.  People,  35  Ills.,  206 ;  People  t>. 
Gassaway,  23  Cal.,  551 ;  Heed  v.  State,  25  Wis.,  431 ;  Hunt  v.  Com.,  13  Grat., 
757. 

3  2  Arch.  C.  P.  &  PI., 397 ;  2 East  Cr.  L  ,  657 ;  Conkwiight  r>.  People,  35  Ills., 
206 ;  Knickerbocker  v.  People,  48  N.  Y.,  177 ;  Penn  o.  Myers,  Addis., 
320,  331. 

"  Conkwriglito.  People,  35  Ills  ,206 ;  People  v.  All  Ki.,  20  Cal.,  177  ;  Graves 
V.  State,  13  Wis.,  591 ;  Heed  v.  State,  35  Wis.,  431. 

'  Conkwriglit  v.  People,  35  Ills.,  304. 

'  State  V.  Smith,  3  Ired.,  403. 

'  4  Stark.  Ev.,  840,  n.  z. 

"  3  Arch.  C.  P.  &  PI.,  402. 

"State  B.Williams  3  Jones  N.  C,  194;  Sartonous  v.  State,  24  Missis., 
603 ;  Jones  v.  State,  30  Missis.,  653 ;  Hall  ».  State,  8  Ind,  439  ;  Simpson  v. 
State,  4  Humph.,  456  ;  but  see  Com.  v.  Maguire,  108  Mass.,  469. 

'°  Stark.  Ev.,  839,  840;  3  East  P.  C,  657;  Barb.  Cr.  L.,  185. 
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moved  by  the  good  character  of  the  prisoner  if  proved.'  So 
this  presumption  may  be  rebutted  by  showing  that  the  ac- 
cused had  fairly  acquired  the  property  by  purchase.^  So  the 
presumption  is  rebutted  by  the  lapse  of  time.'  The  length 
of  time  required  for  this  purpose  will  depend  upon  the  cir- 
cumstances of  each  case;*  the  account  he  gives  of  how  he  came 
by  the  possession;^  the  unsuspicious  or  suspicious  conduct  of 
the  accused;*  and  the  nature  of  the  article  stolen,  for  if  it  be 
of  a  kind  that  naturally  passes  rapidly  from  hand  to  hand,  it 
would  he  more  likely  to  pass  out  of  the  hands  of  the  thief, 
and  be  found  in  the  possession  of  an  innocent  person  sooner 
than-if  of  a  different  nature.'  In  one  case,  where  the  only  ev- 
idence against  the  accused  was  that  the  stolen  property  was 
found  in  his  possession  three  mouths  after  it  had  been  stolen, 
the  court  directed  his  acquittal.*  In  another  case,  goods 
which  had  been  lost  sixteen  months  before  were  found  in  the 
house  of  the  prisoner,  and  this  being  the  only  evidence  against 
him,  the  court  directed  his  acquittal  without  calling  on  him 
for  his  defense.'  On  the  other  hand,  a  horse  being  stolen  on 
the  lOth,  and  found  on  the  16th  of  the  same  month,  sixty 
miles  distant  from  the  place  of  taking,  in  the  possession  of 
the  prisoner,  this  was  held  to  raise  the  presumption  of  his 
guilt.'"  And  in  another  case  two  months  were  held  not  to  rebut 
the  presumption."    The  possession  of  the  goods  is  always  ev- 

1  Puople  V.  Turell,  1  Wheeler,  C.  C,  34 ;  Coakwriglit  ».  People,  35  Ills., 
204;  Walsli  V.  People,  05  Ills.,  58;  but  see  State  s.  Turner,  19  Iowa,  149. 

°  Jouej  V.  People,  13  Ills.,  259 ;  Conkwrigbt  v.  People,  35  Ills.,  204. 

=  3  Arch.  C.  P.  &  PI.,  39S,  401 ;  S:ate  v.  Floyd,  15  Mo  ,  340 ;  State  v.  W^lf, 
15  Mo.,l«d;  Hughes  v.  State,  8  Humph,  73;  Hall  ».  State,  8  Incl.,  439. 

'  State  V.  Jones,  3  Dev.  &  Bat.,  133;  S-ate  v.  Shaw,  4  Jones  N".  C,  440; 
State  J).  Williams,  9  Ired.,  140;  Jones  u.  Siata,  33  Mo.,  247. 

"  Rex  «.  Watson,  2  Stark.  R.,  137;  Walker  ».  State,  38  Ga.,  354;  State  v. 
Adams,  1  Hayw.,  464;  State  v.  Brown,  33  Iowa,  5B5. 

"  Barb.  Cr.  L.,  185 ;  2  Arch.  C.  P.  &,  PL,  401 ;  State  ii.  Bennett,  3  Const.,  693. 

'  4  Siark.  Ev.,  841 ;  Reg.  v.  Partridge,  7  Car.  &  P.,  551,  3  East  P.  C,  656; 
State  V.  Bruin,  34  Mo.,  537 ;  Rex  v.  Atkinson,  1  Orawf.  &  Dix.  C.  C,  161. 

"  Rex  v.  Adams,  3  Car.  &  P.,  600. 

•  Rex  V. ,  3  Car.  &  P.,  439. 

'°  State  B.  Adams,  1  Hayw.,  463. 

"  State  V.  Bennett,  3  Const.  R.,  693,  3  Brev.,  514. 
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idence,  be  tKe  time  longer  or  shorter,  however  insufScient,  it 
may  be,  per  se,  after  a  considerable  lapse  of  time.'  Proof 
that  part  of  the  goods  stolen  were  found  in  the  possession 
of  the  prisoner  is  presumptive  evidence,  that  he  is  guilty 
of  stealing  the  whole,^  if  there  are  other  circumstances  to  es- 
tablish his  guilt  as  to  those  found. ^  If,  where  stolen  goods 
are  found  in  the  possession  of  a  person,  he  gives  a  reasonable 
account  of  how  he  came  by  them,  the  prosecutor  must  show 
that  his  account  is  false;  as  if  he  says  that  he  bought  the  goods 
of  a  certain  person,  naming  him,  such  person  must  be  called, 
if  known  to  be  a  real  person,  to  show  that  such  statement  was 
false.^  Otherwise  if  he  gives  a  conflicting  or  unreasonable 
account  of  how  he  came  by  them.*  The  mere  possession  of 
goods  which  have  been  actually  lost  does  not  even  furnish 
pri??M yarn  proof  of  guilt."  Nor  can  a  person  be  called  up- 
on to  explain  his  possession  of  property  until  it  is  proved  that 
it  was  stolen.'  The  presumption  of  guilt  of  tlie  accused, 
raised  by  his  being  found  in  the  Jjossession  of  stolen  property, 
does  not  require  him  to  sliow  to  the  reasonable  satisfaction  of 
the  jury  that  he  became  possessed  of  such  property,  other- 
wise than  by  stealing  it,  for  the  evidence  may  fall  far  short 
of  this  and  yet  create  a  reasonable  doubt  of  his  guilt,"  wliich 
is  all  that  the  law  requires.' 

'  Barb.  Cr.  L.,  184;  2  East  P.  C,  655;  Cockin's  Case,  2  Lewin,  235;  War- 
ren v.  State,  1  Green,  106;  Com.  v.  Montgomery,  11  Met.,  534;  Rex  ».  Part- 
ridge, 7  Car.  &  P.,  551. 

"  Com.  v.  Millard,  1  Mass.,  6;  People  v.  Ball,  4  C.  H.  Rec,  113,  139;  State 
■u.  Brady,  27  Iowa,  126;  1  Tyler,  379;  Com.  v.  Montgomery,  11  Met.,  534. 

'  Conkwright  v.  People,  35  Ills.,  204. 

*  3  Greenl.'Ev.,  §  161;  Reg.  i).  Crowhurst,  1  Car.  &  K.,  370;  R.  v.  Hall,  1 
Cox  C.  C,  231;  State  v.  Furlong,  19  Me.,  2io;  contra,  State  v.  Brown,  25 
Iowa,  561. 

'  2  Arch.  C.  P.  &  PI.,  399 ;  State  v.  Clark,  4  Strob.,  311. 

'  Hunt  V.  Com.,  13  Grat,  757. 

'  People  t>.  Caniff,  2  Park.  Cr.  R.,  586;  Long  i>.  State,  1  Swan.  Tenn.,  287; 
State  «.  Furlong,  19  Me.,  225 ;  State  v.  Taylor,  25  Iowa,  274;  Rex  v.  Yend,  6 
Car.  &  P.,  176. 

*  State  V.  Merrick,  19  Me.,  398. 

'  Hall  ®.  State,  8  lud.,  439 ;  State  «.  Merrick,  1  App.,  398;  State  B.  Bennett, 
3  Brev.,  514 ;  Heed  «.  State,  25  Wis.,  421. 
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§  511.  Association  with  Thieves  —  Evidence  of  Other  Larcenies  — 
Poverty  of  Defendant  —  False  Statements,  etc.  —  Association  with 
horse  thieves  or  a  subsequent  confederation  to  steal  horses  is  not 
admissible  evidence  on  a  prosecution  for  stealing  specified 
horses.^  And  the  presumption  of  guilt  cannot  be  raised  by 
showing  that  the  defendant  is  guilty  of  other  larcenies.^  Proof 
that  the  person  charged  with  larceny  was  poor,  and  that  for 
years  before  had  not  been  the  owner  of  property  to  the  amount 
alleged  to  be  stolen;  that  he  had  made  false  statements  as  to 
where  he  obtained  the  property ;  that  when  selling  it  he  called 
himself  by  the  wrong  name,  and  that  he  did  not  or  could 
not  give  any  account  of  how  he  came  by  the  property,  has 
no  tendency  to  prove  the  ownership  of  the  property  as  al- 
leged.' 

§  512.  Evidence  of  the  "Wealth  or  Poverty  of  the  Accused  In- 
admissible. —  Evidence  that  the  accused  was  rich^  or  poor'  at 
the  time  the  larceny  is  alleged  to  have  been  commited  is  usual- 
ly inadmissible  either  for  or  against  him.  Yet  there  are  cir- 
cumstances in  which  evidence  that  the  accused  was  destitute 
of  money  is  admissible  against  him." 

§513.  Production  of  Stolen  Property  in  Court.  —  The  stolen 
property  may  be  produced  in  court  and  be  shown  to  the  jury.' 
But  there  is  no  legal  necessity  for  it  to  be  in  court.  And  if 
it  is  a  written  instrument,  parol  evidence  of  its  contents  may 
be  given  without  accounting  for  its  non-production  or  having 
given  notice  to  the  defendant  to  produce  it.* 

§514.  What  not  a  Defense.  —  It  is  not  a  good  defense  to  an 

'  Chen-y  v.  State,  7  Ohio,  333. 

"  Walker  ^.  Com.,  1  Leigh,  574;  State  v.  Danbert,  43  Mo.,  343;  Smith  a. 
State,  10  Ind.,  106. 
=  State  V.  Furlong,  19  Me.,  335 ;  see  Gates  v.  People,  14  Ills.,  434. 

•  Com.  V.  Stebbins,  8  Gray,  493,  496. 
"  State  v.  Furlong,  19  Me.,  335. 

•  Com.  B.  Montgomery,  11  Met.,  534. 
'  State  V.  Lull,  37  Me.,  346. 

'  Com.  V.  Messenger,  1  Bin.,  373 ;  Moore  v.  Com.,  3  Leigh,  701 ;  McGinnis 
V.  State,  34  Ind.,  500;  Reg,  v.  Brennan,  3  Crawf.  &  Dix  C.  C,  109, 110;  Peo- 
ple V.  Holbrook,  3  John.,  90. 


MALICIOUS   MISCHIEF.  361 

indictment  for  stealing  intoxicating  liquors,  that  the  liquors 
stolen  were  kept  in  violation  of  the  law.' 

6.  Malicious  Mischief. 

§515.  To  Railroads.- — "  "Whoever  willfully  and  maliciously 
displaces  or  removes  any  switch,  signal  or  rail  of  any  rail- 
road, or  breaks  down,  rips  up,  injures  or  destroys  any  track, 
bridge  or  other  portion  of  any  railroad,  or  jjlaces  any  obstruc- 
tions thereon,  or  places  any  false  signal  upon  or  along  the  line 
of  any  railroad  track,  or  does  any  act  to  any  engine,  machine, 
or  car  of  such  railroad,  with  intent  that  any  person  or  prop- 
erty being  or  passing  on  or  over  such  railroad  should  be  in- 
jured thereby,  shall  be  imprisoned  in  the  penitentiary  not  less 
than  one  nor  more  than  five  years.  Or  if,  in  consequence  of  any 
such  act,  done  with  any  such  intent,  any  person  being  or  pass- 
ing on  or  over  such  railroad  sutlers  an_y  bodily  harin,  or  any 
property  is  injured,  the  person  so  offending  sliall  be  impris- 
oned in  the  penitentiary  not  less  than  three  nor  more  than  ten 
years.  And  if,  in  consequence  of  any  such  act,  done  with 
such  intent,  any  person  is  killed,  the  person  so  offending  shall 
be  deemed  guilty  of  murder  and  punished  accordingly."^ 

STATEMENT   OF  THE  OFFENSE    OF  REMOVING  A  SWITCH   WITH  INTENT  TO 
INJURE  A  PERSON. 

(Oommence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously,  willfully  and  maliciously  did  remove  a  certain  switch 
of  a  railroad  called  {insert  name  of  the  road),  there  situate,  witli  intent'  that 
a  person,  to  wit.,  the  said  A.  B.,  then  and  there  being,  passing  on  and  over 


■  State  D.  May,  20  Iowa,  305. 

"  R.  S.,  379,  §  186 ;  Com.  v.  Killan,  109  Mass.,  343.  It  is  no  defense  to  an 
indictment  for  obstructiong  a  railroad  that  the  defendant  owned  Ihe  land 
over  which  the  road  passed,  and  had  never  released  the  right  of  way  to  the 
same.    State  ii.  Hessenkamp,  17  Iowa,  26. 

2  It  is  not  necessary  to  allege  in  an  indictment  or  prove  upon  the  trial  tliat 
the  obstruction,  willfully  or  maliciously  placed  upon  tlie  track  of  a  railroad 
company,  actually  did  obstruct  or  hinder  its  trains.  State  v.  Clemens,  38 
Iowa,  257;  but  an  indictment  is  bad  which  does  not  aver  that  tlie  act 
charged  was  done  with  criminal  intent.     Com.  •<;.  Bakeman,  105  Mass.,  58. 
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the  said  railroad,  should  then  and  there  he  injured  therehy,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  {conclude  as  in  form 
on  page  35). 

§  516.  Combining  to  Injure  Railroads.  —  "  If  any  two  or  more 
persons  shall  conspire  or  combine  to  break  down,  take  up,  in- 
jure or  destroy  any  railroad  track,  or  railroad  bridge,  or  to 
burn  or  destroy  any  engine,  engine-house,  car-house,  machine- 
shop,  or  any  other  building  or  machinery  necessary  to  the 
free  use  of  any  railroad,  every  such  person  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less  than  two  or  more 
than  five  years.'" 

STATEMENT    OP  THE  OFFBMSB    OP  COMBINING  TO    TAKE  UP  A    KAILBOAD 

TRACK. 

(Commence  as  in  form  on  page  35)  that  C.  D.  and  E.  F.,  on,  etc.,  at,  etc.,  in 
the  said  county,  feloniously  did  conspire  and  combine  fo  take  up,  in- 
jure and  destroy  a  certain  railroad  track  of  a  railroad  called  (insert  the 
name  of  t/ie  railroad),  there  situate,  which  said  railroad  track  was  then  and 
there  necessary  for  the  free  use  of  the  said  railroad,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  (conclude  as  inform  on  page  35). 

§  517.  Obstructing  Train  Laden  with  Munitions  of  AVar,  Troops, 
etc.  —  "  If  any  two  or  more  persons  shall  attempt  to  prevent 
the  passage  of  any  railroad  train  carrying  any  provisions, 
troops  or  munitions  of  war,  for  the  use  or  in  the  employment 
of  this  state  or  of  the  United  States,  by  any  violence  or  offer 
of  violence,  or  shall  assemble  themselves  togetheT  for  that  pur- 
pose, or  if  any  person  shall  induce,  entice  or  persuade,  or  at- 
tempt to  induce,  entice  or  persuade,  any  other  person  to  do  so, 
such  persons,  and  each  of  them,  shall  be  imprisoned  in  the 
penitentiary  not  less  than  one  nor  more  than  ten  years.'" 

STATEMENT  OF  THE  OFFENSE  OF  ATTEMPTING   TO   STOP  TRAIN  CARRY- 
ING MUNITIONS   OP   WAR. 

Commence  as  inform  on  page  85)  that  C.  D.  and  E.  P.  feloniously  did  at- 
tempt by  violence  to  prevent  the  passage  of  a  certain  railroad  train,  on  the 
railroad  called  (insert  the  name  of  the  railroad)  there  situate,  then  and  there 
carrying  provisions,  troops,  and  munitions  of  war,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided''  {c-onalude  as  inform  on  page  35). 

>  R.  S.,  8S0,  §  187. 
"  Id.,  §  188. 
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§  418.  Attempting  Injury  to  Railroad*.  —  "Whoever  shall  ma- 
liciously make  any  attempt,  although  the  same  may  not  suc- 
ceed, to  place  obstructions  on  any  railroad  track,  to  burn, 
blow  np,  or  destroy  any  railroad  bridge,  or  in  any  other  way 
prevent  the  free  and  safe  passage  of  trains  on  any  railroad, 
shall  be  imprisoned  in  the  penitentiary  not  less  than  one  nor 
more  than  ten  years."' 

STATEMENT  OF  THE   OFFENSE  OF  ATTEMPTING  TO   INJURE  A  KAILROAD. 

(Commence  as  in  the  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in 
the  said  county,  feloniously  and  maliciously  did  make  an  attempt,  altliougli 
the  same  did  not  succeed,  to  place  obstructions  on  the  railroad  track  of  a 
certain  railroad  called  (insert  tlie  name  of  the  road)  there  situate,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided  {conclude  as  in 
the  form  on  page  35). 

§  519.  Influencing  Others  to  Injure  Railroads.  —  "  Whoever 
shall  maliciously  hire,  persuade  or  induce,  attempt  to  hire, 
induce 'or  pursuade,  any  person  to  burn,  or  in  any  way  injure 
or  destroy,  any  railroad  bridge,  to  take  up,  injure  or  destroy 
any  railroad  track,  or  any  machine-shop,  engine-house,  car- 
house,  engine  or  car,  or  other  machinery  or  property  neces- 
sary for  the  operation  of  any  railroad,  shall  be  imprisoned 
in  the  penitentiary  not  less  than  one  nor  more  than  ten 
years.'" 

STATEMENT  OF  THE   OFPBNSB   OF  INFLUENCING  OTHEKS  TO   INJDKE 
RAILROADS. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously  and  maliciously  did  hire,  persuade  and  induce  E.  F., 
to  take  up,  injure  and  destroy  the  railroad  track  of  a  certain  railroad  called 
(insert  the  name  of  the  road)  there  situate,  which  said  railroad  track  was 
then  and  there  necessary  for  the  operation  of  the  said  railroad,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  (conclude  as  in  tlie 
form  on  page  35). 

§  520.  To  Houses,  etc.  —  "Whoever  willfully  and  maliciously 
destroys,  injures  or  defaces  any  building  or  fixture  attached 

'R.  S.,  380,  §lfi9. 
'Id., 880,  §190. 
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thereto,  without  consent  of  the  owner,  or  destroys,  injures  or 
secretes  any  goods  or  chattels  of  another,  shall  be  imprisoned 
in  the  penitentiary  not  less  than  one  nor  more  than  ten 
years :  Provided,  that  where  the  damage  done  in  such  case 
does  not  exceed  fifteen  dollars,  the  punishment  shall  be  by 
fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  one  year,  or  both,  in  the  dis- 
cretion of  the  court."^ 

STATEMENT  OF  THE   OFFENSE   OF  INJOKIKG  A  BUILDIN&. 

{Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously,  willfully  and  maliciously  did  injure  and  deface  a  cer- 
tain  building,  then  and  there  owned  by  the  said  A.  B}  there  situate,  without 
then  and  there  having  the  consent  of  the  said  A.  B.,  and  that  the  damage 
then  and  there  done  to  the  said  building  by  the  said  injury  and  defacing, 
exceeds  the  sum  of  fifteen  dollars,  contrary  to  the  formof  the  statute  in  such 
case  made  and  provided  {conclude  as  inform  onpage  35). 

§521.  To  Papers,  etc.  —  "Every  person  who  shall  fraudu- 
lently or  maliciously  tear,  burn,  efface,  cut,  or  in  other  way 
destroy  or  secrete  any  deed,  lease,  bond,  will,  or  any  other 
writing  sealed,  or  any  bank  bill  or  note,  check,  wai'rant  for 
the  payment  of  money  or  other  thing,  or  other  security  for 
the  payment  of  money  or  delivery  of  goods,  or  any  certificate 
or  other  public  security  of  this  state,  or  of  the  U.nited  States, 
or  any  of  them  for  the  payment  of  money,  or  any  receipt,  ac- 
quittance, release,  defeasance,  discharge  of  any  debt,  suit  or 
other  demand,  or  any  transfer  or  assurance  of  money,  stock, 
goods,  chattels,  or  other  property,  op  any  letter  of  attorney 
or  other  power,  or  any  day-book  or  other  book  of  account,  or 
any  agreement  or  contract  whatever,  with  intent  to  defraud, 
prejudice  or  injure  any  person  or  body  corporate,  shall  be 
imprisoned  in  the  penitentiary  not  less  than  one  year  nor 
more  than  five  years.'" 

'  B.  S.,  380,  g  193.  Malicious  injury  to  a  church  is  indictable  under  this 
statute.    State  v.  Brant,  14  Iowa,  180. 

^  It  is  suflScient  to  aver  the  ownership  without  setting  out  the  character 
of  the  title  or  interest.    State  v.  Brant,  14  Iowa,  180. 

•B.  S.,  381,  §194. 
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STATEMENT  OF  THE  OFFENSE   OF   TEARING  A  DEED,   ETC. 

(Oommenee  as  in  form  on  page  35)  that  C.  D.,  ou,  etc.,  at,  etc.,  in  the  said 
county,  feloniously,  fraudulently  and  maliciously  did  tear  a  certain  deed,' 
whereby  the  said  C.  D.  conveyed  certain  real  estate  therein  described  to  the 
said  A.  B.,  the  property  of  the  said  A.  B.,  with  intent  then  and  there,  felo- 
niously and  fraudulently,  thereby  to  defraud,  prejudice  and  injure  the  said 
A.  B.,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided 
{conclude  as  inform  on  page  35). 

§  522.  To  Jails.  — "Whoever  willfully  and  maliciously  breakg 
down  or  destroys,  or  otherwise  injuresany  public  jail,  or  other 
place  for  the  coniinement  of  offenders,  shall  be  confined  in 
the  county  jail  not  exceeding  one  year,  or  fined  not  exceeding 
five  thousand  dollars,  nor  less  than  the  value  of  the  property 
destroyed,  or  both.'" 

STATEMENT  OP  OFFENSE  OF  THE   BREAKING  DOWN  A    PUBLIC  JAIL. 

{Commence  as  in  form  on  page  85)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  willfully  and  maliciously  did  break  down  the  public  jail  of  the 
said  county,  and  did  then  and  therein  thereby  injure  the  said  jail  to  the 
amount  of  one  hundred  dollars,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  (conclude  as  in  form  on  page  35). 

§523.  To  Canals,  etc.  —  "Whoever  willfully  and  maliciously 
injures,  removes  or  destroys  any  canal,  levee,  dam,  reservoir, 
trench,  or  their  appurtenances,  or  the  gear  or  machinery  of 
any  mill  or  manufactory,  draws  off  the  water  from  any  mill- 
pond,  reservoir,  canal  or  trench,  destroj^s  or  injures  any  en- 
gine or  its  apparatus  for  the  extinguishment  of  fires,  or  any 
posts,  glass  caps,  wires  or  other  materials  used  in  the  construc- 
tion or  operation  of  any  telegraph;  removes,  injures  or  de- 
stroys any  public  or  toll-bridge,  or  places  any  obstruction  on 
such  bridge,  or  on  any  public  road,  with  intent  to  injure  any 
persons  or  property  passing  thereon,  shall  be  find  not  exceed- 
ing three  hundred  dollars,  or  confined  in  the  county  jail  not 

'  Possibly  it  may  be  necessary  in  an  indictment  to  set  forth  the  instrument 
in  its  exact  words  and  figures  if  the  prosecutor  is  able  to  do  so  or  to  excuse 
the  omission  by  the  proper  averments,  3  Arch.  C.  P.  &  PI.,  801,  and  author- 
ities. 

•R.S.,381,§195. 
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exceeding  one  year,  or  botli.  This  section,  so  far  as  it  relates 
to  roads  and  bridges,  is  cumulative  to  other  remedies  provided 
by  law."^ 

STATEMENT   OF  THE   OFFKNSB  OF  REMOVING  A   DAM  OF   A  MILL-POND. 

{Gommenc-e  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  m  tlie  said 
county,  willfully  and  maliciously  did  remove  the  dam  and  draw  oflf  the 
water  from  a  certain  mill-pond  appurtenant  to  the  mill  of  the  said  A.  B. 
theie  situate,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided (conclude  as  in  form  on  page  35). 

§524.  To  Rafts,  Vessels,  etc. — "Whoever  willfully  and  ma- 
liciously, without  the  consent  of  the  owner,  cuts  away,  lets  loose, 
injures  or  destroys  any  boom,  raft  of  logs,  or  other  lumber,  ves- 
sel, scow  or  boat  of  any  kind,  fastened,  to  any  place,  of  which  he 
is  not  the  owner  or  legal  possessor,  shall  be  fined  not  exceed- 
ing one  thousand  dollars,  or  'confined  in  the  county  jail  not 
exceeding  one  year,  or  both;  and  shall  also  be  liable  to  the 
person  injured,  in  an  action  of  trespass,  in  double  the  dam- 
ages sustained."^ 

STATEMENT  OF  THE  OFFENSE  OF  LETTING  LOOSE  A  EAFT. 

{Commence  as  in  the  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the 
said  county,  willfully  and  maliciously  did  cut  away  and  let  loose  a  certain 
raft  of  logs,  tlien  and  there  fastened  to  a  posi,  and  men  and  tliere  owned  by 
the  said  A.  B.,  without  then  and  there  having  the  consent  of  the  said  A.  B., 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  (conclude 
as  inform  on  page  35). 

§525.  Obstructing  of  Stream  or  Water  Course. — "Whoever 
willfully  and  wantonly  obstructs  the  passage  of  any  stream 
or  water-course,  used  for  the  purpose  of  rafting  or  floating 
mill-logs  or  lumber,  by  casting,  felling  or  depositing  any 
tree,  timber  or  other  thing  across  or  into  any  such  stream  or 
water-course,  whereby  the  rafting  or  the  floating  of  mill-logs 
or  lumber  is  prevented,  hindered  or  impeded,  shall  be  fined 
not  exceeding  five  hundred  dollars,  or  confined  in  the  county 
jail  not  exceeding  six  months,  or  both.     But  nothing  herein 

'  K.  S.,  381,  i  197. 
» Id.,  §  198. 
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contained  shall  prevent  the  maintaining  or  constructing  of 
dams  for  manufacturing  or  other  lawful  purposes."^ 

STATEMENT  OP  THB  OFFENBE  OP  OBSTBUCTING  A  WATER-COUKSE. 

(Commence  as  in  form  on  page  So)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  -willfully  and  -wantonly  did  obstruct  the  passage  of  a  certain  stream 
'and  water-couree,  then  and  there  used  for  the  purpose  of  rafting  and  float- 
ing mill-logs  and  other  lumber,  by  then  and  tliere  casting  and  falling  a  tree 
across  and  into  the  said  stream  and  -water-course,  -whereby  the  rafting  and 
floating  of  mill-logs  and  other  lumber  -was  then  and  there  prevented,  hin- 
dered and  impedfid,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  (conclude  as  inform  on  page  35). 

§  526.  To  Monuments.  — "Whoever  -willfully  and  maliciously 
injures  or  removes  any  monument  erected,  or  tree  marked  as 
a  boundary  of  any  land,  or  as  a  state,  county,  city,  town  or 
village  boundary,  destroys,  defaces  or  alters  the  marks  thereon 
made  for  the  purpose  of  designating  such  boundary,  injures 
or  defaces  any  mile-stone  or  guide-board  erected  on  any  publie 
way  or  railroad,  removes,  defaces  or  injures  any  sign-board, 
lamp  or  lamp-post,  or  extinguishes  any  lamp  on  any  bridge, 
street- way  or  passage,  shall  be  confined  in  the  county  jail  not 
exceeding  one  year,  and  fineii  not  exceeding  one  hundred  dol- 
lars."i 

STATEMEHT   OP  THE   OFFENSE   OP  BJiMOVINQ   A  BOUNDAKY. 

(Commence  an  in  form  on  page  35)  that  C.  D.,  on,  etc,  at,  etc.,  in  the  said 
county,  willfully  and  maliciously  did  remove  a  certain  tree  marlied  as  a 
boundary  of  certain  land  of  the  said  A.  B.,  there  situate,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  (conclude  as  in  form  on 
page  35). 

§  527.  To  Shrubs,  Fences,  etc.  —  "Whoever  willfully  and  ma- 
liciously cuts  down,  destroys  or  otherwise  injures  any  shrub, 
vine  or  tree,  for  ornament  or  use,  whether  standing  or  grow- 
ing upon  the  lands  of  another,  or  upon  any  street,  road  or 
public  ground  adjoining  such  land,  breaks  or  defaces  any 
fence,  hedge  or  ditch  used  as  a  fence,  throws  down  or  opens  any 

■  R.  S.,  381,  §  199. 
'Id.,  §300. 
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gate  or  bars,  injures,  destroys  or  severs  from  theland  of  another 
any  product  thereof,  or  thing  attached  thereto,  siich  article 
not  being  his  own,  shall  be  confined  in  the  county  jail  not  ex- 
ceeding one  year,  or  fined  not  exceeding  two  hundred  dollars, 
or  botli,  and  sliall  he  liable  to  the  person  injured  in  double 
the  amount  of  damages  done."^ 

STATEMENT  OF  THE   OFFENSE   OF   MALICIOUSI-T  CDTTINO-  A   TUBE. 

(Commence  aj  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
count}',  did  willfully  and  maliciously  cut  down  a  certain  tree,  then  and  there 
for  ornament  and  use,  standing  and  growing  upcm  tlie  land  of  tlie  said  A. 
B.,  such  tree  then  and  there  not  being  the  property  of  the  said  C.  D.,  contra- 
ry to  the  form  of  the  statute  in  such  case  made  and  provided  {conclude  as  in 
form  on  page  35). 

§528.  To  Water,  etc.  —  "  Whoever  willfully  and  maliciously 
defiles,  corrupts  or  makes  impure  any  spring,  or  other  source 
of  water,  or  reservoir,  or  destroys  or  injures  any  pipe,  con- 
ductor of  water,  or  other  property  pertaining  to  an  aqueduct, 
or  aids  and  abets  in  any  such  trespass,  shall  be  fined  not  ex- 
ceeding one  thousand  dollars,  or  confined  in  the  county  jail 
not  exceeding  oneyear."^ 

ST.VrEMENT  OF   THE   OFFENSE   OF  CORRUPTING  A  8PRINO. 

(Gommence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  willfully  and  maliciously  did  defile,  corrupt,  and  make  impure  a 
certain  spring  of  water  there  situate  on  the  premises  of  the  said  A.  J3.,  cou- 
ti-ary  to  the  form  of  the  statute  in  such  case  made  and  provided  (cvnciadeas 
in  form  on  page  35). 

§529.  To  Domestic  Animals.  —  "Whoever  willfully  and  ma- 
liciously kills,  wounds,  maims,  disfigures^  or  poisons  any  do- 
mestic animal,  or  exposes  any  poisonous  substance,  with  in- 
tent that  the  life  of  any  such  animal   should  be  destroyed 

'  R.  S.,  382,  §  201 ;  Salter  v.  People,  59  Ills.,  68;  State  v.  McDermott,  36 
Iowa,  107. 

=  R.  S.,  382,  §203. 

'  The  maiming  of  a  domestic  animal  implies  some  permanent  injury; 
the  disfiguring  of  such  an  animal  implies  a  lower  grade  of  offense  and  em. 
braces  any  injury  however  slight,  which  is  of  a  character  to  lessen  the  value 
of  the  animal.    State  v.  Harris,  11  Iowa,  414. 
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thereby,  sucli  animal  being  the  property  of  another,  sliall  be 
imprisoned  in  the  penitentiary  not  less  than  one  nor  more 
than  three  years,  or  fined  not  exceeding  one  thousand  dollars, 
or  both:  Provided,  that  this  section  shall  not  be  construed  to 
apply  to  persons  owning  sheep  or  other  domestic  animals  who 
may,  in  the  exercise  of  reasonable  care  and  good  intentions, 
put  out  poison  on  his  own  premises  where  sheep  are  kept,  to 
kill  sheep-killing  dogs."^ 

STATEMENT  OF  THE   OFFENSE  OF  MALICIOUSLY   KILLINO  A   HORSE. 

{Commence  as  inform,  on  page  35)  tliat  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
coimty,  willfully  and  maliciously  did"  kill  a  certain  domestic  animal,"  io 
wit.,  a  horse,  the  property  of  the  said  A.  B.,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  {conclude  as  in  form  on  page  35). 

§530.  Taking  Horses,  Vehicles,  Boats,  etc. —  "Whoever  will- 
fully and  maliciously  takes,  drives,  rides  or  uses  any  horse, 
ox  or  other  draft  animal,  or  takes  or  uses  any  vehicle  or  boat, 
the  property  of  another,  without  the  consent  of  the  owner  or 
person  having  the  legal  custody,  care  and  control  of  the  same, 
shall  be  fined  not  exceeding  three  hundred  dollars,  or  be  con- 
fined in  the  county  jail  not  exceeding  one  year.  But  the 
provisions  of  this  section  shall  not  apply  to  any  case  of  taking 
the  propei-ty  of  another  with  intent  to  steal  the  same."^ 

STATEMENT  OF  THE   OFFENSE   OF  MALICIOUSLY  TAKINft  A   HORSE. 

{Commence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  willfully  and  maliciously  did  take  and  use  a  certain  horse  then  and 
there  owned  by  the  said  A.  B.,  witho\it  then  and  there  having  the  consent 
of  the  said  A.  B.  or  of  any  person  then  and  there  having  the  legal  custody, 
care  or  control  of  the  same,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  {conclude  as  in  form  on  page  85). 

'  R.S.,  382,  §203;  Com.  v.  McLaughlin,  105  Mass.,  460. 

'  Using  the  words  "did  maim  and  disfigure,"  does  not  make  a  count  in 
an  indictment  bad  for  duplicity.     State «.  Harris,  11  Iowa,  414. 

'  It  is  probably  unnecessary  to  allege  that  the  animal  was  a  domestic  ani- 
mal, where  the  kind  of  animal  is  specified.  State  v.  Enslow,  10  Iowa,  115; 
Com.  v.  McClellan,  103  Mass.,  34.   * 

♦R.  S.,  882,  §204.  Smith  v.  Donelly,  66  Ills.,  466 
24 
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§  531.  The  Common  Law  Offense  of  Malicious  Mischief.  —  Mali- 
cious mischief  at  common  law  was  a  misdemeanor,^  and  was 
defined  to  be  the  willful  destruction  of  some  article  of  per- 
sonal property  from  actual  ill-will  or  resentment  to  the 
owner,^  and  seems  to  have  had  a  more  extended  signification 
including  injuries  to  real  estate,'  such  as  defacing  tombs,  sep- 
ulchres or  monuments  for  the  dead,''  tearing  up  and  carrying 
away  copper  aflixed  to  the  freehold,''  and  the  stealing  of  rec- 
ords which  concern  the  realty."  So  at  common  law  this  of- 
fense does  not  seem  to  have  been  confined  to  injuries  to  prop- 
erty. Injuries  to  the  person  of  a  mischievous  and  wanton 
nature  were  indictable.  To  put  cow-itch  upon  a  towel  or  in 
a  tub  used  for  bathing  was  held  to  be  an  act  indicating  a  mis- 
chievous intent  and  therefore  indictable.'  Casting  spirits  of 
vitriol,  aquafortis  or  any  other  powerful  acid  substance  upon 
the  jjerson  or  clothes  of  another,  to  the  injury  of  either,  was 
also  indictable.' 

§532.  Malice  —  As  to  the  Liability  of  a  Wife. — At  common 
law  malice  against  the  animal  killed  or  injured  was  not  sufl5- 
cient  to  complete  the  offense,  for  malice  against  the  owner  was 
necessary.'  But  under  our  statute  it  is  sufficient  if  the  an- 
imal is  willfully  and  maliciously  killed  or  injured.'"  There- 
fore if  the  owner  of  land  injures  or  kills  cattle  trespassing  up- 
on it,  he  is  liable  under  the  statute  to  indictment  for  mali- 
cious mischief  though  he  has  no  malice  against  the  owner."  It 


'  Loomis  V.  Edgarton,  19  Ills.,  419. 

"  State  V.  Robiuson,  3  Dev.  &  Bat.,  130;  State  v.  McDermott,  36  Iowa,  107. 

=  3  Inst,  203:  Loomis  v.  Edgarton,  19  Wen.,  419;  contra.  Brown's  Case,  3 
Greenl.  R.,  177;  State  d.  Helms,  5  Ired.,  364;  State  v.  Robinson,  3  Dev.  & 
Bat,  130 ;  State  v.  Burroughs,  2  Halst.,  426. 

*  3  Inst.,  202. 

'  Rex  V.  Joiner,  J.  Kel.,  29. 

'  Rex  V.  Westbeer,  2  Stra.,  1133,  1  Leach,  13. 

'  People  V.  Blake,  1  Wheeler  Or.  0.,  490. 

'  Lewis  Cr.  L.,  504 ;  People  v.  Gilmore,  2  City  Hall  Rec,  No.  2,  p.  5. 

'  3  Bish.  Cr.  L.,  §9a6;  Com.  «.  Walden,  3  Cush.,  561;  Com.  v.  Williams, 
110  Mass.,  402 ;  see  State  v.  McDermottt  36  Iowa,  107. 

">  R.  S.,  382,  §  203. 

"  Snap  V.  People,  19  Ills.,  80. 
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has  been  held  that  a  wife  conld  not  commit  this  offense  on  her 
husband's  property;'  possiblyshe  could  under  our  statute.  To 
cut  the  hair  from  the  tail  of  a  horse  or  to  cut  off  lus  mane  is 
to  disfigure  him.^  When  the  consequences  which  would  na- 
turally follow  any  act  are  criminal  and  mischievous,  the  law 
implies  that  the  party  acted  with  a  malicious  intent.'  Mal- 
ice may  be  inferred  from  the  act  or  the  manner  of  commit- 
ting of  the  offense  or  by  its  repetition,  or  by  the  relation  exist- 
ing between  the  defendant  and  the  owner  of  the  property  in- 
jured, but  not  from  the  relation  existing  between  the  family 
in  which  he  lived  and  the  owner  of  such  projjjcrty.^ 

7.  Alteeing  and  Defacing  Maeks  and  Beands  with 
Intent  to  Steal,  etc. 

§  533.  Provisions  of  the  Statute.  —  "  Every  person  who  shall 
mark  or  brand,  alter  or  deface  the  mark  or  brand,  of  any  horse, 
mare,  colt,  jack,  jennet,  mule  or  any  one  or  more  head  of  neat 
cattle  or  sheep,  goat,  hog,  shoat  or  pig,  the  property  of  an- 
other, with  intent  thereby  to  steal  the  same,  nr  to  prevent 
identification  thereof  by  the  true  owner,  if  the  value  thereof 
is  fifteen  dollars  or  more,  shall  be  imprisoned  in  the  peniten- 
tiary not  less  than  one  nor  more  than  three  years;  if  the  value 
is  less  than  fifteen  dollars,  he  shall  be  confined  in  the  county 
jail  not  exceeding  one  year,  or  fined  not  exceeding  one  thou- 
sand dollars,  or  both."° 

STATEMENT  OF  THE  OFFENSE  OP  ALTBKING  THE  MARK  OF  A  SHEEP. 

{Commence  as  inform  on  page  33)  that  0.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously  did  alter  and  deface  the  mark  of  a  certain  sheep  of  the 
value  of  fifty  dollars,  the  property  of  the  said  A.  B.,  with  intent  thereby 
then  and  there  feloniously  to  steal,  take  and  carry  away  the  same,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided  (conclude  as  in 
form  onpage  35). 

'  Anon.,  6  Mod.,  88. 

"  Boyd  !).  State,  2  Humph.,  39. 

"  State  V.  Hessenkamp,  17  Iowa,  35 ;  Com.  v.  Bakeman,  105  Mass.,  53. 

*  State  V.  McDermott,  36  Iowa,  107. 

'  R.  S.,  383,  §  206. 
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8.  Eeceiving  and  Restoring  Stolen  Peopeety. 

§  534.  Provisions  of  tlie  Statute  as  to  Receiving.  —  "Every  per- 
Bon  who,  for  liis  own  gain,  or  to  prevent  the  owner  from 
again  possessing  his  property,  shall  buy,  receive  or  aid  in  con- 
cealing stolen  goods,  or  any  thing  the  stealing  of  which  is 
declared  to  be  a  larceny,  or  property  obtained  by  robbery  or 
burglary,  knowing  the  same  to  have  been  so  obtained,  shall 
be  imprisoned  in  the  penitentiary  not  less  than  one  nor  more 
than  ten  years,  or  if  such  goods  or  other  property  or  thing 
does  not  exceed  the  value  of  fifteen  dollars,  he  shall  be  fined 
not  exceeding  one  thousand  dollars,  and  confined  in  the  county 
jail  not  exceeding  one  year.'" 

§  535.  Provisions  of  the  Statute  as  to  Second  Offense.  —  "Who- 
ever, after  having  been  convicted  of  the  offense  of  buying,  re- 
ceiving or  aiding  in  the  concealment  of  stolen  money,  goods 
or  any  property',  the  stealing  of  which  is  declared  to  be  lar- 
ceny or  property  obtained  by  robbery  or  burglary,  if  he  be 
again  convicted  of  a  like  offense;  or  whoever,  at  the  same  term 
of  court,  is  convicted  of  three  distinct  acts  of  buying,  receiv- 
ing, or  aiding  in  the  concealment  of  stolen  property,  or  prop- 
erty obtained  by  robbery  or  burglary,  knowing  that  the  same 
was  so  obtained,  shall  be  imprisoned  in  the  penitentiary  not 
less  than  two  nor  more  than  fifteen  years. "^ 

§  536.  Procedure.  —  "In  any  prosecution  for  the  offense  of 
buying,  receiving  or  aiding  in  the  concealment  of  stolen  prop- 
erty, or  property  obtained  by  robbery  or  burglary,  knowing 
that  the  same  was  so  obtained,  it  shall  not  be  necessary  to 
aver  nor  to  prove  on  the  trial  that  the  person  who  stole,,  rob- 
bed or  took  the  property,  has  been  convicted.'" 

§  537.  Provisions  of  the  Statute  as  to  Receiving  Property  of  a 
Railroad  Company.  —  "If  any  person  shall  purchase  or  receive 
for  sale  from  any  other  person  any  link,  pin,  bearing,  journal 
or  other  article  of  iron,  brass  or  other  metal,  which  has  been 


'  R.  S.,  388,  §  339. 
'  Id.,  389,  §  240. 
•Id.,  §243. 
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manufactured  and  is  used  exclusively  for  railroad  purposes, 
and  which  shall  have  stamped  thereon  the  name  of  some  rail- 
road company,  or  the  initial  letter  thereof,  without  the  consent 
in  writing  of  the  president,  general  manager  or  general  super- 
intendent of  such  railroad  company,  such  person  shall  be  fined 
in  a  sum  not  less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  and  be  imprisoned  not  less  than  ten  days  nor 
more  than  ninety."' 

§  539.  Provisions  of  the  Statute  as  to  Restoring  Stolen  Goods.  — 
"All  property  obtained  bj'  larceny,  robbery  or  burglary,  shall 
be  restored  to  the  owner,  and  no  sale,  whether  in  good  faith  on 
the  part  of  the  purchaser  or  not,  shall  divest  the  owner  of  his 
right  to  such  property.  Such  owner  may  maintain  his  action, 
not  only  against  the  felon,  but  against  any  person  in  whose 
possession  he  may  find  the  same.'" 

STATEMENT  OF  THE   OFFENSE   OP  KBCEtVING   STOLEN  GOODS. 

(Oommence  as  inform  on.  p'lge  3~>)  that  C.  D.,  on,  etc.,  at,  etc  .  in  tlie  said 
county,  feloniously,"  unlawfully  and  unjustly,  for  his  own  gain'' did  buy' 
two  coats^  of  the  value  of  ten  dollars  each,  and  one  hat  of  the  value'  of  five 


'  R.  S.,  389,  §  242. 

"  Id.,  §  243. 

"  Under  a  somewhat  similar  statute  of  another  state,  the  word  "  feloni- 
ously" was  held  necessary.    People  v.  Johnson,  1  Park.  Cr.  R.,  564. 

*  Necessary,  3  Chitty  Cr.  L.,  9i9,  991 ;  or  the  words  "to  preve.it  tlie  owner 
from  again  possessing  his  property"  should  be  used,  R.  S.,  3SS,  §  239  ;  2 
Arch.  C.  P.  &  PI.,  3d5. 

'  It  is  not  necessary  to  allege  that  there  was  any  consideration  passed  be- 
tween the  thief  and  the  receiver.  Hopkins  v.  People,  12  Wen.,  7C.  The  name 
of  the  person  from  whom  the  goods  were  bought  or  received  need  not  be 
stated,  State  v.  Hazzard,  3  R.  I.,  474. 

'  The  goods  must  be  accurately  described,  for  a  variance  between  the 
proof  and  the  description  as  to  all  of  them  will  be  fatal.  People  v.  Wiley,  3 
Hill,  194,  212. 

'  The  value  of  the  stolen  property  should  be  stated  in  an  indictment,  and 
must  be  found  by  the  verdict.  Sawyers.  People,  3  Gilm.,  53;  State  v.  Watson, 
3  R.  I.,  114;  O'Connell  ».  Com.,  7  Met.,  460. 
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dollars,  of  the  goods  and  chattels  of  E.  F.,'  tlien'  lately  before  feloniously 
stolen,  taken  and  carried  away"  from  the  said  E.  F.,  by  a  certain  evil  dis- 
posed Tpersnn*  (or  "bj/  O.  J/.")  the  said  C.  D.,' tlien  and  there  well  know- 
ing" the  said  goods  to  have  been  feloniously  stolen'  [conclude  as  in  form  on 
page  35). 

§539.  Evidence  Required  —  Guilty .  Knowledge.  —  It  is  neces- 
sary to  prove:  1,  the  larceny;  2,  the  receiving  or  concealing 
of  the  whole  or  a  part'  of  the  goods  alleged  to  have  been  re- 
ceived into  the  actual  custody  of  the  prisoner;  3,  that  the  de- 
fendant knew  the  goods  to  have  been  stolen  at  the  time  he  re- 
ceived them.'  This  guilty  knowledge  may  be  proved  by  the 
admissions  or  acts  of  the  prisoner,  or  by  proof  of  any  facts 
from  which  it  may  be  inferred.'"     As  if  the  prisoner  receive 

'  The  name  of  the  owner  of  (he  stolen  property  must  be  stated  and  be  prov- 
ed as  stated,  for  a  variance  in  this  respect  will  be  fatal.  State  ».  McAloon, 
40  Me.,  183 ;  State  v.  Williams,  3  Strob.,  329. 

"  Tlie  time  or  place  where  tlie  goods  were  stolen  need  not  be  alleged,  3 
Arch.  C.  P.  &  PI.,  65.5;  Holford  v.  State,  3  Blackf.,  103;  State  v.  Mnrpliy,  6 
Ala.,  815;  Rex  «.  Scott,  3  East  P.  C,  780. 

"  The  words  "taken  and  carried  away  from  tlie  said  E.  F.  by  a  certain 
evil-disposed  person"  are  sometimes  imiitted,  H  T.,  387;  Barb.  Cr.  L.,  689; 
but  they  are  usually  inserted  in  indictments.  3  Arch.  C.  P.  &  PI.,  656;  3 
Chitty  Cr.  L  ,  989. 

*  The  name  of  the  thief  need  not  be  stated  nor  tliat  it  is  unknown.  Peo- 
ple V.  Caswell,  31  Wen.,  86;  State  v.  Murphy,  6  Ala.,  845;  Rex  v.  Jervis,  6 
Car.  &  P.,  150;  Com.  v.  State,  11  Gray,  60;  but  it  is  proper  to  state  the  facts 
according  to  the  truth,  Rex  v.  Thomas,  2  East  P.  C,  781 ;  yet  if  the  name  is 
stated  it  must  be  proved  as  alleged,  3  Bish.  Cr.  P.,  §983;  Cora.  v.  King,  9 
Cush.,  284;  contra,  Stale  v.  Coppenbjrg,  3  Strob,  373;  People  o.  Caswell,  31 
Wen.,  86;  Rex  v.  Pulham,  9  Car.  &  P.,  280;  see  Rex  v.  Messingham,  1 
Moody,  357.  , 

'  The  words  "the  said  C.  D."  have  been  held  to  be  surplusage.  R.  ». 
Morris,  1  Leach,  109. 

°  The  guilty  knowledge  must  be  alleged  and  proved.  Rex  d.  Kernon,  3 
Russ.  on  C,  251  ;  R3g.  v.  Larkin,  Djars  C.  C,  3j  ),  31  Engl.  L.  &  Eq.,  573. 

'  It  is  not  necessary  to  add  the  words  "taken  and  carried  away."  Com.  v. 
Wilde,  5  Gray,  83;  nor  that  the  principal  has  been  convicted.     R.  S.,  389, 
§241;  contra.  State  v.  McAloon,  40  Me.,  133. 
s     »  State!).  Watson,  3  R.  I.,  Ill;  People  o.  Wiley,  3  Ilill,  194;  Upton  j).  State, 
5  Iowa,  465. 

"  Rex  V.  Kernon,  2  Russ.  on  C,  351 ;  Reg.  ».  Larkin,  3  Bug.  L.  &  Eq., 
673;  Durant  v.  People,  13  Mich.,  351. 

>°  2  Arch.  C.  P.  &  PI.,  638,  662 ;  Collins  v.  State,  33  Ala.,  434. 
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watclies,  jewelry,  large  quantities  of  money,  bundles  of  cloths 
of  various  kinds,  or  movables  of  any  sort  to  a  sonsiderable 
value,  from  boys  or  other  persons  destitute  of  property  and 
without  any  lawful  means  of  acquiring  them;  and  esp)ecially 
if'it  be  proved  that  they  were  bought  at  untimely  hours  or 
under  circumstances  of  evident  concealment.-'  Buying  goods 
at  under  value  is  presumptive  evidence  that  the  buyer  knew 
they  were  stolen.^  The  effacing  of  the  marks  on  goods,  the 
buying  of  a  large  amount,  receiving  them  from  a  stranger, 
throwing  them  into  a  trunk,  being  found  in  a  room  up  stairs 
in  the  prisoner's  hoiise,  though  he  kept  a  store,  is  evidence  of 
a  guilty  knowledge.^  So  a  guilty  knowledge  may  be  inferred 
i'rom  the  prisoner's  having  concealed,  or  endeavored  to  con- 
ceal, the  goods.^  As  if  they  are  found  in  the  prisoner's  store 
in  a  place  convenient  for  concealment,  or  a  considerable 
amount  of  stolen  property  is  found  in  a  room  up  stairs,  and 
the  prisoner  on  being  questioned  gives  no  satisfactory  account 
of  them.^  So  evidence  may  be  given  of  the  prisoner  at  dif- 
ferent times  having  received  several  stolen  articles  of  the 
same  person  from  whom  he  received  the  goods  in  question, 
in  order  to  show  a  guilty  knowledge  in  receiving  at  least  such 
receipts  as  were  prior  to  those  charged  in  the  complaint  or 
indictment.*  But  the  prosecutor  will  not  be  allowed  to  prove 
that  at  the  time  his  goods  were  found  in  the  prisoner's  pos- 
session, goods  of  other  persons  of  the  same  description  had 
also  been  found  in  his  possession,  which  had  previously  been 
stolen,  for  that  is  not  proof  of  guilty  knowledge.^ 

§  540.  Evidence  of  a  Want  of  Guilty  Knowledge.  —  The  follow- 
ing circumstances  are  evidence  of  a  want  of  guilty  knowl- 

'  Koscoe  Cr.  Ev.,  876. 

"  1  Hale  P.  0.,  619;  Jupitz  v.  People,  34  Ills.,  516;  but  see  Andrews  ■». 
People,  60  Ills.,  354. 

=  1  Arch.  C.  P.  &  PL,  43-2;  People  v.  Cochrane,  1  "Wheeler  C.  C,  84. 

*  Wills  ».  People,  3  Park.  Cr.  K.,  498 ;  R.  b.  Mansfield  C.  &  M.,  140. 

'  People  «.  Teal,  1  Wheeler  C.  C,  199,  201. 

=  3  Arch.C.  P.  &  PI.,  668;  Bex  v.  Dunn,  Ry.  &  Moody,  146;  Eex».  Davis, 
6  Car.  &  P.,  177;  Rex  v.  Winkworth,  4  Car.  &  P.,  444;  contra,  Peoples. 
McNiflF,  1  City  H.  Rec,  8. 

'  2  Arch.  C.  P.  &  PI.,  668;  Rex  ii.  Oddy,  20  L.  J.,  198  n.  m;  contra,  3  Bish. 
Or.  P.,  §  990 ;  Devoto  ii.  Com.,  3  Met.  Ky.,  417. 
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edge:  going  out  to  sell  the  goods  in  the  daytime;  the  pris- 
oner stating  that  he  had  other  goods  of  the  like  kind,  and  of- 
fering to  be  present  at  an  auction  sale  of  them;  leaving  the 
original  marks  on  the  most  of  the  goods,  and  after  being  ar- 
rested, aiding  in  arresting  the  thief,  who  refuses  to  answer  on 
examination.'  So  part  of  the  goods  being  found  in  the  pris- 
oner's store,  open  to  the  view  of  those  who  called  in,  the  orig- 
inal letters  on  a  dress  box  being  allowed  to  remain,  by  which 
the  owner  could  identify  it,  with  proof  of  good  character  as  to 
honesty^  of  the  prisoner,  or  the  fact  of  a  fair  price  having  been 
paid,  are  important  circumstances  to  repel  a  guilty  knowl- 
edge.' But  the  prisoner  will  not  be  permitted  to  show  that 
though  he  had  an  opportunity  to  escape  he.  did  not  embrace  it,'' 
nor  what  the  person  from  whom  he  received  the  goods  said  as 
to  the  manner  in  which  such  person  became  possessed  of  the 
property,  as  evidence  of  want  of  guilty  knowledge.^ 

§  541.  Evidence  of  Eeceipt  of  Goods  for  Grain,  etc.  — 4.  It  must 
be  proved  either  that  the  defendant  received  th6  goods  for  his 
own  gain  or  to  prevent  the  owner  from  again  possessing  his 
property.*  "WTiere  a  justice  of  the  peace,  pursuant  to  an  ar- 
rangement with  one  whom  he  knew  had  stolen  goods,  invited 
an  interview  with  the  owner,  and  afterwards  received  the 
goods  under  the  color  of  an  agency,  but  really  to  make  a 
profit  out  of  the  larceny  by  obtaining  the  whole  or  a  part  of 
a  reward  given  by  the  owner  for  their  return,  it  was  held  that 
such  receiving  was  for  his  own  gain,  and  that  he  was  within 
the  statute  for  receiving  stolen  goods  and  properly  convicted 
of  such  offense.'     Being  present  where  stolen  property  is  con- 

'  People  V.  Teal,  1  Wheeler,  Cr.  0.,  199 ;  People  v.  Cochrane,  1  Wheeler 
Cr.  C,  81,  84. 

'  Hoscoe  Or.  Ev.,  876 ;  Conkwright  v.  People,  35  Ills.,  304. 

'  People  V.  Teal,  1  Wlieeler  Cr.  C,  199  ;  Jupitz  v.  People,  34  Ills.,  516; 
Andrews  v.  People,  60  Ills.,  354. 

•  People  V.  Rathbun,  21  Weu.,  509 ;  Campbell  n.  State,  23  Ala.,  38. 

'  Wills  V.  People,  3  Park.  Cr.  R.,  473. 

'  R.  S.,  388,  §  239. 

"People  V.  Wiley,  3  Hill,  194. 
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cealed,  knowing  it  to  be  stolen,  and  keeping  silent  and  refus- 
ing to  give  information  to  officers  searching  for  the  same,  is, 
when  unexplained,  conduct  sufficient  to  warrant  a  convic- 
tion, notwithstanding  the  evidence  does  not  show  that  tlie 
accused  was  in  physical  possession  of  the  property  secreted.' 
§  542.  Production  of  Goods  in  Conrt  —  Testimony  of  Thief  or  Ac- 
complice— -Accessory.  —  It  is  proper,  but  not  necessary,  for  tlie 
prosecution  to  introduce  a  brass  coupling  with -a  view  to  ask 
the  witness  as  to  the  similarity  between  the  stolen  ones  and 
the  one  thus  produced,  and  thereby  to  identify  and  prove  tlie 
kind  of  articles  stolen.'^  The  person  who  stole  the  goods  or 
an  accomplice  of  the  receiver  is  a  competent  witness  to  prove 
the  whole  case  against  the  receiver;'  but  the  confessions  of 
the  thief  are  not  evidence  against  the  receiver.  The  crime  of 
being  a  receiver  of  stolen  goods  is  not  merged  in  the  oifense 
of  being  an  accessory  before  the  fact  of  larceny.'* 

9.    EOBBEET. 

§  543.  Definition  and  Punishment.  —  "  Robbery  is  the  feloTi- 
ious  and  violent  taking  of  money,  goods  or  other  valuable 
thing  from  the  person  of  another  by  force  or  intimidation. 
Every  person  guilty  of  robbery  shall  be  imprisoned  in  the  peni- 
tentiary not  less  than  one  year  nor  more  than  fourteen  years; 
or  if  he  is  armed  with  a  dangerous  weapon  with  intent,  if  re- 
sisted, to  kill  or  maim  such  person,  or  being  so  armed  he 
wounds  or  strikes  him,  or  if  he  has  any  confederate  present 
so  armed,  to  aid  or  abet  him,  he  may  be  imprisoned  for  any 
term  of  years  or  for  life."* 

'  State  V.  St.  Clair,  17  Iowa,  149,  19  Iowa,  144. 

'  Jupitz  V.  People,  34  Ills.,  516. 

'  Roscoe  Cr.  Et.,  877;  Com.  v.  Savory,  10  Cush.,  ."535;  contra,  State  v.  Pep- 
per, 11  Iowa,  347;  State  v.  Sclilagel,  19  Iowa,  169;  State  v.  Moran,  34  Iowa, 
453;  Com.  ■».  Boyington,  116  Mass.,  348. 

*  State  V.  Coppenburg,  3  Strob.,  273. 

•R.  S,390,  §246. 
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STATEMENT   OF    THE  OFFENSE   OP  EOBBERT. 


{Commence  as  in  form  on  pnge  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  said 
counly,  feloniously  and  violently  did  make  an  assault'  upon  the  said  A..  B., 
and  did  then  and  there  put  the  said  A.  B.  in  bodily  fear  and  danger  of  his 
life,''  and  against  his  will,'  then  and  there"  feloniously  and  violently"  by 
force"  {or"  intimidation"),  did  steal,  take,  and  carry  away  from  the  person' 
of  the  said  A.  B.,  the  property  of  the  said  A.  B.,'  to  wit..,  ten  promissory 
notes  of  {insert  the  name  of  the  hank)  each  for  the  payment  of  the  sum  of  five 
dollars  of  the  value  of  tive  dollars  each  {conclude  as  inform  on  page  35). 

§  544.  Evidence  of  Robbery.  —  There  must  be  proof,  1.  of  tak- 

'  At  common  law  an  indictment  for  robbery  was  required  to  state  an  as- 
sault upon  the  person,  and  that  such  assault  was  made  feloniously.  Russ. 
on  C,  87 ;  1  Plale  P.  C,  531 ;  Barb.  Cr.  L.,  143 ;  Rex  ».  Pelfryman,  3  Leach, 
563;3East  P.  C,  783. 

^  This  statement  of  fear  and  danger  of  life  is  probably  unnecessary  un- 
der our  statute,  though  as  such  statement  was  usually  inserted  in  an  in- 
dictment at  common  law  It  will  be  more  safe  to  insert  it,  3  Arch.  C.  P.  & 
PI.,  533;  Rex  v.  DonoUy,  3  East  P.  C,  715,  783,  793. 

°  In  Indiana  it  is  not  necessary  to  allege  that  the  taking  was  against  the 
will  of  the  person  robbed.  Terry  v.  State,  13  Ind.,  70;  contra.  Rex  v.  Mc- 
Daniel,  Foster,  131,  138;  Kit «.  State,  11  Humph.,  167;  People  v.  Beck,  31 
Cal.,  385. 

*  The  words  "  then  and  there"  are  necessary ;  the  word  "  immediately"  in- 
stead of  these  words  is  too  uncertain.     1  Bisli.  Cr.  P.,  55  409. 

"The  word  "violent"  is  used  by  statute  in  describing  the  oflense,  and 
should  be  inserted.  Barb.  Cr.  L.,  147;  3  Arch.  C.  P.  &  PI.,  385,  386;  though 
at  common  law,  it  was  unnecessary  if  it  appeared  upon  the  whole  that  the 
act  was  committed  with  violence.  3  Chitty  Cr.  L.,  806 ;  3  East  P.  C,  783 ;  3 
Leach,  563. 

"  Robbery,  both  by  force  and  intimidation,  may  be  charged  in  the  same 
count  in  an  indictment.  Long  i).  State,  13  Q-a.,  293 ;  Byrne  v.  State,  13  Wis., 
519;  State  v.  Bielby,  31  Wis.,  304;  and  it  is  not  necessary  to  allege  that  the 
party  robbed  was  put  in  fear  or  intimidation  if  the  robbery  was  by  actual 
force  and  violence.  Com.  v.  Clifford,  8  Gush.,  315,  317 ;  Com.  «.  Humphries, 
7  Mass.,  343;  but  an  indictment  for  robbery  which  does  not  chai'ge  a  taking 
either  by  force  or  intimidation  is  bad.     C.)Uins  s.  People,  39  Ills.,  233. 

'  An  indictment  must  aver  that  the  taking  was  from  the  person.  Kit  i) 
State,  11  Humph.,  107;  People  v.  Beck,  31  Cal.,  383. 

"  The  name  of  the  owner  of  the  property  must  be  stated  correctly.  3  Arch. 
0.  P.  &  PI.,  523 ;  R.  V.  Turner,  1  Leach,  536 ;  Reg.  v.  Buddick,  8  Car!  &  P.,  337 ; 
People  V.  Vice,  31  Cal.,  344;  but  United  States  treasury  notes  in  the  posses- 
sion of  a  person  may  properly  be  alleged  to  be  the  goods  and  chattels  of 
that  person.    Collins  v.  People,  39  Ills.,  233. 
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ing  the  "money,  goods  or  other  valuable  thing"  of  the  alleged 
owner,'  tliough  the  value  of  the  property  is  immaterial,^  pro- 
vided it  be  of  some  value,'  otherwise  the  oifense  will  be  only 
that  of  an  assault  with  intent  to  rob.'  But  the  ownership  of 
the  property  must  be  proved  as  alleged,  for  a  variance  in  this 
respect  would  be  fatal  ;'^  at  least  it  must  appear  that  the  prop- 
erty was  not  owned  by  the  defendant." 

§  545.  What  a  SnflScient  Taking,  etc.  —  In  proof  of  tlie  taking 
it  is  necessary  to  show  that  the  robber  actually  took  tlie  goods 
into  his  possession^  from  the  peaceable  possession  of  the  person 
robbed;'  though  if  it  is  in  the  possession  of  the  robber  for  ever 
so  short  a  time  it  is  sufficient.^  As  if  he  snatch  an  ear-ring 
from  a  lady's  ear,  so  that  the  ear  is  torn  in  the  operation ;  it  is 
robbery,  though  it  is  dropped  immediately  into  the  hair  and 
there  found  by  the  owner.'"  But  if  the  robber  in  the  struggle 
with  the  owner  cut  the  pocket  or  girdle  so  that  his  purse  falls 
to  the  ground,  this  is  no  robbery:"  but  if  the  robber  once  had 
the  property  in  his  hands,  thougli  it  was  immediately  relin- 
quished,'the  offense  is  complete. •■- 

§  546.  Taking  by  Intimidation.  —  Not  only  a  taking  in  fact 
but  a  taking  in  law,  is  sufficient  to  constitute  the  offense  of  rob- 
bery. It  has  therefore  been  held  that  if  thieves  attack  a  man 
to  rob  him,  and  finding  little  or  nothing  about  him,  force  him 

'  R  S.,  390,  §346;  3  Greenl.  Ev.,  335;  3  Chitty  Cr.  L.,  801. 

"  2  Aj-ch.  C.  P.  &  PI.,  506 ;  Russ.  on  C,  63 ;  Rex  v.  Bingley,  5  Car.  &  P.,  603. 

^  Pliipoe's  Case,  2  Leach,  673;  Rex  v.  Edwards,  6  Car.  &  P.,  531. 

'  Reg.  V.  Morris,  9  Car.  &  P.,  Sl9 ;  Rax  v.  Clark,  Russ.  &  Ry.,  181 ;  Rex  b. 
BiDglty,  6  Car.  &  P.,  603. 

'3  Greenl.  Ef,,  §334;  Willis  v.  People,  1  Scam.,  399. 

•  People  1).  Vice,  21  Cal.,  344. 

'  1  Barb.  Cr.  L.,  143;  1  Hale  P.  C,  508;  Rex  v.  Farrell,  1  Leach  C.  C,  323. 

'  2  Arch.  C.  P.  &  PL,  506,  Rex  v.  Edwards,  6  Car.  &  P.,  531 ;  Rex  v.  Fal- 
lows, 5  Car.  &  P.,  508. 

'  3  Chitty  Cr.  L.,  803;  1  Leach,  331 ;  Peat's  Case,  1  Leach,  238;  3  East  P. 
C,  557. 

"Rex  «.  Lapier,  1  Leach  C.  C,  330;  Reg.  i>.  Simpson,  6  CoxC.  C,  423; 
Com.  V.  Snelling,  4  Bin.  379. 

"  8  Inst.,  69 ;  1  Hale  P.  C,  533 ;  Rex  v.  Parrel,  1  Leach  C.  C,  333. 

'"  3  Greenl.  Ev.,  §  335 ;  Com.  v.  Snelling,  4  Bin.  379! 
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by  menace  of  death  to  swear  to  fetch  them  money,  which  he 
does  accordingly,  and  delivers  it  to  them  while  the  menace 
continues  upon  him,  and  they  receive  it,  this  is  a  sufficient 
taking  in  law.^ 

§  547.  2.  The  Taking  must  be  Shown  to  be  felonious  and  Vio- 
lent by  either  Force  or  Intimidation.  — ^  There  must  be  a  felonious 
intent,  that  is,  a  criminal  intent  to  commit  the  crime  of  rob- 
bery.^ There  must  be  a  felonious  intent  with  regard  to  the 
goods  alleged  to  have  been  taken,  for  it  is  not  enough  that  the 
prisoner  had  at  the  same  time  an  intent  to  steal  or  rob  the 
owner  of  other  goods.'  Though  the  party  takes  the  goods 
witli  violence,  by  force  or  intimidation,  yet  if  it  be  under  a 
hona  fide  claim  of  ownership,  it  is  not  robbery;''  and  when 
the  taking  was  violent  and  by  force,  the  payment  of  the  full 
value  of  the  goods  was  held  to  be  a  circumstance  from  which 
the  jury  might  or  might  not  infer  want  of  a  felonious  intent' 

§  548.  "Violent  Taking  by  Force  or  Intimidation. — It  is  a  sufficient 
violent  taking  by  force  if  the  robber  takes  the  goods  from  the 
owner  against  his  will  after  a  violent  struggle  for  the  posses- 
sion,^ or  after  the  owner  has  been  knocked  down  for  that  pur- 
pose and  while  he  is  senseless.''  It  is  sufficient  evidence  of  a 
violent  taking  by  intimidation  that  the  money  or  goods  of  the 
owner  were  obtained  by  putting  him  in  fear  of  injury  to  his 
person,^  to  his  child,'  to  his  property'"  or  to  his  reputation,"  as 

■  3  Inst.,  68;  1  Hale  P.  C,  532;  3  East  P.  C,  714. 

'  Roscoe  Cr.  Ev.,  894;  Rex  v.  Hawkins,  3  Car.  &  P.,  893;  Rex  v.  Fallows, 
5  Car.  &  P.,  508;  Long  v.  State,  13  Ga.,  293. 

'  Roscoe  Cr.  Ev.,  894;  Anon.,  2  East  P.  C,  663. 

'  Hall's  Case,  3  Car.  &  P.,  409. 
. '  Roscoe  Cr.  Ev.,  901 ;  2  East  P.  C,  661,  663. 

•  3  Arch.  C.  P.  &  PI.,  509 ;  Moore's  Case,  1  Leach,  334. 

'  Poster,  138 ;  McDaniel  v.  State,  8  Sm.  &  M.,  401 ;  RexB.  Lapier,  1  Leach,320. 

"  Roscoe  Cr.  Ev.,  903 ;  Poster,  128 ;  Hughes'  Case,  1  Lew.,  301. 

'3  Arch.  C.  P.  &  PI.,  511;  Donnelly's  Case,  2  Bast  P.  C,  718;  Rean's 
Case,  3  East  P.  C,  735;  3  Greenl.  Ev.,  §  333. 

'°  Rex  B.  Brown,  2  East  P.  0.,  731 ;  Rex.  «.  Simons,  3  East  P.  C,  731 ;  Rex 
o.Astley,  2  East  P.  C,  729;  Rex  o.  Wink  worth,  4  Car.  &  P.,  444;  Rex  ». 
Spencer,  2  East  P.  C,  712,  713. 

"  3  Greenl.  Ev.,  §  234 
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by  presenting  a  weapon  to  a  man  and  demanding  his  money,* 
or  by  assaulting  a  party  in  any  other  way  under  such  circum- 
stances of  terror  as  to  cause  him  through  fear  to  deliver  up  to 
the  robber  his  money  or  other  property;^  or  by  threatening  to 
pull  down  a  man's  house,'  or  drown  his  child,^  unless  he  gives 
a  mob  a  sum  of  money,  which  through  fear  he  does;  or  by 
threatening  to  accuse  and  prosecute  him  for  sodomy  unless  a 
certain  sum  of  money  is  paid,  whereby,  through  fear  of  injury 
to  his  character  or  of  losing  his  place,  the  party  is  induced  to 
give  the  robber  such  sum  of  money,  which  he  receives.^  It  is 
immaterial  whether  the  party  is  guilty  of  the  crime  or  not,  for 
it  was  the  duty  of  the  prisoner  to  have  arrested  him  and  not 
have  robbed  him.'  But  if  the  property  is  obtained  by  threat- 
ening to  accuse  him  of  any  other  crime  than  sodomy,  it  is 
doubtful  whether  it  would  amount  to  robbery  or  not.'  Ob- 
taining money  by  threats  of  a  criminal  prosecution  for  pass- 
ing counterfeit  money  has  been  held  insufficient  to  make  the 
offender  guilty  of  robbery.'  If  the  party  is  sufficiently  put  in 
fear  by  the  acts  of  the  prisoner  or  his  companions,  no  words 
of  menace  are  required  to  be  shown;'  as  if  he  asks  alms  with  a 
drawn  sword,'"  or  by  a  similar  intimidation  takes  goods  under 
a  color  of  purchase,"  or  obtains  a  loan  of  money,  or  the  like;" 
for  under  such  circumstances  a  request  for  a  gift,  a  sale  or  a 
loan  of   money  is  equivalent  to  the  most   positive  demand, 


'  3  Arch.  C.  P.  &  PI.,  510,  511 ;  V.  S.  v.  Wood,  3  Wash.  0.  C,  440  ;  TJ  S.  «. 
Wilson,  1  Balclw.,  78. 

'  3  Bish.  Cr.  L.,  g  1164. 

'  Rex  V.  Simons,  3  East  P.  C,  231 ;  Rex  v.  Asterly,  3  East  P.  C,  713;  Rex 
0.  Brown,  3  East  P.  C,  731. 

*  Arch.  C.  P.  &  PI.,  511. 

'  3  Bish.  Cr.  L.,  §  1173 ;  Rex  v.  Jones,  3  East  P.  C,  714,  1  Leach,  139 ;  Peo- 
pie  V.  McDauiels,  1  Park.  Cr.  R.,  198 ;  Rex  o.  Donnally,  1  Leach,  193. 
'  3  Greenl.  Ev.,  S  234;  Rex  ».  Gardiner,  1  Car.  &  P.,  479. 
'  Butt  B.  State,  7  Humph.,  45 ;  Long  v.  State,  13  Ga.,  393. 
"  Butt  V.  State,  7  Humph,  45. 

•  Roscoe  Cr.  Ev.,  900. 

"  3  Greenl.,  §  331 ;  3  Chitty  Cr.  L.,  805. 

"  3  East  P.  C,  713;  Roscoe  Cr.  Ev.,  900,  901. 

"  3  Arch.  C.  P.  &  PI.,  507 ;  Rex  v.  Donnally,  1  Leach,  196. 
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and  if  anything  is  obtained  in  consequence,  sucli  a  taking  will 
be  within  the  definition  of  robbery.'  So  there  may  be  a 
stifBcient  putting  in  fear  to  make  the  taking  robbery  where  the 
property  is  taken  from  the  owner  under  color  of  legal  proceed- 
ings.^ In  all  cases  the  fear  must  be  shown  to  have  continued 
upon  the  party  at  the  time  he  parted  with  his  goods ;'  and  if 
he  parted  with  them  before  the  fear  was  produced,  the  taking 
will  not  be  robbery.'*  The  means  used  to  put  the  party  in  fear 
the  law  considers  as  constructive  violence  so  as  to  make  it  a 
violent  taking  within  the  meaning  of  the  statute,  though  there 
be  no  actual  violence  physically  applied.^ 

§  549.  The  Degree  of  Force  or  Intimidation  Required  to  Consti- 
tute Robbery  must  be  sufficient  to  overcome  the  power  of  the 
owner  to  retain  possession  of  his  goods  or  induce  him  to  part 
with  his  property  against  his  will;^  as  where  the  prisoner 
suddenly  seized  the  watch  of  a  stranger  with  violence  enough 
to  break  a  silk  ribbon  watch-guard  half  an  inch  wide  about 
his  neck  and  exclaimed,  "Damn  you,  I  will  have  your  watch," 
and  fled  with  it,  pursued  by  the  stranger,  it  was  held  to  be 
robbrey,  though  the  stranger  could  not  swear  that  he  feared 
anything  but  the  loss  of  his  watch.'  Or  where  the  robber 
took  a  man  by  the  cravat  and  squeezed  him  against  the  wall, 
and  in  the  meantime  abstracted  his  watch  from  his  fob,  with- 
out his  knowledge,  it  was  held  to  be  robbery,  though  the 
owner  was  not  afraid  nor  aware  of  the  robber's  intent.'  So  it 
has  been  held  to  be  robbery  where  the  degree  of  violence 
used  was  sufficient  to  cause  a  personal  injury — as  by  tearing 

'  3  Russ.  on  C,  64;  Barb.  Or.  L.,  194;  4  Black.  Com.,  342. 

'  3  East  P.  C,  709;  1  Leach,  280;  3  Greenl.  Ev.,  230. 

=  3  Greenl.  Ev.,  §  231 ;  Long  i).  State,  13  Ga.,  393 ;  Rex  ».  Jackson,  1  East 
P.  C,  711,  713,  1  Leach,  193. 

*  2  Arch.  0.  P.  &  PI.,  508;  Rex  ».  Harman.,  2  East  P.  C,  736. 

'  2  Arch.  C.  P.  &  PL,  510 ;  Rex  v.  Donnally,  1  Leach,  196, 197,  3  East  P.  C, 
737 ;  Long  v.  State,  13  Ga.,  393. 

«  3  Greenl.  Ev.,  §§229,  381;  Roscoe  Cr.  Bv.,  901,  903;  Foster  Or.  L.,  138; 
Long  «.  State,  13  Ga.,  293. 

'Rex  V.  Mason,  Russ.  &  Ry.,  418;  State  ».  McCune,  5  R.  L,  60;  Rex  v. 
Davis,  2  East  P.  C,  709. 

"  Com.  V.  Snelling,  4  Bin.,  379. 
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the  ear  in  pluckina;  away  an  ean-ing,'  or  the  hair,  in  snatching 
out  an  ornament  from  the  head.^  But  where  it  appears  that 
the  article  was  taken  without  any  sensible  or  material  vio- 
lence to  the  person,  or  any  iatimidation,  as  snatching  a  hat 
from  the  head,  or  a  cane  or  an  umbrella  from  the  hand  of  the 
owner  rather  by  a  slight-of-hand  or  adroitness  than  by  open 
violence  with  any  struggle,  it  has  been  held  not  to  be  robbery, 
but  larceny  from  the  person.'  The  statute  requires  either 
force  or  intimidation  to  make  the  offense  complete.''  If  force 
is  used,  then  there  need  be  no  intimidation  or  fear  in  fact' 
but  where  there  is  no  intimidation  or  fear,  force  must  be 
used  or  there  is  no  robbery." 

§550.  3.  The  Goods  must  be  Provetl  to  have  been  Taken  "from 
the  Person"  of  the  party  robbed.^  To  constitute  the  offense  of 
robbery  they  must  be  completely  removed  from  the  person; 
removal,  from  the  place  where  they  were,  if  they  remain 
throughout  with  the  j^erson,  is  not  sufficient.*'  It  is  not  neces- 
sary that  they  should  be  taken  from  off  the  person  of  the 
prosecutor;  if  they  are  under  his  personal  care  and  in  his  per- 
sonal custody  and  taken  in  his  presence,  it  is  sufficient.^  Tliere- 
fore,  if  a  robber,  having  first  assaulted  the  owner,  take  away 
his  horse  standing  near  him,'"  or  having  put  him  in  fear,  drives 
away  his  cattle,"  or  takes  his  purse,  which  the  owner,  to  save  it 

'  Rex  V.  Lapier,  1  Leach,  320 ;  2  East  P.  C,  557,  708. 

"  Re.x  V.  Moore,  1  Leach,  335. 

=  3  Greenl.  Ev.,  §  229 ;  Rex  v.  Steward,  2  East  P.  C,  702 ;  Rex  v.  Reane, 
2  East  P.  C,  734  ;  State  v.  John.,  5  Jones,  163  ;  Reg.  v.  Walls,  2  Car.  &  K.,  214. 

'  R.  S.,  390,  §246;  3  East  P.  C,  665,  666;  2  Bish.  Or.  L.,  §  1174;  McDaaiel 
V.  State,  8  Sm.  &  M.,  401. 

'  McDaniel  v.  State,  8  Sm.  &  M.,  401,  418 ;  State  ».  Cowen,  7  Ired.,  239 ; 
Com.  V.  Humph.,  7  Mass.,  243  ;  Com.  v.  Clifford,  8  Gush.,  215,  217 ;  Com.  v. 
Snelling,  4  Bin.,  379. 

"  Rex  a.  Francis  Comyas,  478;  Long  j).  State,  12  6a.,  293;  McDaniel's 
Case,  19  Howell  St.  Tr.,  746,  806 ;  Seymour  ».  State,  15  Ind.,  288. 

'  R.  S.,  390,  §  346;  3  Greenl.  Ev.,  338;  Kit  v.  State,  11  Humph.,  167. 

"3  Chitty  Cr.  L.,  803;  1  Ry.&  Moody,  78. 

'  Roscoe  Cr.  Ev.,  896;  3  Arch.  C.  P.  &  PI.,  539;  3  Greenl.  Ev.,  §  228  ;  2 
Bish.  Cr.  L.,  §§  1177, 1178;  U.  S.  v.  Jones,  3  Wash.  C.  C,  209. 

"  3  Hale  P.  C,  593 ;  1  Hale  P.  C,  533. 

"  1  Hale  P.  C,  533,  583. 
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from  the  I'obber  liad  thrown  into  the  bush,*  or  his  hat  which 
has  fallen  from  liis  head,^  or  his  property  from  his  servant'  in  his 
p  esence,  he  will  be  considered  as  having  taken  them  from  his 
person  and  deemed  guiltv  of  robbery.  But  the  taking  must 
be  in  the  presence  of  the  person  robbed/  or  at  the  instant  he 
is  di'iven  away  by  fjrce  or  intimidation,  or  at  least  without 
an  intermediate  space  of  time  between  the  forcing  away  and 
the  taking,  or  it  is  no  taking  from  the  person  and  therefore 
no  robbery;"^  tliough  if  the  taking. is  commenced  in  the  pres- 
ence of  the  owner  it  may  be  completed  in  his  absence.* 

10.  Trespass. 

§  551.  Upon  Coal  Mines,  Manufactories,  etc.  —  "Whoever  with- 
out authority  of  law,  and  not  being  the  owner  or  agent  of  ad- 
joining lands,  enters  the  coal  baiik,  mine,  shaft,  manufactory 
or  place  where  workmen  are  employed,  of  another,  without  the 
express  or  implied  consent  of  the  owner  or  manager  thereof, 
after  notice  that  sncli  entry  is  forbidden,  shall  be  fined  not  ex- 
ceeding two  hundred  dollars,  or  confined  in  the  county  jail 
not  exceeding  six  months,  in  the  discretion  of  the  court.'" 

STATEMENT   OP  THB   OPFBNSE   OV   ENTBKING  A  COAL  BANK  ■WITHOtIT  CON- 
SENT   OF   OWNBn. 

(Commence  as  in.  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  witlioul  authority  (if  law  and  nut  then  and  there  being  the  owner  or 
agent  of  adjoining  lands,  did  enter  a  certain  coal-banli,  then  and  there  owned 
by  tlie  said  A.  B.,and  ihi  ii  anil  tlurc  bi-inga  phice  where  worlimen  of  the  said 
A.  B.  were  then  and  tliere  employed,  witliout  then  and  there  having  either 
the  express  or  implied  consent  of  the  siid  A.  K.,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  (condude  as  inform  on  page  35). 

'  3  Inst,  39;  4  Blacli.  Com.,  2-t3  ;  3  Chitty  Cr.  L.,  803  ;  U.  S.  v.  Jones,  3 
Wash.  C.  C,  309  ;  Rex  u.  Fallows,  5  Car.  &  P.,  508 ;  State  v.  McDowell,  1 
Hawks.  449. 

=  3  Chilty  Cr.  L.,  802 ;  3  Inst.,  39;  1  Hale  P.  C,  583. 

'  3  Inst.,  39 ;  I  Hawks  P.  0.  C,  34,  §  fi ;  3  Chitty  Cr.  L.,  503 ;  U.  S.  ■».  Jones, 
3  Wash.  C.  C,  309;  Rex  s.  Fallows,  5  Car.  &  P.,  501. 

'  Rex  »,  Francis,  2  Sir.,  lOl.j  ;  3  Com.  R.,  478;  Com.  v.  Snelling,  4  Bin., 
379  ;  liex  v.  Gray,  2  East  P.  C,  708  ;  Rex  v.  Hamilton,  8  Car.  &  P.,  49. 

'  Id.;  3  Greenl.  Ev.,  g  338,  n.  3. 

"  3  Greenl.  Ev.,  §  238,  Merriman  «.  The  Hundred,  3  East  P.  C,  709;  Russ. 
on  C,  876. 
'  R.  S.,  392,  §  368. 
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§  562.  Cutting  Trees,  etc.  —  Whoever  shall,  knowingly  and 
willfnlly,  without  color  of  title  made  in  good  faith,  cvit,  box, 
fell,  bore  or  destroy  any  tree  or  sapling,  standing  or  growing 
upon  the  land  of  another,  without  the  consent  of  the  owner 
of  the  land — or,  if  the  land  belongs  to  the  state,  is  school  land, 
canal  land,  or  belongs  to  any  association  or  corporation,  with- 
out the  consent  of  the  proper  authorities  or  persons  having 
legal  charge  thereof, — shall  be  lined  not  less  than  three  nor 
more  than  two  hundred  dollars,  or  confined  in  the  county  jail 
not  exceeding  three  months.' 

STATEMENT     OF    THE  OFFENSE    OF  CTJTTINO    A    TKBB    ON    THE    LAND    OF 

ANOTHER. 

{Commence  as  in  form  on  page  35)  that  0.  D.,  on,  etc.,  at,  etc.,  in  tlie  sairl 
'  county,  unlawfully,  knowingly  and  willfully  did  cut  and  destroy  a  cei'tain 
tree,  then  and  there  standing  and  growing  upon  tlie  land  of  anothei',  lo  wit., 
of  the  said  A.  B.,'  without  then  and  there  Inning  any  color  of  title  to  the 
said  tree  or  land,  nor  to  either  of  them,  made  in  good  faith  or  otherwise, 
and  also  without  then  and  there  having  the  consent  of  the  said  A.  B.,  then 
and  there  being  the  owner  of  the  said  tree  and  land,  to  cut  tlie  said  tree,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided  (conclude 
as  in  form  on  pagu  35), 

'  R.  S.,  392,  §269 ;  as  to  the  construction  of  the  statute  of  Iowa,  State  v. 
Gigher,  23  Iowa,  318. 

"  The  name  of  the  owner  of  the  land  on  which  the  alleged  trespass  was 
committed  must  be  stated.    State  ».  McOonkey,  20  Iowa,  574. 
25 
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SECTION  y. 

FoEGEEY,    CoiTNTEEFEITING   AND    KiNDEED    OPFENSES. 
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554.  Of  Public  Securities,  Bank  Bills,  etc. 
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568.  Evidence  Required  of  Passing,  etc.,  a  Forged,  etc.,  Insti-ument 
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571.  Continued. 

572.  Attempting  to  Utter,  etc..  Counterfeit  Money — Uttering,  etc. 
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580.  Having  Possession  of  Counterfeit  Coin,  etc.,  with  Intent  to  Pass  it. 

581.  Evidence  Required  of  Having,  etc. 

582.  Making  or  Knowingly  Having  in  Possession  Counterfeit  Tools. 

583.  Evidence — Guilty  Knowledge. 

584.  Forging  and  Counterfeiting  Seals  and  Signatures  of  Officers. 


FOEaEET.  387 

1.    FoEGEXiT. 

§  553.  Of  Records,  Writings,  etc.  —  "  Evely  person  who  shall 
falsely  make,  alter,  forge  or  .counterfeit  any  record  or  other 
authentic  matter  of  a  public  nature,  or  any  charter,  letters-pa- 
tent, deed,  lease,  indenture,  writing  obligatory,  will,  testa- 
ment, codicil,  annuity,  bond,  covenant,  post  note,  check,  draft, 
bill  of  exchange,  contract,  promissory  note,  due  bill  for  the 
payment  of  money  or  j)roperty.  receipt  for  money  or  property, 
power  of  attorney,  any  auditor's  warrant  for  the  payment  of 
money  at  the  treasury,  county  order,  or  any  accountable 
receipt,  or  any  order  or  warrant  or  request  for  the  payment  of 
money  or  tlie  delivery  of  goods  or  chattels  of  any  kind, 
or  for  tlic  delivery  of  any  instrument  of  writing  or  acquit- 
tance, release  or  receipt  for  money  or  goods,  or  any  acquit- 
tance, release  or  discharge  for  any  debt,  account,  action,  suit, 
demand  or  other  tiling,  real  or  personal,  or  any  transfer  or 
assurance  of  money,  stock,  goods,  chattels  or  other  property 
whatever,  or  any  letter  of  attorney  or  other  power  to  receive 
money,  or  to  receive  or  transfer  stock  or  annuities,  or  to  let, 
lease,  dispose  of  a  lien,  or  convey  any  goods  or  chattels,  lands 
or  tenements,  or  other  estate,  real  or  personal,  or  any  accept- 
ance or  indorsement  of  any  bill  of  exchange,  promissory  note, 
draft  or  order,  or  assignment  of  any  bond,  writing  obligatory, 
or  promissory  note  for  money  or  other  property,  or  any  ticket 
or  pass  for  the  jjassage  of  any  person  upon  any  railroad  or 
other  conveyance,  or  for  the  admission  of  any  person  to 
any  entertainment  for  which  a  consideration  is  required,  or 
any  other  written  instrument  of  another,  or  purporting  to  be 
such,  by  which  any  pecuniary  demand  or  obligation,  or  any 
right  in  any  property,  is  or  purports  to  be  created,  increased, 
conveyed,  transferred,  diminished  or  destroyed;  or  shall  coun- 
terfeit or  forge  the  seal  or  handwriting  of  another,  with  in- 
tent to  damage  or  defraud  any  person,  body  politic  or  corporate, 
whether  the  said  person,  body  politic  or  corporate,  reside  in  or 
belong  to  this  state  or  not;  or  shall  utter,  publish,  pass  or  at- 
tempt to  pass  as  true  and  genuine,  or  cause  to  be  uttered, 
published,  passed  or  attempted  to  be  passed   as   true  and 
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genuine,  any  of  the  above-named  false,  altered,  forged  or 
counterfeited  matters,  as  above  specified  and  described,  know- 
ing the  same  to  be  false,  altered,  forged  or  counterfeited  with  in- 
tent to  prejudice,  damage  or  defraud  any  person,  body  politic 
or  corporate,  whether  the  said  person,  body  corporate  or  politic 
reside  in  this  state  or  not, — every  person  so  offending  shall  be 
deemed  guilty  of  forgery,  and  shall  be  imprisoned  in  the  peni- 
tentiary not  less  than  one  year  nor  more  than  fourteen 
years.'" 

§  554.  Of  Public  Securities,  Bank  Bills,  etc.  —  "  Whoever,  with 
intent  to  defraud,' falsely  makes,  alters,  forges  or  counterfeits 
any  public  security,  issued  in  any  form,  or  purporting  to  be 
by  authority  of  the  United  States,  or  of  any  state  or  territory 
thereof,  or  any  endorsement  or  writing  purporting  to  be  a 
transfer  thereof,  or  any  bank  bill  or  promissory  note,  issued  or 
purporting  to  be  issued  by  any  bank  or  banking  company  in 
this  state,  or  within  the  United  States,  or  any  of  the  territo- 
ries thereof,  or  any  foreign  province,  state  or  government;  and 
whoever  has  in  his  possession,  or  receives  from  another,  with 
intent  to  utter  or  pass,  or  utters  or  passes,  or  tenders  in  pay- 
ment, as  true,  any  such  false,  altered,  forged  or  counterfeited 
bill  or  note,  with  intent  to  injure  or  defraud  any  person,  shall 
be  imprisoned  in  the  penitentiary  not  less  than  one  nor  more 
than  twenty  years.'" 

§  555.  Fictitious  Bills,  Notes,  etc.  —  "  AVhoever  shall  make, 
pass,  utter  or  publish,  with  an  intention  to  defraud  any  other 
person,  or  with  like  intention  shall  attempt  to  pass,  utter  or 
publish,  or  shall  have  in  his  possession  with  intent  to  pass, 
utter  or  publish,  any  fictitious  bill,  note  or  check,  purporting 
to  be  the  bill,  note,  or  check,  or  other  instrument  of  writing 
for  the  payment  of  money  or  property  of  some  bank,  corpo- 
ration, copartnership  or  individual,  when  in  fact,  there  shall 
be  no  such  bank,  corporation,  copartnership  or  individual  in 
existence,  the  said  person,  knowing  the  said  bill,  note,  check 
or  instrument  of  writing  for  the  payment  of  money  or  pro- 

'  R.  S.,  367,  §  105. 
•  Id.,  §  106. 
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perty  to  be  fictitious,  sliall  be  imprisoned  in  tbe  penitentiary, 
not  less  than  one  nor  more  than  twenty  years.'" 

§  556.  Connecting  Parts  of  Several  Bills.  —  "  Whoever  fraudu- 
lently connects  together  different  parts  of  several  bank  notes 
or  other  genuine  instruments,  in  such  a  manner  as  to  produce 
one  additional  note  or  instrument,  with  intent  to  pass  all  of 
them  as  genuine,  shall  be  deemed  guilty  of  forgery  in  like 
manner  as  if  each  of  them  had  been  falsely  made  or  forged, 
and  punished  accordingly.'" 

§  557.  Proof  by  Experts.  — "  Persons  of  skill  shall  be  compe- 
tent to  testify  as  to  the  genuineness  of  any  bill,  note  or  other 
instrument  alleged  to  be  forged  or  counterfeited."^ 

§  558.  Proof  of  Corporation.  —  "On  the  trial  of  any  person 
for  forging  any  bill  or  note,  purporting  to  be  the  bill  or  note 
of  some  incorporated  company  or  bank,  or  for  passing  or 
attempting  to  pass,  or  having  in  possession  with  intent  to 
pass,  any  such  forged  bill  or  note,  it  shall  not  be  necessary  to 
prove  the  incorporation  of  such  bank  or  company  by  the 
charter  or  act  of  incorporation,  but  the  same  may  be  proved 
by  general  reputation."* 

STATEMENT  OF  THE   OFFENSE  OF  FOROERY.' 

(Oowmienee  as  in  form  on  page  35)  tliat  C.  D.,  on,  etc.,  al,  etc.,  in  the  said 
county,  feloniously,"  fraudulently'  and  falsely'  did  make  (or  "Miier""),  forge 

'K.  S.,  368,  S 107. 

'  Id.,  §  108. 

'  Id.,  §  109. 

*  E.  S.,  368,  §  110 ;  Snow  «.  State,  14  Wis.,  479. 

'  For  forms  of  indictments,  see  Crofts  ».  People,  2  Scam.,  442 ;  Cross  ». 
People,  47  Ills.,  154. 

"  Forgery  is  naw  a  felony.  R.  S.,  394.,  §  277,  and  therefore,  it  will  be  safer, 
if  not  necessary,  to  insert  the  word  "feloniously."  Under  a  former  statute 
It  was  held  that  the  words  "  infamously,  criminally  and  feloniously"  were 
unnecessary.  Quigley  d.  People,  2  Scam.,  301;  Miller  ».  People,  2  Scam., 
233. 

'  The  words  "unlawfully  and  fraudulently"  are  umiecessary.  3  Chitty  Cr. 
L.,  1042. 

'  The  word  "falsely"  is  implied  in  either  the  words  "forge"  or  "counter- 
feit." 2  Arch.  C.  P.  &  PI.,  798 ;  Hex  s.  Atkinson,  7  Car.  &  P.,  669 ;  State  n. 
Dark,  8  Blackf ,  526. 

'  It  is  sufBcient  to  set  out  the  instrument  as  it  is  after  being  altered.  State 
0.  Weaver,  13  Ired.,  491 ;  State  v.  Flye,  26  Me.,  312. 
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and  counterfeit  a  certain  promissory'  note,'  purporting'  to  have  been  made 
and  executed*  by  the  said  A.  B.,*  for  tlie  payment  of  money"  to  the  said  0. 
D.,  wliicli  said  false  ("  altered")  forged  and  counterfeited  promissory  note 
is  in  the  words' and  figures  foWowing,  to  wit.  (insert  an  exact"  copy  of  the 


'  If  the  contract  is  called  by  the  wrong  name,  but  correctly  recited,  the 
indictment  will  be  good.  Bland  v.  People,  3  8cara.,  3(J(>;  codtra,  3  Oliitty 
Or.  L.,  1041 ;  3  Greenl.  Ev.,  g  108 ;  Reg.  v.  "Williams,  3  Car.  &  K.,  51 ;  State 
».  Handy,  30  Me.,  81. 

"  "  I  promist,"  instead  of  "  I  promise,"  does  not  prevent  the  instrument 
from  being  a  promissory  note.  Bland  v.  People,  3  Scam.,  3G4;  Com.  v. 
Stow,  1  Mass.,  54;  Com.  ■;;.  Parmenter,  5  Pick.,  21i). 

'  The  word  "purporting"  is  uecesiiry.  If  it  is  alleged  that  the  instru- 
ment was  signed  or  executed  by  the  person  wliose  name  is  alleged  tr)  have 
been  forged,  the  allegation  is  repugnant  and  bad;  because  if  the  instrument 
was  signed  by  such  a  person  it  was  not  signed  by  the  defendant.  3  Bish. 
Cr.  P.,  §417;  Kex  v.  Carter,  3  East  P.  C,  985;  Snow  v.  Staie,  14  Wis.,  479.  If 
the  iuslrument  pm-ports  to  have  been  made  and  executed  by  a  corporation 
It  must  be  al  eged  that  it  purported  to  be  one  of  a  corporaliou  duly  au- 
thorized to  issue  it.  Snow  s.  State,  14  Wis.,  479.      > 

■•It  is  not  necessary  to  allege  that  the  instrument  was  stamped.  Cross  b. 
People,  47  Ills.,  153. 

°  A  variance  between  the  alleged  name  of  the  maker  of  the  instrument  and 
the  name  proved  is  fatal.  State  v.  Waters,  3  Const.,  609 ;  but  see  State  v. 
Nichols,  38  Iowa,  110. 

*  These  words  may  be  omitted  in  a  case  of  a  forgery  of  bank  bills.  Town- 
send  ®.  People,  3  Scam.,  333;  tliough  it  maybe  otherwise  as  to  due  bills  and 
promissory  notes.     Id. 

'  An  indictment  must  profess  to  set  out  the  forged  instrument  according 
to  its  tenor,  that  is  by  a  precise  recital.  It  is  not  sutlicient  to  set  out  its  sub- 
stance. 3  Bish.  Cr.  P.,  §40o;  coni™,  Bostick  ».  State,  34  Ala.,  3()6.  The 
words  ''to  the  tenor  following,"  "according  to  the  tenor  following,"  '-in  the.se 
words,"  "as  follows,"  Uex  v.  Philipps,  ti  East,  464;  "in  these  vvords  and 
figures  following,''  1  Chitty  Cr.  L.,  233;  Hex  ».  Beare,  1  Ld.  Raym.  414; 
Dana  v.  Slate,  3  Ohio  S.,  91,  "as  follows,  that  is  to  say,"  have  respectively 
been  held  sufficient  to  allege  the  tenor. 

"  Thi'  instrument  charged  to  be  forged  .should  be  set  forth  in  the  exact 
words  and  figures  if  in  the  possession  of  the  prosecution  ;  3  Arch.  C.  1'.  & 
PI.,  801;  Cross  «.  People,  47  Ills.,  153;  Brown  o.  People,  06  Ills.,  344;  State 
V.  Jones,  1  M.  &  M.,  336;  State  v.  Callendine,  8  Iowa,  389  ;  State  «  Niehol-i, 
38  Iowa,  110;  Com.  v.  Houghton,  8  Mass.,  107;  Kex  v.  Haworth,  t  C  i:& 
P.,  354;  contra,  Stale  v.  Hill,  30  Wis., 419;  State  v.  Thompson,  19  Iowa,  299; 
or  the  omission  must  be  excused  by  tlie  proper  averments.  People  v.  Badg- 
ley,  10  Wen.,  53  ;  Croxdale  v.  State,  1  Head.  139;  Hooper  v.  State,  8  Humph., 
93;  U.  S.  V.  Brittou  3  Mason  C.  C,  464;  State  ?).  Potts,  4  Halsf.,  2!i;  contra. 
State  V.  Carr,  5  N.  H.,  367.    And  if  the  instrument  is  lost,  the  substance  and 
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note)  with  intent  thereby,  then  and  thereto  prejudice,  damage  and  defraud 
the  said  A.  B.,'  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  (conclude  as  infoi-m  on  pcbge  35). 

STATEMENT  OF  THE  OFFENSE  OF  PASSINO  A  FOKGBD  HECBTPT." 

{Oommence  as  inform  on  page  35)  tliat  0.  D.,  on,  etc.,  at,  etc.,  in  tlie  said 
county,  feloniously  and  fraudulently  did  utter,  publish  and  pass  (or  "  at- 
tempt to  pass"  or  "cause  to  be  uttered,  published  and  passed")  to  the  said  A. 
B.=  as  true  and  genuine,  a  certain  false,  forged  and  counterfeit  receipt  for 
money  purporting  to  have  been  signed  by  E.  P.,  then  and  there  well  know- 
ing the  same  to  be  false,  forged  and  counterfeited,  with  intent  thereby,  then 
and  there  to  prejudice,  damage  and  defraud  the  said  A.  B.,  which  said  false, 
forged  and  counterfeit  receipt  is  as  follows:  (insert  exuct  copy  of  receipt) 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  (con- 
clude as  in  form  on  page  35). 

STATEMENT  OF  THE   OFFENSE   OF  PASSING  A   FICTITIOUS  BII^L. 

(Oommence  as  in  form  on  page  ZS)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously  and  fraudulently  did  pass,  utter  and  publish  to  the  said 
A.  B.,  with  intent  thereby  then  and  there  to  defraud  the  said  A.  B.,  a,  cer- 
tain fictitious  bill,  for  the  pa3'ment  of  money  purporting  to  have    been 

effect  should  be  set  forth  so  that  the  court  may  see  that  the  instrument  was 
such  as  it  would  be  a  crime  to  forge.  Wallace  ».  People,  37  Ills.,  45.  But 
the  letters  and  marks  in  the  margin  which  form  no  part  of  the  instrument 
may  be  omitted.  Com.  v.  Bailey,  1  Mass.,  62 ;  Com.  ii.  Stevens,  1  Mass.,  203 ; 
State  D.  Franklin,  3  John.  C,  399 ;  Quigley  v.  People,  2  Scam.,  301 ;  Cross  v. 
People,  47  Ills.,  153 ;  State  v.  Flye,  36  Me.,  313.  So  where  the  forgery  represents 
the  maker  of  the  instrument  as  having  signed  it  with  his  mark,  the  copy  of 
the  instrument  in  the  indictment  need  not  contain  the  mark,  Reg.  v.  Smith,  1 
Salk.  343.  If  there  is  a  variance  in  the  spelling,  that  isnot  material,  provided 
the  same  sound  is  preserved.  State  «.  Bean,  19  Vt.,  530;  Rex  !).  Crooke,  3 
East  P.  C,  931.  But  where  a  counterfeit  bank  note  was  described  in  tlie 
Indictment  as  payable  toE.  Lymour,  and  the  note  produced  in  evidence  was 
payable  to  E.  Seymour,  the  variance  was  held  fatal.  Porter  v.  State,  15 
Ind.,  433.  As  the  indorsement  forms  no  part  of  the  note,  it  need  not  be  set 
forth  though  it  be  forged.  Hess  v.  State,  5  Ohio,  5 ;  Com.  o.  Ward,  3  Mass., 
397 ;  Buckland  v.  Com.,  8  Leigli,  733. 

'  It  is  proper  to  join  a  count  for  forging  a  paper  with  another  count  for 
uttering  tlie  same  paper  in  an  indictment.     State!).  Nichols,  38  Iowa,  120. 

'^  For  form  in  case  of  passing  a  counterfeit  bank  note,  see  Swan  »,  People, 
4  Scam.,  178. 

'  The  name  of  the  person  to  whom  the  instrument  was  passed  must  be 
stated  with  certainty  when  known,  and  if  not  known,  the  fact  should  be 
alleged.    Buckley  ■».  State,  3  Greene  Iowa,  163. 
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issued  by  a  certain  bank  called  (insert  name  of  the  bank)  wlien  in  truth  and 
in  fact,  there  was  not  then  nor  had  there  been  at  any  other  time  any  such 
bank  in  existence,  the  said  0.  D.  then  and  there  well  knowing  the  said  bill 
to  be  fictitious,  which  said  fictitious  bill  is  in  the  words  and  figures  follow- 
ing (insert  exact  copy  of  the  bill)  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  (conclude  as  inform  on  page  35). 

§  549.  Evidence  —  The  Instrument  must  be  Produced  or  its 
Absence  Accounted  for  — -  Notice  to  Produce.  —  Before  evidence 
can  be  given  that  the  instrument  is  forged  or  counterfeit,  it 
must  be  produced  if  in  existence  and  accessible.'  But  its 
absence  may  be  accounted  for  by  showing  that  it  is  lost*  or 
has  been  destroyed  by  the  prisoner,'  or  otherwise  destroyed 
without  the  fault  of  the  prosecutor,^  or  has  been  secreted  to 
protect  the  offender,^  or  is  in  the  possession  of  the  prisoner,' 
and  if  shown  to  be  in  his  possession  previous  to  the  trial,  the 
presumption  is,  that  it  is  in  his  possession  at  the  time  of  the 
trial.'  Yet  before  secondary  evidence  can  be  given  of  the  con- 
tents of  forged  paper  in  the  prisoner's  possession,  due  notice 
must  be  given  to  him  to  produce  it,  unless  it  clearly  appears 
that  the  prisoner  has  destroyed  it,^  though  the  admission  of 
the  prisoner  that  he  committed  the  crime  may  be  received 
without  producing  the  forged  instrument  or  accounting  for  its 
absence.' 

§  560.  Evidence  that  the  Instrument  was  Forged,  etc.  —  Com- 
parison of  Signatures  — Experts.  — •  In  proof  that  the  instrument 
was  forged,  counterfeited  or  altered,  evidence  may  be  received 

'  Com.  V.  Hutchinson,  1  Mass.,  7;  State  v.  Blodgett,  1  Root,  534;  State  v. 
Osborn,  1  Hoot,  153;  U.  S.  d.  Button,  3  Mason,  464. 
'■'  Com.  V.  Snell,  3  Mass.,  83;  Peoples.  Kingsley,  3  Cowen,  533,  535. 
'  State  V.  Ford,  3  Root,  93 ;  State  v.  Potts,  4  Halst.,  36. 

*  3  Greenl.  Ev.,  §  107. 

'  Rex  V.  Hunter,  3  Car.  &  P.,  59 ;  Com.  v.  Snell,  8  Mass.,  83 ;  Pendleton  v. 
Cora.,  4  Leigh,  694;  Com.  v.  Hutchinson,  1  Mass.,  7;  IT.  S.  ■».  Doebler,  1 
Baldw.,  519. 

«  Rex  V.  Hunter,  3  Car.  &  P.,  59 ;  Rex  v.  Haworth,  4  Car.  &  P.,  138. 

'  People  V.  Ifingsley,  3  Cowen,  583. 

'  3  Greenl.  Ev.,  §  107 ;  Rex  v.  Haworth,  3  Root,  93 ;  State  v.  Potts,  4  Halst., 
26;  U.  S.  ».  Button,  3  Mason,  468;  Rex  v.  Spragg,  14  East,  376;  Doe.  v. 
Morris,  3  Ad.  &  EL,  46;  contra,  U.  S.,  v.  Doebler,  Baldwin,  519,  523. 

•  State  V.  Ford,  3  Root,  93. 
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of  witnesses  who  have  seen  the  person  whose  name  is  alleged 
to  have  been  forged,  write,'  but  it  must  be  before  the  difficulty 
arose,^  or  in  the  ordinary  course  of  business,  when  he  had  no 
motive  to  disguise  his  hand,'  or  who  have  become  acquainted 
with  his  handwriting''  by  corresponding  with  him,^  by  seeing 
notes,  letters,  etc.,  with  his  signature  to  them  received  at  the 
bank  of  which  he  was  teller  as  genuine,^  by  seeing  notes  pur- 
porting to  be  signed  by  the  party  and  afterwards  paid  or 
acknowledged  by  him,''  or  by  seeing  other  papers  signed  by 
him  known  to  be  genuine.*  though  they  may  not  have  seen 
such  person  write.'  But  a  witness  who  has  no  other  knowl- 
edge of  a  party's  handwriting  than  from  having  seen  writ- 
ings said  by  other  persons  to  be  his,  cannot  be  allowed  to 
testify,'"  though  a  bank  bill  may  be  proved  to  be  counterfeit  by 
a  person  of  skill,  who  -knows  the  signature  of  the  president 
and  cashier  of  the  bank  from  having  seen  the  bills  of  such 
bank  ia  circulation  without  having  seen  them  write ;"  and  such 
may  be  allowed  to  state  that  from  their  knowledge  of  the 
paper,  type  and  the  whole  appearance  of  the  bill  they  believe 
it  to  be  counterfeit.'^  Yet  the  opinion  of  a  witness  who  has 
no  previous  knowledge  of  the  party's  handwriting,  founded 
solely  by  comparing  genuine  documents  not  in  evidence"  with 

'IGi-eenl.  Ev.,  §577;  Pate  v.  People,  3  Gilm.,  660;  Woodford  v.  Mc 
Clenahao,  4  Gilin.,  89. 

=  Pate  11.  People,  3  Gilm.,  644. 

=  3  Phil.  Ev.,  597 ;  Stranger  v.  Searle,  1  Esp.,  14,  5  Ad.  &  El.,  703. 

*  R.  V.  Hughes,  2  East  P.  C,  1002. 

'  2  Phil.  Ev.,  599  ;  Titford  v.  Knott,  2  John.,  211 ;  Woodford  v.  McGlena- 
han,  4  Glim.,  39 ;  Com.  ».  Smith,  6  Serg.  &  R,  568. 

'  Simmons  «.  State,  7  Ham.  R.,  116 ;  Com.  v.  Carey,  2  Pick.,  47. 

'  Johnson  ».  Daverne,  19  John.,  134 ;  Titford  v.  Knott,  2  John.  0.,  213. 

'  2  Phil.  Ev.,  600 ;  State  v.  Carr.,  5  N.  H.,  367  ;  Woodford  i>.  MoClenahan,  4 
Gilm.,  89  ;  Putnam  v.  Wadley,  40  Ills.,  346. 

=  2  Arch.  C.  P.  &  PL,  814-817  ;  1  Greenl.  Ev.,  577. 

"  Goldsmith  v.  Bane,  3  Halst.,  87 ;  Thatcher  v.  GofiF,  11  Lou.  An.,  94 ;  Cuu- 
ningham  v.  Hudson,  River  Bank,  21  Wen.,  557. 

"  State  V.  Carr,  5  JST.  H.,  367  ;  Com.  v.  Smith,  6  Serg.  &  R.,  568;  May  v. 
State,  14  Ohio,  461;  State  ii.  Harris,  5  Ired.,  288 ;  State  v.  Chandler,  3  Hawks, 
393 ;  Watson  ii.  Cresap,  1  B.  Monr.,  195 ;  State  v.  Spence,  2  Harring.,  348. 

"  Com.  V.  Smith,  6  Serg.  &  R.,  568. 

"  Pate  1).  People,  3  Glim.,  660. 
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the  prisoner's  signature  to  them  with  the  one  in  dispute  as  to 
whether  or  no  they  were  written  by  the  same  individual,  is 
inadmissible,'  even  though  he  is  an  acknowledged  expert.''  Nor 
can  a  document  undoubtedly  written  by  the  prisoner,  but  un- 
connected with  the  charge,  be  put  iu  evidence  that  the  jury 
may  compare  the  writing  and  signature  to  it  with  the  one  al- 
leged to  have  been  forged.'  But  if  a  written  instrument 
known  to  be  genuine  is  material  to  the  issne  and  is  put  in 
evidence  because  material,  or  is  properly  in  evidence,^  the 
jury  may  institute  such  comparison  to  determine  whether  the 
signature  in  controversy  is  a  forgery  or  not,'''  for  the  reason 
that  such  writing  is  free  from  all  suspicion  from  undue  selec- 
tion.' Persons  skilled  in  the  examination  of  handwriting  and 
in  detecting  forgeries,  such  as  brokersV  tellers*  and  cashiers' 
of  banks  and  the  like'°  are  competent  witnesses  to  prove  the 
forgery,"  and  may  give  to  the  jury  their  opinions  as  to  era- 
sures and  alterations.*^  The  person  whose  name  has  been 
forged  is  a  competent  witness  to  prove  the  forgery,"  but  he 

'  Putnam  i).  Wadley,  40  Ills.,  346 ;  People  ».  Spooner,  1  Deuio,  343 ;  Rowt 
V.  Kyle,  1  Leigh  R,  316;  Van  Wyck  v.  Mcintosh,  !4  N.  Y.,  439. 

"  People  1}.  Spooner,  1  Denio,  343;  Lodge  v.  Phlpher,  11  Serg.  &  R.,  336; 
Rex  D.  Cator,  4  Esp.,  117;  hut  see  R.  S.,  368.  109;  Com.  v.  Williams,  105 
Mass.,  63. 

=  2  Phil.  Ev.,  611 ;  1  Oreenl.  Ev.,  gg  580,  581 ;  Jackson  v.  Phillips,  9  Cowcn, 
94,  113;  Titford  !).  Knott,  3  John.  C,  310;  State  ».  Allen,  1  Hawks,  6;  Pope 
«.  Askew.,  1  Ircd.,  16;  Kinney  «.  Plynn,  2  R.  I.,319;  contra.  Moody  b.  Rowell, 
17  Pick.,  490;  Richard.ion  v.  Newcomh,  31  Pick.,  315;  Hammond's  Case,  3 
Greenl.,  33;  Lyon  «.  Lyman,  9  Conn.,  55;  Jumpretz  v.  People,  21  Ills.,  356; 
■u.  Woolfolk,  1  Iowa,  137. 

*  2  Phil.  Ev.,  611,  615;  Patei).  People,  3  Glim.,  659. 

°  1  Greenl.  Ev.,  §558;  Brobston  u.  Cahill,  64  Ills.,  356;  Com.  v.  Coe.,  115 
Mass.,  483;  Com.  v.  Tenney,  97  Mass.,  50;  Com.  v.  Mason,  105  Mass.,  163. 

'3Phil.Ev.,  611,616. 

'  Lyon  V.  Lyman,  9  Conn.,  55 ;  Martin  v.  Com.,  2  Leigh,  745. 

"  Hess  V.  State,  5  Ham.,  5,  7. 

"  Johnson  v.  People,  4  Denio,  368;  Lyon  v.  Lyman,  9  Conn.,  55. 

'"  State  V.  Chandler,  8  Hawks,  393;  State  v.  Harris,  5  Ired.,  387. 

"  R.  S.,  368.  §  109. 

"  Pate  0.  People,  3  Glim.,  659. 

"  Noble  V.  People,  Breese,  39,  3d  Ed.,  54;  Com.  «.  Snell,  3  Mass.,  83;  Peo. 
pie  «.  Dean,  6  Cowen,  27 ;  Com.  ■».  Peck,  1  Met.,  139. 
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is  not  an  indispensable  witness,*  though  as  good  as  any,  but 
no  better." 

§561..  Proof  of  a  Forgery  where  there  are  Two  Persons,  or  is 
No  Person,  of  the  Same  Name  as  that  Forged.  —  Evidence  that 
the  signature  is  not  in  the  liandwriting  of  the  person  repre- 
sented by  the  prisoner  to  the  maker,  though  it  appear  that 
there  is  another  person  by  the  same  name,'  or  that  there  is  no 
such  person  represented,  is  sufficient  evidence  of  forgery.* 
Persons  who  are  acquainted  with  the  place  and  its  inliubitants 
where  the  prisoner  represented  that  the  supposed  party  to  the 
forged  instrument  resided,  are  usually  called  to  show  the  non- 
existence of  such  person;^  but  if  inquiries  have  been  made 
there  by  a  stranger  his  testimony  as  to  the  fact  and  the  result 
of  his  inquiries  is  admissible.^ 

§  562.  Forgery  by  Signing  One's  Own  Name,  an  Assumed  Name, 
the  Name  of  a  Fictitious  Person  or  Corporation,  or  the  Name  of  a 
Deceased  Person — Proof  of  Existence  or  Incorporation  of  a  Corpora- 
tion, when  Necessary.  —  Forgery  may  be  committed  by  signing 
one's  own  name  with  intent  to  pass  it  oif  as  the  signature  of 
another  of  the  same  name.'  As  if  a  person  not  the  payee  of  a 
bill  of  exchange,  but  having  the  same  name,  endorse  and 
transfer  it,  knowing  that  he  is  not  the  person  intended  as  the 
payee,  it  is  forgery.*  If  a  man  makes  a  false  instrument 
in  his  own  name,  it  is  forgery.'  As  if  a  person,  having  con- 
veyed land  by  deed,  afterwards  conveys  the  same  land  to  an- 
other by  a  second  deed,  which  he  falsifies  by  dating  it  prior 
to  the  first  deed,  and  then  procures  it  to  be  filed  for  record  be- 

■  State  V.  Can-,  5  N.  H.,  367 ;  Foulker's  Case,  3  Robinson,  836. 
'3  Greenl.  Ev.,  §106;   Rex  v.  Hughes,  3  East  P.  C,  1073;  Foulker's 
Case,  3  Robinson,  836. 
=  3  Greenl.  Ev.,  §  109  ;  3  Arch.  C.  P.  &  PL,  839. 

*  3  Greenl.  Ev.,  g  109. 

'  Rex  v.  Backler,  5  Oar.  &  P.,  119. 

'  Rbx  V.  King,  5  Car,  &  P.,  133. 

'  Barfield  v.  State,  39  Ga.,  137. 

"  Mead  v.  Young,  4  T.  R.,  28 ;  Reg.  «.  Rogers,  8  Car.  &  P.,  639 ;  People  v. 
Peacock,  6  Cowen,  73;  Graves  v.  American  Exchange  Bank,  17  N.  Y.,  805; 
Kex  I).  Parkes,  3  Leach  C.  C.  775. 

•  3  Arch.  0.  P.  &  PI.,  837 ;  3  Inst.,  169. 
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fore  the  first  deed  is  filed,  he  is  guilty  of  forgery.*  So  for- 
gery maj'  be  committed  by  signing  an  instrument  by  an  assumed 
name  witli  intent  thereby  to  defraud,^  or  by  using  the  name  of 
a.  non-existing  and  fictitious  person'  or  corporation,''  or  of  a 
person  who  is  dead.^  No  proof  of  the  existence  or  incorpora- 
tion of  the  corporation  purporting  to  have  issued  the  forged 
instrument  is  required  unless  described  as  duly  incorporated 
or  an  intent  to  defraud  that  corporation  is  alleged.' 

§  563.  Cases  Collected  Held  to  be  or  Not  to  be  Forgeries  . —  It  is 
not  forgery  for  a  person  to  use  the  name  of  anotlier  if  he  really 
has  authority  to  do  so,  for  it  is  the  same  as  if  the  other  had 
written  it;' or  even  if  it  be  done  under  circumstances  that  the 
writer  may  fairly  and  bona  fide  think  that  he  has  the  authority  of 
the  other  party.*  Nor  is  it  forgery  for  a  man  to  sign  his  own 
name  per  procuration  of  the  party  wliom  he  pretends  to  rep- 
resent, for  it  is  no  false  making  of  the  instrument,  but  merely 
a  false  assumption  of  authority."  It  has  been  held  that  it  is 
not  forgery  to  write  a  promissory  note  for  a  large  amount  and 
read  it  to  an  ignorant  person  as  a  note  for  a  much  less  amount 
and  thereby  induce  him    to    sign  it  as  maker.'"     A  writing 

'  3  Inst.,  169;  1  Hawks  P.  C.  C,  70,  §3;  3  Ai'cli.  C.  P.  &  PI,  837  ;  Reg.  v. 
Kitson  Law  R,  1  C.  C,  300;  but  see  2  Bisli.  Cr.  L.,  gSj  584,  585;  posi  g  609. 

=  Rex  ».  Piirks,  3  Leach,  775  ;  3  East  P.  C,  963;  Rexa.  Marshall,  Buss.  & 
Ry.,  7o  ;  Rex  v.  Whiley,  Rixss.  &  Ry.,  90;  Rex  v.  Taft,  1  Leach,  173. 

=  R.  S.,  368,  §  107;  3  Greeiil.  Ef.,  103;  2  Arch.  C.  P.  &  PI.,  833;  1  Bish.  Cr. 
L.,  §  572  ;  Rex  v.  Shepherd,  3  East  P.  C,  967 ;  State  ».  Givens,  5  Ala.,  747. 

'  People*.  Davis,  31  Wea.,  313;  People  v.  Stearns,  31  Wen.,  418;  Com.  ». 
Smith,  6  Serg.  &  R.,  ,570  ;  State  ».  Van  Hart,  3  Harrison,  337. 

'  Henderson  ».  State.  14  Texas,  503. 

°  State  V.  Pierce,  8  Iowa,  331;  People  ».  Peabody,  25  Wen.,  483;  Quigley 
V.  People,  2  Scam.,  303;  State  ».  Girens,  5  Ala.,  747;  De  Bowd.  People,  1 
Denio,  9 ;  Com.  ■».  Carey,  3  Pick.,  47 ;  State  B.  Newland,  7  Iowa,  242 ;  Com.  ». 
Smith,  6  Serg.  &  R.,  5B8;  Peoples.  Stearns,  21  "Wen.,  438;  People  ».  Davis, 
21  Wen.,  33!^ ;  centra.   State  ».  Morton,  8  Wis.,  352 ;  see  post  g  564. 

'  2  Arch.  C.  P.  &  PI.,  819. 

'  Rex  ».  Parish,  8  Car.  &  P.,  94  ;  Rex  v.  Forbes,  7  Car.  &  P.,  334;  Reg.  ®. 
Beard,  8  Car.  &  P.,  143;  Reg.  «.  Clifford,  2  Car.  &  K.,  203  ;  Reg.  b.  Rogers, 
8  Car.  &  P.,  639. 

»  Reg.  V.  Wiiite,  2  Car.  &  K.,  404,  1  Den.,  308;  Rex  o.  Haddocks,  2  Russ. 
on  C,  439;  Rex  ».  Arscott,  6  Car.  &  P.,  408. 

'°  Com.  ».  Sankey,  22  Penn.,  390. 
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void  on  its  face  is  not  the  subject  of  forgery  without  some 
extrinsic  circumstances  showing  how  it  may  become  perni- 
cious.* An  instrument,  to  be  the  subject  of  forgery,  must  be 
such  as  is  legally  capable  of  effecting  a  fraud.^  An  offender 
is  indictable  for  any  common-law  forgery  wliich  has  not  been 
specially  provided  for  in  any  statute.'  So  forgery  may  be 
committed  by  filling  up  a  blank  check  for  the  payment  of 
money,  or  bill  of  exchange  to  which  a  signature  is  attached 
for  a  larger  amount  than  the  person  who  received  it  was  au- 
thorized to  do.*  And  it  is  forgery  for  a  man  who  is  ordered 
to  draw  a  will  for  a  sick  person,  to  insert  a  legacy  in  it  with- 
out being  directed  to  do  so.^  So  if  a  man  find  another's  name 
written  on  a  blank  piece  of  paper,  or  at  the  bottom  of  a  letter 
at  a  considerable  distance  from  the  bottom,  and  cuts  it  off  and 
writes  another  instrument  over  the  signature,^  or  alters  a 
receipt  already  written  and  signed,'  it  is  a  forgery.  The  de- 
tachment from  a  written  instrument  of  a  condition  thereto, 
written  upon  the  same  paper  and  at  the  same  time,  whereby 
the  writing  is  clianged  from  a  non-negotiable  instrument  to  a 
negotiable  promissory  note,  is  forgery  and  punishable  as 
such. " 

§  564.  The  Intent  to  Defraud  some  Person  or  Corporation  must  be 


'  2  Arch.  C.P.  &  PI.,  808;  People  v.  Shall,  9  Cowen,  778;  People  t).  Harri- 
son, 8  Barb.,  560;  Com.B.  Ray,  3  Gray,  441 ;  People  b.  Stearns,  21  Wen.,  414 ; 
John  V.  Slate,  23  Wis.,  504. 

'  2  Bish.  Cr.  L.,  §  533 ;  People  o.  Galloway,  17  Wen.,  540 ;  Rex  v.  Moffatt,  2 
Leach,  483 ;  People  v.  Cady,  6  Hill,  490 ;  Waterman  v.  People,  67  Ills.,  91 ; 
contra,  State  v.  Thompson,  19  Iowa,  308. 

"2  Bish.  Or.  L.,  557;  Com.  ».  Ray,  3  Gray,  441,  448;  Com.  «.  Ayer,  3 
Cush.,  150. 

'  Rex  V.  Wilson,  2  Car.  &  K.,  527;  Reg.  v.  Batsman,  1  Cox  C.  C,  186;  Reg. 
r.  Heart,  1  Moody,  486 ;  7  Car.  &  P.,  652 ;  Rex  v.  Atkinson,  7  Car.  &  P.,  669 ; 
"Van  Duzer  d.  Howe,  21  N.  Y.,  531  ;  State  «.  Flanders,  38  N.  H.,  824. 

'  3  Inst.,  171 ;  Combe's  Case,  Noy,  101,  Sir  F.  Moore,  759 ;  Marvin's  Case, 
3  Dy.,  288  ;  PI.,  52. 

"  3  Inst.,  171 ;  2  Arch.  C.  P.  &  PL,  839. 

'  State  V.  Woodaxd,  20  Iowa,  541. 

'  State  s.  Stratton,  27  Iowa,  420. 
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Proved,^  though  it  is  not  necessary  to  show  that  any  person  was 
actually  defrauded.^  It  has  been  held  in  other  states  under 
statutes  similar  to  ours,  that  there  need  not  be  any  intent  to 
defraud  any  particular  person,  and  that  a  generah  intent  to 
defraud  some  person  or  corporation  was  sufficient.^  And  it 
may  frequently  happen  that  the  oifender,  though  he  intended 
to  defraud  such  person  as  he  could  at  the  time  he  forged  the  in- 
strument, may  not  know  who  such  person  would  be  or  who  he 
intended  to  defraud,  yet  the  oifense  be  complete.^  But  it  has 
been  held,  and  may  possibly  be  so,  that  if  an  intent  to  defraud 
a  particular  person  is  alleged,  the  allegation  is  material  and 
must  be  proved.'  And  in  another  case  it  was  held  that  it  was 
necessary  to  prove  an  intent  to  defraud  a  i)articular  person 
though  not  alleged.^  And  iu  another  case  still,  it  was  held 
that  an  intent  to  defraud  some  one,  naming  him,  must  be 
averred  and  proved  as  laid,'  which  seems  to  us  to  be  the  true 
rule,  provided  the  person  intended  to  be  defrauded  is  known, 
and  if  not  known,  it  should  be  so  alleged.'  Where  an  intent  to 
defraud  a  bank,  giving  its  name,  was  alleged  without'alleging 
that  it  was  a  corporation  duly  created,  it  was  held  that  the  in- 
corporation of  the  bank  might  be  proved.'  It  must  be  shown 
that  the  person  or  corporation  intended  to  be  defrauded  was 
a  real  person,  or  a  duly  incorporated  body  politic  or  corporate, 

'  3  Arch.  0.  P.  &  PI.,;  843;  Read  i>.  State,  15  Ohio,  317;  State  u.Woodard, 
20  Iowa,  541. 

'  Com.  V.  Ladd,  15  Mass.,  526 ;  State  v.  Pierce,  8  Iowa,  231 ;  State  v.  Wash- 
ington,  1  Bay,  120 ;  Rex  v.  "Ward,  2  Ld.  Raym.,  1461. 

"  Arnold  V.  Cost,  3  G.  &  J.,  219  ;  Bevington  v.  State,  2  Ohio,  N.  S.,  160; 
State  V.  Morton,  18  Wis.,  353. 

*  Barb.  Cr.  L.,  116  ;  Roscoe  Cr.  Ev.,  505. 

'  2  Bish.  Cr.  L.,  §  543  ;  Com.  v.  Whitney,  Thatcher  C.  C,  588  ;  Rex  v. 
Hodgson,  36  Engl.  Law  &  Eq.,  636;  State  v.  Odell,  3  Brev.,  552;  Wests. 
State,  3  Zab.,  312. 

'  Rex  V.  Hodgson,  36  Eng.  L.  &  Eq.,  634. 

'  Reed  v.  State,  15  Ohio,  717. 

"  3  Bish.  Cr.  L.,  §  543 ;  Willis  v.  People,  1  Scam.,  399 ;  contra,  Wilkinson 
0.  State,  10  Ind.,  372;  State  ®.  Barrett,  8  Iowa,  536. 

•  People  V.  Stearns,  21  Wen.,  409 ;  Com.  v.  Smith,  6  Serg.  &  R.,  570. 
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capaWe  of  being  defrauded,  for  nonentities  cannot  be  defrauded/ 
Tliough  it  is  not  necessary  to  prove  tbe  incorporation  of  the 
bank  or  company  by  which  the  forged  instrument  purports  to 
have  been  issued  or  is  alleged  to  have  been  defrauded,  by  the 
charter,  or  act  of  incorporation,  for  by  statute  the  same  may 
be  proved  hy  general  reputation.^  And  independent  of  the 
statute,  proof  of  the  existence  of  the  corporation  of  the  most 
general  character,'  even  by  parol,  is  sufficient.''  As  we  have 
seen,^  proof  of  the  incorporation  of  the  bank  or  company  by 
which  the  forged  instrument  purports  to  have  been  issued  is 
required  only  when  such  bank  or  company  is  alleged  to  be 
incorporated.^ 

§  565.  What  Sufficient  Evidence  of  the  Alleged  Intent.  —  It  is 
suiBcient  to  prove  an  intent  to  defraud  the  person  alleged  to 
have  been  intended  to  be  defrauded,  though  it  appears  by  the 
evidence  that  others  were  intended  to  be  defrauded  jointly 
with  him.'  In  order  to  find  the  intent  to  defraud  a  certain 
person,  it  is  not  necessary  that  there  should  be  evidence  to 
show  that  the  prisoner  had  the  particular  person  in  contem- 
plation at  the  time  of  the  forgery.*  And  the  very  act  of  forgery 
will  be  sufficient  of  itself  to  imply  an  intent  to  defraud;"  for 

'  2  BJsh.  Cr.  L.,  §543;  People  «.  Peabody,  25  Wen.,  474;  Slate  v.  Givens, 
5  Ala.,  748 ;  Com.  «.  Carej^  2  Pick.,  47 ;  De  Bow  ».  People,  1  Denio,  9 ;  State 
V.  Dourdcu,  2  Dev.,  443 ;  Com.  v.  Smith.  6  Serg.  &  R,  570. 

'  R.  S.,  368,  SI  10;  Snow  v.  Stale,  14  Wis.,  479. 

'  People  1).  Ddvis,  21  Wen.,  309 ;  State  ■v.  Morton,  8  Wis.,  352 ;  Snow  v. 
State,  14  Wis.,  479 ;  State  v.  Cole,  1!)  Wis.,  129. 

'  Dennis  v.  People,  1  Park.  Cr.  R.,  469;  People  v.  Chad  wick,  3  Park.  Cr. 
R,  163;  State  v.  Calvin,  R.  M.  Cliarl.,  151;  Slate  v.  Smith,  5  Day,  175;  Reed 
V.  State,  15  Ohio,  217,  224. 

«  Ante  §  562. 

"State!).  Morton,  8  Wis.,  352;  State  v.  Newland,  7  Iowa,  242;  States. 
Pierce,  8  Iowa,  231 ;  State  i>.  Hayden,  15  N.  H.,  355 ;  McCartney  v.  State^  3 
Ind.,  353. 

'  Hex  v.  Powell,  1  Leach,  77;  2  Kast  P.  C,  976;  Rex  v.  Lovell,  1  Leach, 
282;  People  v.  Curling,  1  John.,  330;  Veazie's  Case,  7  Greenl.,  131;  Stough- 
ton  ».  State,  33  Ohio  N.  S.,  563;  Rex  v.  Hansom,  1  C.  &  M.  334. 

"  Barb.  Cr.  L.,  116;  Rex  v.  Mazagora,  Russ.  &  Ry.,  291 ;  Rex  v.  Shepherd, 
RUSS.&  Ry.,  169;  IT.  S.  v.  Moses,  4  Wash.  C.  C,  726. 

•  3  Arch.  C.  P.  &  PI.,  843 ;  State  v.  Woodard,  30  Iowa,  S.'SS. 
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the  law  presumes  an  intent  to  defraud  Jthe  person  who  would 
have  to  pay  the  instrument  if  it  were  genuine,'  although  the 
object  was  to  defraud  whoever  might  take  the  instrument, 
and  the  intention  to  defraud  the  person  in  particular  who 
would  have  to  pay  the  instrument  did  not  enter  into  the 
prisoner's  contemplation.^  But  on  an  indictment  for  passing 
a  note  purporting  to  be  a  bank  note  where  no  such  bank  exists, 
it  must  be  averred  and  proved  that  it  was  passed  with  intent  to 
defraud  the  person  to  whom  it  was  passed.'  The  person  to 
whom  a  forged  order  for  goods  is  directed  may  be  defi-auded 
though  such  person  has  no  interest  in  the  goods,  except  the 
lawful  possession  of  them,  which  he  has  a  right  to  retain 
against  all  the  world  except  the  owner."*  The  criminal  intent 
which  the  law  infers  from  forging  an  instrument  and  using  it 
as  evidence  of  a  claim  against  a  person  whose  name  is  forged, 
cannot  be  negatived  by  the  proof  that  the  claim  was  in  reality 
a  just  one.^ 

§  566.  Proof  of  Other  Forgeries,  etc.,  to  Show  Intent  —  Execution 
of  Instrument  by  Assumed  Name.  —  The  conduct  and  behavior 
of  the  supposed  offender,  as  that  he  committed  another  for- 
gery at  the  same  time  as  the  offense  for  which  he  is  on  trial,' 
as  well  as  the  passing  of  the  forged  instrument,  is  evidence 
of  the  guilty  intent.^  If  the  instrument  was  executed  under 
an  assumed  name  the  burden  of  proof  is  on  him  to  show  the 
want  of  a  guilty  intent  to  defraud,  which  he  may  do  by  prov- 
ing the  assumed  name  before  the  time  of  the  execution  of 
the  instrument,  or  by  other  evidence  showing  his  innocence 
of  an  intent  to  defraud.' 

'  Com.  u.  Stephenson,  11  Cush.,  481. 

"  U.  S.  V.  Shelraire,  1  Baldw.,  371 ;  3  Chitty  Cr.  L.,  1039. 

'  Hooper  «.  State,  8  Humph.,  93;  9  Humph.,  80. 

*  Han-is  v.  People,  9  Barb.,  670;  People  v.  Stearns,  21  Wen.,  409. 

"  Reg.  «.  Hill,  3  jMoody  &  Or.,  300;  8  Car.  &  P.,  274;  Reg.  v.  Beard,  34 
Engl.  Cr.  L.,  339;  Perdue  v.  State,  2  Humph.,  494;  State  v.  Woodard,  20 
Iowa,  553; 

"  Cross  J).  People,  47  Ills.,  153 ;  Com.  v.  Miller,  3  Cush.,  243 ;  Hess  «.  State, 
5  Ohio,  5 ;  State  ».  Mix,  15  Mo.,  153. 

'  Roscoe  Cr.  Ev.,  504;  Rex  v.  Shepherd,  1  Leach,  226;  Russ.  &  Ry.,  169. 

"  3  Cli'itty  Cr.  L.,  1036;  B.  v.  Francis,  Russ.  &  By.,  209;  R.  ®.  Bontien, 
Russ.  &  Ky.,  260;  R.  ».  Peacock,  Russ.  &  Ry.,  178. 
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§  567.  Evidence  of  an  Intent  that  the  Instrument  Forged  shall  be 
used  as  Good  is  Conclusive  Evidence  of  an  Intent  to  Defraud,  for  in. 

snch  case  the  law  conclusively  infers  fraud,  though  in  fact 
there  was  no  actual  intent  to  injure  or  wrong  another;'  as  if 
a  man  gets  a  forged  note  discounted,  intending  to  pay  it  at 
maturity,  and  does  actually  take  it  up  so  as  to  prevent  injury 
falling  xipon  any  person;^  or  if  he,  while  knowingly  passing 
a  forged  note,  agrees  to  take  it  back  again  if  it  should  prove 
not  to  be  genuine,'  or  if  a  creditor  executes  a  forgery  of  the 
debtor's  name  to  get  from  the  proceeds  payment  of  a  sum 
due  him  ;^  or  if  a  party  forges  a  deposition  to  be  used  in 
court,  stating  merely  what  is  true  to  enforce  a  just  claim,^  he 
is  guilty  of  the  offense  of  forgery.  A  man  does  not  ordina- 
rily commit  such  offense  who  alters  a  bond  or  other  instru- 
ment payable  to  himself  by  reducing  the  sum  payable  under 
it,  unless  the  circumstances  show  a  benefit  to  himself  or  a 
prejudice  to  another.* 

§  568.  Evidence  Required  of  Passing,  etc.,  a  Forged,  etc.,  Instru- 
ment.—  It  must  be  proved  :  1.  Tliat  it  was  passed,  uttered  or 
published;'  2,  that  it  was  forged  or  fictitious:'  3,  that  the  pris- 
oner knew  at  the  time  he  passed,  uttered  or  published  the  in- 
strument that  it  was  forged  or  fictitious  f  and,  4,  that  it  was  the 
intent  to  damage  or  defraud  some  person  or  corporation.'"  The 
act  of  passing  is  not  complete  until  the  instrument  is  received 

'  Eeg.  V.  Hodgson,  36  Eng.  L.  &  Eq.,  636;  K.  v.  Cooke,  8  Car.  &  P.,  58G; 
Reg.  V.  Vaughn,  8  Car.  &  P.,  276. 

=  Keg.  v:  Geaoh,  9  Car.  &  P.,  499 ;  Eeg.  v.  Hill,  8  Car.  &  P.,  583 ;  Reg.  v. 
Beard,  8  Car.  &  P.,  143;  Reg.  v.  Forbes,  7  Car.  &  P.,  334;  Reg.  v.  Berket, 
Russ.  &  Ry.,  86 ;  State  v.  Woodard,  30  Iowa,  553. 

'Perdue  v.  State,  2  Humph.,  494;  Rex  v.  Cushlan,  Jebh,  118. 

*  Reg.  5).  "Wilson,  3  Car.  &  K.,  537,  1  Den.  C.  C,  384. 

'  State  V.  Kimball,  50  Me.,  409. 

'  1  Hawks  P.  C,  364,  §4;  Blake  v.  Allen,  Sir  F.  Moore,  619. 

'  2  Arch.  C.  P.  &  PI.,  812. 

'Id. 

'  Id ;  3  Greenl.  Ev.,  §  111 ;  Rex  v.  Wyle,  1  New  R.,  93;  Reg.  v.  Oddy,  5 
Cox  C.  C,  310 ;  State  «.  Morton,  8  Wis.,  353 ;  State  v.  Arthur,  21  Iowa,  335. 

'» Id;  Rex  V.  Jones,  2  East  P.  C,  991 ;  U.  S.  v.  Moses,  4  Wash.  C.  C,  736 ; 
Grafton  Bank  v.  Flanders,  4  N.  H.,  239 ;  People  v.  Flanders,  18  John.,  166. 
26 
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by  the  person  to  wlioin  the  instrument  is  offered.^  To  consti- 
tute an  uttering  within  the  statute,  the  instrument  forged  must 
be  parted  with  or  tendered  or  offered  or  used  in  some  way  to 
get  money  or  credit  upon,^  or  by  means  of  it.'  If  the  instru- 
ment is  uttered  througli  the  means  of  an  innocent  agent,  as 
by  an  ignorant  boy,  tliis  is  proof  of  uttering  by  the  employer;'' 
and  this  principle  seems  equally  applicable  to  the  case  of  ut- 
tering by  means  of  a  guilty  agent.'  The  uttering  is  sufficient 
if  the  forged  instrument  is  only  left  in  pledge*  or  oflPered  in 
dealing,  though  it  be  refused,'  or  is  delivered. to  an  agent  of 
the  corporation,  liable  upon  the  instrument  if  it  had  been 
genuine,  employed  to  detect  the  forgery,  but  representing 
himself  as  a  purchaser  of  spurious  paper.'  To  publish  an  in- 
strutnent,  is  to  assert,  directly  or  indirectly,  by  words  or  ac- 
tions, that  it  is  good.'  The  presentation  of  a  forged  draft  or 
order  for  money  to  the  person  to  whom  it  purports  to  be 
directed  for  payment,  although  the  payment  is  refused  and 
the  draft  or  order  returned  to  the  prisoner,  is  an  uttering  and 
publishing  within  the  meaning  of  the  statute.'" 

§  569.  In  Proof  of  Guilty  Kn(»wledge  evidence  is  admissible 
that  the  prisoner  had  at  the  same  time  uttered  or  attempted 

'  Com.  «.  Searle,  2  Bin.  339;  U.  S.  v.  Mitchell,  Baldwin,  367;  Rex  v. 
Shukaicl,  Rus8.  &  Ry.  C.  C,  200. 

'  3  Chitty  Cr.  L.,  1038,  1039. 

»Reg.  v.'lon,  16  Jur.,  746,  1  Lead.  C.  Cases,  400;  2  Den.  C.  C,  475;  14 
Eng.  L.  &  Eq.,  .^56 ;  Reg.  v.  Radford,  1  Den.  C.  C,  59. 

*  Com.  V.  Hill,  11  Mass.,  136;  Reg.  v.  Fitcliie,  1  Dears  &  Bell,  175. 

6  Rex  B.  Giles,  Ry.  &  Moody  C.  C,  166 ;  Rex  v.  Palmer,  1  New  R.,  96;  U. . 
S.  v.  Morrow,  4  Wash.,  733. 

'  Rex  V.  Borket,  Russ.  &  Ry'.,  86 ;  Reg.  v.  Cooke,  8  Car.  &  P.,  582 ;  contra, 
Com.®.  Searle,  2  Bin.,  232;  U.  B.  o.  Mitchell,  Baldw.  C.  C,  867;  Gentry 
®.  Strttes,  3  Yerg.,  451. 

'  Rex  V.  Ai-scolt,  6  Car.  &  P.,  408;  Rex  v.  Shukard,  Russ.  &  Ry.  C.  C, 
200 ;  Rex  v.  Palmer,  2  Leach,  978,  i  Bos.  &  Pul.,  96 ;  People  v.  Rathbun,  21 
"Wen.,  528. 

"  Rex  V.  Holden,  Russ.  &  R.  C.  C,  154,  2  Taunt.,  334,  2  Leach  C.  C,  1019. 

"  Com.  ■».  Searle,  2  Bin.,  339;  U.  S.  ■».  Mitchell,  Baldw.,  367;  Rex  v.  Shu- 
kard, Russ.  &  Ry.  C.  C,  200. 

'°  People  V.  Brigham,  2  Mich.,  550. 
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to  utter  forged  instruments  of  the  same  description,'  provided 
they  are  produced  or  their  absence  accounted  for;-  or  that  he 
had  such  others,  or  instruments  for  manufacturing  them,  in 
his  possession;'  or  that  at  the  time  the  prisoner  was  arrested 
he  was  engaged  with  others  in  coining  false  money;''  or  that 
he  pointed  out  the  place  where  other  instruments  of  the  same 
description  were  by  him  concealed  f  or  that  at  other  utterings 
of  the  same  sort  of  paper  he  assumed  a  different  name;^  or 
that  the  prisoner  endeavored  to  procure  counterfeit  money 
and  desired  to  cultivate  the  acquaintance  of  a  counterfeiter;' 
or  that  at  the  time  he  uttered  the  paper  he  made  false  repre- 
sentations or  the  like;'  or  that  at  or  near  the  same  time  the 
prisoner  uttered  or  had  in  his  possession  forged  instruments 
of  a  different  description,'  or  previous^  or  subsequent'"  to  the 
principal  charge.  If  such  other  utterings  are  the  subject  of 
distinct  indictments,  the  evidence  will  not  on  that  account  be 

'  Rex  s.Wyle,  1  New  R.,  93 ;  Rex  v.  Ball,  1  Camp.,  334 ;  U.  S.  o.  Rondenbusli, 
Baldw.,  514;  U.  a.  «.  Doebler,  Balclw.,S19;  Steele  ».  People,  45  Ills.,  152; 
Cross  V.  People,  47  Ills.,  152;  Martin's  Case,  2  Leigh,  745;  State  v.  Hereten, 
2  Pean.,  673. 

=  State  V.  Cole,  19  Wis.,  139. 

'  Rex  V.  Hough,  Russ.  &  Ry.,  130 ;  Com.  v.  Stone,  4  Met.,  43 ;  U.  S.  ti. 
Craig,  4  "Wash.  C.  C,  729;  Rex  v.  Balls,  Russ.  &  M.,  470;  7  Car.  &  P., 
426,  439. 

'  3  City  Hall  Rec.,  57. 

'  Rex  t).  Rowley,  Russ.  &  Ry.,  110 ;  Bayley  on  Bills,  618. 

'  Rex  0.  Millard,  Russ.  &  Ry.,  245 ;  Rex  v.  Ward,  Russ.  &  Ry.,  245. 

'  Finn  «.  Com.,  5  Rand,  701. 

»Rex  1).  Shepherd,  Russ.  &  Ry.,  169;  2  East  P.  C,  697. 

'  R.  B.  Sunderland,  1  Lewin  C.  C,  103 ;  R.  v.  Kirkwood,  1  Lewin  C.  C,  103 ; 
R.  V.  Martin,  1  Lewin  C.  C,  104;  Rex  v.  Crocker,  2  New  R.,  87,  85;  Hess  v 
State,  5  Ham.,  5  ;  Com.  v.  Hendricks,  5  Leigh,  707;  State  «.  McAllister,  24 
Me.,  139. 

'"  Rex  V.  Wiley,  1  Lead.  C.  Cases,  189 ;  Reg.  v.  Nesbett,  6  Cox  C.  C,  320; 
Rex  V.  Taverner,  4  Car.  &  P.,  411,  413,  n.  a;  but  see  Rex  v.  Smith,  2  Car. 
&  P.,  633. 

"  HoskinsB.  State,  11  Ga.,93;  R.  s.  Foster,  29Eng.  L.  &  Eq.,  548;  contra, 
R.  V.  Smith,  2  Car.  &  P.,  633;  R.  v.  Smith,  4  Car.  &  P.,  411;  Com.  v.  Stearns, 
10  Met.  250 ;  Rex.  v.  Taverner  Case,  4  Car.  &  P.,  413,  n.  a. 
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rejected.*  But  where  other  instruments,  said  to  be  forged,  are 
offered  in  proof  of  guilty  knowledge,  they  must  be  produced 
or  accounted  for  in  the  usual  way,''  and  there  must  be  proof 
that  they  are  forgeries.'  The  evidence  must  be  confined  to  the 
fact  of  the  prisoner's  having  uttered  such  other  forged  insti'u- 
nients,  it  being  improper  to  give  evidence  of  what  he  said  or 
did  at  any  other  time,  collateral  to  such  other  uttering,  for  the 
prisoner  could  not  be  prepared  to  meet  it.''  The  prisoner  may 
show  that  he  is  a  moneyed  man  to  rebut  the  proof  of  guilty 
knowledge,  for  there  is  more  probability  that  a  vagabond 
found  in  the  possession  of  a  large  sum  of  money  knew  it  to 
be  bad,  than  if  such  sum  is  found  in  possession  of  a  moneyed 
man.^  So  the  defendant  may  rebut  the  proof  of  guiltj'  knowl- 
edge by  circumstances  and  acts  showing  that  he  supposed 
the  instrument  to  be  genuine,  that  it  was  so  in  fact,  or  that 
he  examined  the  "detector"  to  ascertain  whether  it  was  good 
before  passing  it." 

§570.  Evidence  of  Place.  —  Proof  that  the  instrument  was 
forged  by  the  accused,  and  that  he  attempted  to  pass  it  in  the 
county  where  indicted,  is  prima  facie  proof  that  the  forgery 
w;as  committed  in  that  county.^  And  possession  of  notes  and 
implements  in  that  county  is  prima  facie  evidence  that  tlie 
forgery  was  committed  there.*  But  ■where  the  forged  instru- 
ment was  found  in  the  prisoner's  possession  at  W.,  wliere  lie 

'  Com.  o.  Stearns,  10  Met.,  256 ;  Reg.  ■».  Ashtou,  3  Euss.  on  C,  405 ;  Rex  ». 
Smith,  4  Car.  &  P.,  411  ;  McCartney  v.  State,  3  Port.  Ind.,  353;  People  v. 
Coffey,  4  City  Hall  Rec,  53;  contra.  Rex  v.  Smitli,  3  Cai-.  &  P.,  633. 

"2  Arch.  C.  P.  &  PI.,  813;  Willarcl's  Case,  Riiss.  &  Ry.,  345;  State  «. 
Hooper,  2  Bailey,  37;  People  v.  Lagville,  1  Wheeler  C.  C,  413. 

=  Rex  V.  Forbes,  7  Car.  &  P.,  324;  Rex  «,  Willard,  Russ.  &  Ry.  C.  C,  315; 
State  11.  "Williams,  37  Vt.,734. 

*  3  Greenl.  Ev.,  g  111 ;  Rex  ».  Phillips,  1  Levviii  C.  C,  105;  State  s.  Here- 
ten,  2  Penn.,  673 ;  Com.  v.  Biglow,  8  Met.,  335 ;  Rex  v.  Forbes,  7  Car.  &  P., 
234;  Reg.  v.  Cooke,  8  Car.  &  P.,  586;  Reg.  ■».  Butler,'3  Car.  &  K.,  331. 

'  State  ii.  Cochran,  3  Dev.,  63. 

"  State  V.  Morton,  8  Wis.,  353. 

'  Bland  v.  People,  8  Scam.,  364;  Bishop  v.  State,  30  Ala.,  34,  39;  State  a. 
Thompson,  19  Iowa,  304. 

'  Spencer  i>.  Com.,  3  Leigh,  751. 
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then  resided,  but  it  bore  date  at  S.,  at  a  previous  time,  wheu 
he  dwelt  in  the  latter  place,  this  was  held  not  sufficient  evi- 
dence of  the  commission  of  the  offense  in  W}  Yet  the  bare 
possession  of  a  forged  note  in  a  county,  together  with  the  en- 
tire want  of  evidence  of  a  prior  possession  elsewhere,  has  .been 
held  to  be  sufficient  evidence  to  authorize  the  jury  to  infer 
that  the  note  was  forged  in  such  county.^ 

§  571.  Continued.  —  Under  our  statute  proof  of  putting  a 
letter  in  a  postofflce  containing  a  forged  instrument,  directed 
to  a  person  in  another  county,  would  probably  be  held  to  be  suffi- 
cient evidence  of  a  publication  of  such  instrument,  or  an  attempt 
to  pass  it  at  the  place  where  the  letter  was  mailed,'  though 
under  the  l^ew  York  statute  it  was  held  not  to  be  a  sufficient 
uttering  and  publishing  to  allow  the  venne  to  be  laid  there.* 

§572.  Attempting  to  Utter,  etc.,  Counterfeit  Money — -Uttering, 
etc.  —  Staking  counterfeit  money  at  a  game  as  good,  is  an  at- 
tempt to  utter  or  pass  the  same;  and  losing  it  at  play  is  a 
passing  the  same  against  law.'  Where  a  good  shilling  was 
given  to  a  Jew  boy  for  fruit,  and  he  put  it  in  his  mouth  un- 
der the  pretence  of  trying  whether  it  were  good,  and  then 
taking  a  bad  shilling  out  of  liis  mouth  instead  of  it,  returned 
it  to  the  prosecutor  saying  it  was  not  good,  this  was  held  to 
be  an  uttering  and  passing  within  the  meaning  of  the 
statute." 

2.    COUNTEEFEITING. 

§573.  Coin.  —  "Every  person  who  shall  counterfeit  any 

'  State  V.  Jones,  1  MoMullan,  236;  Com.?).  Parmenter, 5  Pick.,  379. 

'  Johnson  v.  State,  35  Ala.,  370;  State  v.  Morgan,  3  Dot.  &  Bat.,  348;  con- 
tra. Rex  «.  Crocker,  3  Leech,  987,  Russ.  &  Ry.,  987 ;  Rex.  v.  Parkes,  3  East  P. 
C,  992;  Com.  v.  Parmenter,  5  Pick.,  379. 

=  People  V.  Rathbun,  21  Wen.,  53.5;  Rex  v.  Williams,  3  Camp.,  507;  Rex 
v.  Burdett,  4  Barn.  &  Aid.,  95 ;  U.  S.  v.  Worrall,  3  Dall.,  384,  388 ;  Rex  v.  Hig- 
gins,  2  East  P.  C,  5;  Rex  v.  Burdett,  4  Baiu.  &  Aid.,  95. 

*  People  V.  Rathbun,  31  Wen.,  509 ;  Bishop  v.  State,  30  Ala.,  34. 
'  State  ».  Beeler,  1  Brev.,  483. 

•  Rex  V.  Franks,  2  Leach,  644. 
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species  of  gold  or  silver  coin,*  current  hy  law^  or  usage  in 
this  state,  or  any  foreign  state  or  countrj,  or  shall  pass  or 
give  in  payment,  or  offer  to  pass  or. give  in  payment,  such 
counterfeited  coin,  or  permit  or  cause  or  procure  the  same 
to  be  altered  or  passed,  with  intention  to  defraud  any  person, 
body  politic  or  corporate,  knowing  the  same  to  be  counter- 
feited, shall  be  deemed  guilty  of  counterfeiting,  and  impris- 
oned in  the  penitentiary  for  a  term  not  less  than  one  year 
nor  more  than  fourteen  years.'" 

STATEMENT  OP  THE  OFFENSE   OP  COUNTERFEITING. 

{Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  tlie  said 
count}',  feloniously,  unlawfully  and  fraudulently  did  counterfeit  ten  pieces 
of  gold  coin  of  the  United  States,  then  and  there  current  by  law  and  usage 
in  the  said  state  of  Illinois  called  dollars,'  with  the  intention  thereby*  to  de- 
fraud some  person,  body  politic  or  corporate,"  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  (conclude  as  inform  on  page  35). 

STATEMENT   OF  THE   OFFENSE  OF  PASSING  COUNTERFEITED  COIN. 

(Commence  as  in  for^non  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously,'  unlawfully  and  fraudulently  did  pass  (or  "^i!)«  inpay- 

'  It  has  been  held  under  a  similar  statute  that  a  "  California  five  dollar 
gold  piece"  was  not  a  "coin  current  by  law  or  usage  wilUin  the  state;" 
because  manufactured  in  violation  of  the  Constitution  of  the  United  States. 
Com.  V.  lioyd,  1  Gray,  564. 

'  The  words,  "  current  by  law,  etc.,"  mean  current  at  the  time  the 
counterfeit  is  made.  State  v.  Shoemaker,  7  Mo.,  177;  Nicholson  v.  State, 
18  Ala.,  529. 

=  R.  S.,  368,  §111. 

*  The  woi'd  '■  dollars"  sufficiently  describes  the  coin.  Peck  ®.  State,  2 
Humph.,  78;  Com.  v.  Stearns,  10  Met.,  256.  The  materials  of  which  the 
coin  was  made  need  not  be  averred.  State  v.  Griffin,  18  Vt.,  198.  The  words 
"of  the  lilieness,  Similitude,  etc.,"  are  sometimes,  but  not  necessarily,  insert- 
ed.     State  v.  Griffin,  18  Vt.,  198 ;  Fight  v.  State,  7  Ohio,  180. 

'  The  iuseriion  o'f  the  words  "  then  and  there,"  after  the  word  "intention" 
is  unnecessary.     Com.  v.  Doharly,  10  Cush.,  53. 

°  An  indictment  charging  "  the  counterfeiting  of  good  and  legal  coin  of 
the  state  of  Missouri,  called  a  Mexican  dollar"  is  bad,  the  words  being  con- 
tradictory and  repugnant.     State?).  Shoemaker,  7  Mo.,  177. 

'  In  Wisconsin  the  word  "  feloniously"  is  unnecessary.  Wilson  v.  State,  1 
Wis.,  184;  and  see  Quigley  v.  People,  1  Scam.,  301;  Miller  v.  People,  2 
Scam.,  333. 
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ment"  or  "offer  to  pass"  or  "  offer  to  give  inpayment")  three  counterfeited 
pieces  of  gold  coin  in  thelilienosa  and  similitude  of  tlie  good,  legal  and 
current  money  of  the  United  States,  coined  by  tlie  United  States,  called  dol- 
lars,' then  and  there  current  by  law  and  usage  in  the  said  state  of  Illinois, 
to  the  said  A.  B.^as  true  and  genuine,  then  and  there'  knowing  the  said 
counterfeited  coin  to  be  counterfeited,  with  intent  thereby  to  defraud  tlie 
said  A.  B.,'  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  (conclude  as  in  form  on  page  35). 

§  574.   Jurisdiction  of  State  Courts  in  Case  of  Counterfeiting.  — 

In  the  state  of  Missouri  it  was  held  tliat  tlie  state  courts  had 
no  jurisdictien  of  the  crime  of  counterfeiting  the  coins  ot  the 
United  States;"  but  according  to  the  weight  of  authority  the 
state  courts  have  concurrent  jurisdiction  with  the  courts  of  the 
United  States  over  such  oifense."  And  in  several  of  the  state 
courts  parties  have  been  indicted  for  offenses  relating  to  cur- 
rent coin  of  the  United  States  and  no  exception  has  been 
taken  to  the  jurisdiction.' 

§  5T5.  Evidence  —  Production  of  tiie  Coin.  • —  The  forged  coin 

'  It  is  sufficient  to  describe  the  coin  as  "  made  and  counterfeited  to  the 
likeness  and  similitude  of  good,  true  and  coi'recl  money,  and  silver  coins 
currently  passing  in  the  state  and  commonly  called  Spanish  dollars.". 
Fight  V.  State,  7  Ham.,  180 ;  and  see  Smith  v.  State,  8  Ham.,  29i.' 

"  The  allegation  that  the  coin  was  passed  to  a,  particular  person  is  mate 
rial  and  must  be  proved  as  alleged.  Gabe  v.  State,  1  Engl.,  540;  Rouse  v. 
State,  4  Ga.,  136,  139,  140 ;  but  see  Gentry  i).  State,  6  Ga.,  503. 

'  The  words  "then  and  there"  may  be  omitted.  Reg.  v.  Jones,  9  Car.  & 
P.,  761 ;  see  also  Reg.  v.  Page,  9  Car.  &  P.,  756. 

■*  In  Iowa,  in  an  indictment  for  passing  counterfeit  money,  the  name  of 
the  person  intended  to  be  defrauded  may  be  omitted.  State  v.  Barrett,  8 
Iowa,  536. 

'  Mattison  v.  State,  3  Mo.,  431 ;  Rouse  v.  State,  4  Ga.,  136;  State  «.  Shoe- 
maker, 7  Mo.,  177. 

« 1  Bish.  Cr.  L.,  §  178 ;  2  Bish.  Cr.  L.,  g  385 ;  Chess  v.  State,  1  Blackf ,  198 ; 
Sutton  V.  State,  9  Ohio,  133 ;  State  v.  Antonio,  2  Const.,  776 ;  State  v.  Tutt,  3 
Bailey,  441 ;  3  Brev.,  652 ;  Harlan  v.  People,  1  Doug.,  207 ;  Houston  v.  Moore, 
5  Wheat.,  1;  Com.o.  Fuller,  8  Met.,  313;  Sutton  v.  State,  9  Ham.,  133;  Pug 
V.  Com.,  16  Pet,  630;  Pox  ».  Ohio,  5  How.  U.  S.,  410;  Mauley  o.  People, 
8  Sell.,  395;  Hendriok  «.  Com.,  5  Leigh,  707;  State  i).  Pitman,  1  Brev.,  33. 

'State  ».  Young,  1  Overt,  230;  Peck  v.  Stale,  3  Humph.,  78;  Rasnick  v. 
Com.,  2  Va.  Gas.,  356 ;  State  v.  Collins,  3  Hawks,  191 ;  State  v.  Bowman,  6  Vt. 
594;  Miller  v.  People,  2  Scam.,  233. 
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must  be  produced  before  any  evidence  of  its  want  of  genuine- 
ness can  be  received/  or  its  absence  accounted  for  as  in  the 
case  of  a  forged  written  instrument.''  In  one  case  it  has  been 
held  that  in  a  prosecution  for  passing  counterfeit  coin  to  a 
person  who  resides  in  another  state,  if  a  subpoena  for  such 
person  as  a  witness  has  been  issued  and  returned  not  found, 
the  fact  of  passing,  and  the  counterfeit  character  of  the  coin 
may  be  proved  without  producing  the  coin  or  accounting  for 
its  non-production.' 

§  576.  Evidence  of  Counterfeiting.  —  The  counterfeiting  is 
usually  proved  by  circumstantial  evidence,^  such  as  finding  the 
necessary  coining  tools  or  counterfeit  pieces  of  money,  either 
in  a  finished  or  unfinished  state,  in  the  defendant's  possession.' 

§  577.  Judicial  Notice  Taken  of  tiie  Existence  of  Coins  —  Vari- 
ance. —  The  courts  will  take  judicial  notice  of  the  existence  of 
the  genuine  American  and  foreign  coins  made  current  by 
statute.^  And  where  the  indictment  described  the  coins 
falsley  made  as  "fifty  cent  pieces"  and  "twenty-five  cent  pieces," 
instead  of  "half  dollars"  and  "quarter  dollars"  which  are  the 
words  of  the  statute,  the  variance  was  held  not  to  be  material.' 
"United  States  gold  coin"  is  equivalent  to  gold  coin  of  the 
United  States;  such  coin  is  current  by  law,  and  both  court  and 
jury  know  without  allegations  that  gold  coin  of  the  denomin-- 
ation  and  value  of  ten  dollars  is  an  eagle.'  A  variance  be- 
tween the  indictment  and  number  of  the  pieces  of  the  coin 
alleged  to  be  counterfeited  is  immaterial;  but  a  variance  as  to 
the  denomination  of  such  coin  is  fatal.' 

578.  Evidence  of  Resemblance  to  Genuine  Coin  —  Of  Intent  to 


'  State  o.  Osborn,  1  Root,  153. 
'  State  V.  Phelps,  3  Root,  87. 
=  Kirk's  Case,  9  Leigh,  627. 
'  3  Bish.  Cr.  P.,  §  254. 

'  U.  S.  ■».  Burns,  5  McLean,  33  ;  U.  S.  v.  King,  5  McLean,  308;  States.  An- 
tonio,  3  Const.,  776,  3  Brev.,  563;  contra,  Stalker  v.  State,  9  Conn.,  341. 
«  U.  S.  V.  Bums,  5  McLean,  33 ;  U.  S.  v.  King,  5  McLean,  308. 
'Id. 

•  Dailey  «.  State,  10  Ind.,  536;  Reg.  v.  Connell,  1  Car.  &  K.,  190. 

•  2  Bish.  Cr.  P.,  §  254. 
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Defraud.  —  The  jury  should  be  satisfied  that  the  resemblance 
of  the  forged  to  the  genuine  piece  is  such  as  might  deceive  a 
person  of  ordinary  caution.'  if  lliis  is  not  the  case  it  cannot 
be  inferred  that  the  counterfeit  money  was  for  a  fraudulent 
use.^  The  giving  of  a  counterfeit  coin  in  charity  is  not  an  ut- 
tering within  the  statute,  although  the  party  knows  it  to  be 
counterfeit;  for  there  must  be  some  intention  to  defraud.' 
And  it  must  be  proved  that  the  defendant  intended  to  pass 
the  spurious  coin  as  genuine  as  evidence  of  an  intent  to  de- 
fraud, for  if  it  appear  tliat  tlie  coin  was  made  for  any  other 
purpose,  though  tliat  purpose  be  not  justifiable  in  a  moral 
point  of  view,  the  defendant  must  be  acquitted.^ 

§  579.  Passing  Other  Coins  —  Proof  of  Guilty  Knowledge —  In- 
tent. —  Evidence  that  tlie  defendant  had  passed  other  coun- 
terfeit coins  at  otiier  times,  either  before  or  after  the  offense 
for  which  he  is  indicted,  is  admissible  in  evidence  to  show 
that  he  knew  the  money  passed  by  him  in  the  particular  case 
was  counterfeit  money.'''  But  on  an  indictment  for  counter- 
feiting a  silver  dollar,  proof  that  the  defendant  had  counter- 
feited otlier  dollars  was  held  not  to  be  admissible."  The 
mere  possession  of  instruments  of  coining  is  sometimes  per- 
tinent to  show  guiltj'  knowledge.'  The  making  of  counter- 
feit coin  being  established  by  evidence,  the  intent  to  use  it  to 
defraud  will  be  presumed.' 

'  U.  8.  II.  Morrow,  4  Wash.  C.  C,  733  ;  Rex  v.  Elliott,  1  Leach,  175 ;  Rex 
«.  Varley,  1  East  P.  C,  164 ;  Rasniok  v.  Com.,  3  Va.  Cas.,  356. 

^  U.  S.  u.  Burns,  5  McLean,  3o ;  Rex  v.  Callicott,  Euss.  &  Ry.,  213,  4 
Taunt.,  300;  Rex  i>.  Ridgley,  1  East  P.  C,  171;  Com.  v.  Kent,  6  Met.,  331. 

=  R.  V.  Page,  8  Car.  &  P.,  133 ;  but  see  R.  o.  — ,  Cox  C.  C.  350. 

•  U.  S.  u.  King,  5  McLean,  208. 

'  Powers  V.  State,  4  Humph.,  374;  Rex  v.  Whiley,  2  Leach,  983;  Peck  v. 
State,  2  Humph.,  78 ;  Tharp  v.  State,  15  Ala.,  749,  756. 

'  State  V.  Odel,  3  Brev.,  552. 

'  State  ®.  Antonio,  2  Tread,  776,  3  Brev.,  562. 

'  State  V.  McPherson,  9  Iowa,  53. 


410  specific  offenses. 

3.  Having  Possession  of  Oounteefeit  Coin,  Foeged  and 
Counterfeit  Public  Seoukities,  Bank  Bills,  etc. 

§580.  Provisions  of  the  Statute.  —  "Every  person  who  shall 
have  in  his  possession  or  receive  for  any  other  person  any 
counterfeit  gold  or  silver  coin  or  coins  of  the  species  cur- 
rent by  law  or  usage  in  this  state,  with  intention  to  utter  or 
pass  the  same,  or  to  permit,  cause  or  procure  the  same  to  be 
uttered  or  passed,  with  intention  to  defraud  any  person  or 
body  politic  or  corporate,  knowing  the  same  to  be  counterfeit, 
shall  be  imprisoned  in  the  penitentiary  not  less  than  one  nor 
more  than  fourteen  years. "^ 

STATEMENT  OF  THE   OFFENSE  OF   HATINft  POSSESSION  OF  COtJNTBRFEIT 
COIN  WITH   INTENT  TO  PASS   IT. 

{Oommence  as  in  form  on  page  35)  that  0.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloaiously,  unlawfully  and  fraudulently  did''  have  in  his  posses- 
sion ten  counterfeited  silver  coins,  made  and  counterfeited  to  the  likeness 
and  similitude  of  the  good  and  legal  current  money  of  the  United  States,' 
coined  by  the  United  States,  commonly  called  half  dollars,  of  the  species 
then  and  there  current  by  law  and  usage  of  this  said  state  of  Illinois,  with 
intention  to  utter  and  pass  the  said  counterfeit  coin,  with  intention  to  de- 

'  R.  S.,  368,  §  113.  For  the  statute  relating  to  having  in  possession,  bank 
bills,  public  securities,  etc.,  see  ante  §  555. 

^  An  indictment  was  held  to  be  sufficient  which  alleged  that  at  tlie  time 
and  place  named,  the  defendant  "  had  in  his  custody  and  possession  a  cer- 
tain false  and  counterfeit  coin,  counterfeited  in  the  likeness  and  similitude 
of  the  good  and  legal  silver  coin  current  in  this  commonwealth,  by  the 
laws  and  usages  thereof  called  a  dollar,  with  intent,  etc.  Com.ii.  Stearns,  10 
Mel.,  256 ;  Peck  v.  State,  2  flumph.,  78.  And  proof  that  the  counterfeit 
coin  was  in  the  similitude  of  a  Mexican  dollar  was  held  sutBcient  to  sus- 
tain the  indictment.  Id.  So  it  has  been  held  that  the  words  "  made  and 
counterfeited  to  the  likeness  and  similitude  of  the  good  and  true  and  current 
money,  and  silver  coins  currently  passing  in  the  state,  commonly  called 
Spanish  dollars,"  are  a  sufficient  description  of  the  coins.  Fight  v.  State, 
7  Ham.,  180. 

'  An  indictment  in  Iowa  need  not  allege  that  the  coin  was  counterfeited 
in  the  similitude  of  the  current  coin  of  the  United  States,  nor  is  it  neces- 
sary to  aver  that  it  was  of  any  value.  State  ».  Williams,  8  Iowa,  533.  In 
Vermont  an  indictment  need  not  allege  that  the  coin  counterfeited  was 
"  current  by  law  or  usage  in  this  state."  State  v.  Griffin,  18  Vt.,  198;  see 
also  Scott  V.  Com.,  14  Grat.,  687. 
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fraud  some  person,  hody  politic  or  corporation,  the  said  C.  D.  then  and 
there  well  knowing  the  said  counterfeit  coio  to  be  counterfeit,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  (conclude  as  in  form 
on  page  35) 

STATBMKNT   OF  THE   OFFENSE  OF  HATING  IN  POSSBSBION  A  FOIIGED  BANK 
BILL   WITH  INTENT  TO  PASS   IT,  ETC.' 

(Commence  as  in  foi'm  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously,''  unlawfully  and  fraudulently  did  have  in  his  posses- 
sion a  certain  forged  and  counterfeited  bank  bill,"  purporting  to  have  been 
Issued  by  the  (insert  the  name  of  the  bank*)  with  intent  to  utter  and  publish 
the  same  as  true  and  genuine,  with  intent  to  injure  and  defraud  tlie  said 
bank,  which  said  forged  and  counterfeited  bill  is  in  the  words  and  figures 
following  (insert  an  exact  copy  of  the  bill),  the  said  C.  D.  then  and  there  well 
knowing  the  said  bill  to  be  forged  and  counterfeited,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  (conclude  as  inform  on 
page  35). 

§581.  Evidence.  —  The  prosecutor  must  prove;  1,  the  pos- 
session of  the  coin  or  counterfeit  instrument;*  2,  the  knowl- 
edge of  its  being  counterfeit;  and,  3,  the  intention  to  pass  it 
with  a  view  to  defraud."  Wliere  pieces  of  counterfeit  coin 
are  found  on  one  or  two  persons  acting  in  guilty  concert  and 
both  knowing  of  the  possession,  both  are  guilty  under  the 
statute.'  Where  the  indictment  charges  that  the  defendant 
had  in  possession  certain  counterfeit  bills  purporting  to  be 

'  For  another  form  see  Stone  v.  People,  3  Scam.,  327. 

'  Under  the  former  statute  it  was  held  not  to  be  necessary  to  allege  that 
the  oflfense  was  committed  feloniously,  infamously  or  criminally;  and  that 
if  the  offense  was  charged  in  the  language  of  the  statute  it  was  sufficient. 
Quigley  v.  People,  3  Scam.,  301. 

'  It  is  not  necessary  to  allege  in  an  indictment  for  having  in  possession 
a  forged  bank  bill  that  it  is  for  the  payment  of  money.  Townsend  v.  Peo- 
ple, 8  Scam.,  336. 

*  It  is  not  necessary  to  allege  that  the  bank  was  incorporated.  Quigley 
■e.  People,  3  Scam.,  301. 

'  State  V.  Pepper,  11  Iowa,  347. 

"  The  Possession  of  the  counterfeit  coin  as  contemplated  may  consist  in 
having  it  deposited  in  a  secret  place,  within  the  knowledge  and  control  of 
the  accused.  State  v.  Washburne,  11  Iowa,  245 ;  Brown  ■».  People,  4  Gilm., 
439 ;  State  «.  Arthur,  21  Iowa,  325. 

'  2  Bish.  Cr.  P.,  §  268,  2  Arch.  C.  P.  &  PI.,  917,  920,  921 ;  B.  v.  Rogers, 
C.  &  M.,  260;  R.  v.  Williams,  C.  &  M.,  259. 
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on  certain  banks  which  are  named,  with  intent  to  pass  them, 
it  must  be  proved  that  the  bills  in  the  defendant's  possession 
purported  to  be  on  the  banks  specified  in  the  indictment; 
but  it  is  not  necessary  to  prove  that  it  was  the  intention  of 
the  defendant  to  pass  the  bills  in  the  state.^ 

4.  Maeing  oe  Knowingly  Having  in  Possession  Coun- 

TEEFEITING  ToOLS. 

§  582.  Provisions  of  the  Statute.  —  "  Every  person  who  shall 
make,  mend,  or  knowingly  have  in  his  possession,  any  die  or 
dies,  plate  or  plates,  or  any  apparatus,  paper,  metal,  machine 
or  other  thing  whatever,  made  use  of  in  counterfeiting  the 
coin  current  by  law  or  usage  in  this  state,  or  in  counterfeit- 
ing public  securities,  bank  notes  or  bills,  whether  such  bank 
be  situate  in  this  state  or  not,  shall  be  imprisoned  in  the 
penitentiary  not  less  than  one  year  nor  more  than  fourteen 
years;  and  such  dies,  plates,  apparatus,  paper,  metal  or  ma- 
chine intended  for  the  purpose  aforesaid,  shall  be  destroyed 
or  sold,  if  in  the  opinion  of  the  court  the  same  may  properly 
be  sold,  and  the  proceeds,  after  payment  of  costs,  shall  be 
paid  into  the  county  treasury  for  the  use  of  the  county.'" 

STATEMENT    OF    THE     OFFENSE    OF    KNOWINGIiT    HA  VINO    IN     POSSESSION 
CODNTBRFEITINS  TOOLS.' 

(Oommence  as  inform  on  pnge  35)  that  0.  D.,  on,  etc.,  at,  etc.,  in  the.  said 
county,  feloniously,'  fraudulently  and'  knowingly,"  did  have  in  his  posses- 

'  Clark  V.  Com.,  16  B.  Monr.,  206. 

''R.  S.,  368,  sua. 

'  For  form  of  indictment,  see  Miller  v.  People,  3  Scam.,  233. 

*  Before  this  offense  was  made  a  felony  by  statute,  the  word  "feloniously" 
was  unnecessary.    Miller  v.  People,  2  Scam.,  233. 

^  It  is  sufficient  to  state  the  offense  in  the  language  of  the  statute.  Miller 
c.  People,  2  Scam.,  233  ;  Bradford  «.  State,  3  Humph.,  370 ;  State  «.  Bow- 
man, 6  Vt.,  594;  Hai-lan  v.  People,  1  Doug.  Mich.,  207;  Oom.  i!.  Scott,  1 
Rob.  Va.,  696 ;  State  «.  Collins,  3  Hawks,  191. 

"  The  word  "knowingly"  sufficiently  alleges  the  defendant's  knowledge 
of  the  character  of  the  implement.    Sutton  v.  State,  9  Ohio,  133. 
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sion  a  certain  die,'  made  use  of  in  counterfeiting  the  coin,  to  wit:  tlie  good 
and  legal  money  of  the  "United  States,  coined  by  tlie  United  States,  called 
dollars,  then  and  now  current  by  law  and  usage  in  the  said  state  of  Illin- 
ois, contrary  to  the  form  of  the  statute  in  such  case  made  and  provided 
{conclude  as  inform  onpage  35). 

§  583.  Evidence.  —  In  order  to  convict  the  defendant,  it  must 
be  proved  tliat  he  knowingly  had  in  his  possession  some  in- 
strument named  in  the  indictment.^ 

5.   FoEGING   AND    COUNTERFEITING    SeALS   AND    SlGNATTTEES   OF 

Officees. 

§  584.  Provisions  of  the  Statute.  —  "Every  person  who  shall 
fraudulently  forge,  deface,  corrupt  or  counterfeit  the  seal  of 
this  state,  or  the  seal  of  any  court  or  public  officer,  by  law  en- 
titled to  have  and  use  a  seal,  or  the  seal  of  any  public,  muni- 
cipal or  private  corporation,  or  shall  make  use  of  the  same, 
or  shall  forge  or  counterfeit  the  signature  of  any  public  offi- 
cer, or  shall  unlawfully  and  corruptly  or  with  evil  intent,  affix, 
any  of  the  said  true  seals  to  any  commission,  deed,  warrant, 
pardon,  certificate  or  other  writing,  or  who  shall  have  in  his 
possession  or  custody  any  such  counterfeit  seal,  and  shall 
willfully  conceal  the  same,  knowing  it  to  be  falsely  made  and 
counterfeited,  shall  be  imprisoned  in  the  penitentiary  not  less 
than  one  nor  more  than  twenty  years."' 

'  The  word  "die"  is  a  sufficient  description  of  the  instrument.  Com.  v. 
Scott,  1  Bob.  Va.,  696 ;  and  tlie  word  "puncheon"  has  also  been  held  to  be 
a  sufficient  description  of  the  insti-ument.  Rex  v.  Kidgley,  1  East  P.  C, 
171 ;  Kex  v.  Foster,  7  Car.  &  P.,  495.  It  is  not  necessary  to  allege  or  prove 
of  wliat  metal  or  material  the  die  was  made.  Eex  ».  Oxford,  Russ.  &  Ry., 
882 ;  Rex  ».  Phillips,  Russ.  &  Ry.,  369 ;  but  see  Miller  ».  People,  3  Scam.,  333. 
But  where  the  instrument  alleged  tliat  the  prisoner  had  in  his  possession  a 
die  made  oiiron  cCnd  steel,  and  it  appeared  tromthe  proof  that  the  die  was 
made  of  zinc  and  antimony,  it  was  held  that  the  variance  was  fatal.  Peo- 
ple V.  Doi-set,  5  City  Hall  Bee,  77.  Yet  where  it  was  alleged  that  the  die 
was  of  iron  and  steel,  proof  that  the  die  was  of  either  metal  was  held  suffi- 
cient :  Rex  V.  Oxford,  Russ.  &  Ry.,  382 ;  Rex  o.  Phillips,  Russ.  &  Ry.,  869, 371. 

'  People  ».  State,  6  Blackf ,  95. 

•  R.  S.,  369,  §  114. 
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STATEMENT    OF    THE    OFFENSE    OF    FOKGING-    SEAL    OF    THIS    STATE. 

{Commence  as  in  form  on  page  35)  that  C  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously,  unlawfully  and  fraudulently  did  forge  and  counterfeit 
the  seal  of  this  said  state  of  Illinois,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  (conclude  as  in  form  on  page  35). 


SECTION  YI. 

Cheating,  Swindling  and  Defbauding. 

)  585.  Cheating  by  the  Confidence  Game. 

586.  Indictment. 

587.  Cheating  by  Using  False  Weights  and  Measures. 

588.  Swindling  by  Cards — •Sleight-of-Haud,  etc. 

589.  Obtaining  Signatures  or  Goods  by  False  Pretenses,  etc. 

590.  Obtaining  Credit  by  False  Pretenses,  etc. 

591.  Evidence— False  Token. 
593.  What  False  Pretenses. 

593.  Continued — A  Promise  is  not  a  False  Pretense — Opinion. 

594.  False  Pretenses  held  Sufficient  to  Sustain  an  Indictment. 

595.  Proof  of  the  False  Pretenses  Substantially  as  Alleged  is  Sufficient. 
690.  Evidence  that  the  Pretenses  were  Known  to  be  False. 

597.  Evidence  that  the  Property,  etc.,  was  Obtained  by  the  False  Token, 

Pretenses,  etc. 

598.  Of  the  Ownership  of  the  Property  Obtained. 

599.  Of  Intent  to  Defraud,  etc. 

600.  Evidence  against  Joint  Defendants. 

601.  What  not  a  Defense. 

602.  False  Heir. 

603.  Falsely  Personating  Another. 

604.  Continued — Performing  Various  Acts. 

605.  Frauds  on  Gas  Companies. 

606.  On  Life  and  Accident  Insurance  Companies, 

607.  Fraudulent  Stock — Issuing. 

608.  Signing  with  Intent  to  Issue. 

609.  Fraudulent  Sale  of  Lands. 

610.  Fraudulent  Conveyance  of  Real  or  Personal  Properly. 

611.  Fraudulent  Acknowledgment. 
613.  Fraudulent  Receipts. 
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g  613.  Removal  of  Warehouse  Goods. 

614.  Setting  up  of  Lotteries. 

615.  Permitting  Lotteries. 

616.  Selling  Lottery  Tickets,  etc. 

617.  Second  Conviction. 

618.  Prizes,  etc.,  Forfeited. 

619.  Whaf.  a  Lottery. 

680.  What  a  Sale  of  a  Lottery  Ticket. 

1.  Cheating. 

§  585.  By  the  Confidence  Game.  —  "Every  person  who  shall 
obtain,  or  attempt  to  obtain,  from  any  other  person  or  persons, 
any  money  or  property,  by  means  or  by  use  of  any  false  or 
bogus  checks,  or  by  any  other  means,  instrument  or  device, 
commonly  called  the  confidence  game,  shall  be  imprisoned 
in  the  penitentiary  not  less  than  one  year  nor  more  than  ten 
years.'"  , 

§  586.  Indictment.  — ''  In  every  indictment  under  the  pre- 
ceding section,  it  shall  be  deemed  and  held  a  sufficient  de- 
scription of  the  ofiense,  to  charge  that  the  accused  did,  on, 
etc.,  unlavpfully  and  feloniously  obtain,  or  attempt  to  obtain, 
as  the  case  may  be,  from  A.  B.  (here  insert  the  name  of  the 
person  defrauded  or  attempted  to  be  defrauded)  his  money  (or 
property,  in  case  it  be  not  money),  by  means  and  by  use  of 
the  confidence  game."^ 

STATEMENT  OF  THE   OFFEKSB   OF   CHEATING   BY  THE   COSfPIDENCB  GAME.' 

{Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlavirfully  and  feloniously  did  obtain  [or  "attempt  to  obtain")  from 
the  said  A.  B.  thirty  dollars  of  his  money,  by  means  and  use  of  the  confi- 
dence game,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided (conclude  as  in  form  on  page  35). 

§  587.  By  Using  False  Weights  and  Measures.  —  "  If  any  per- 
son shall  knowingly  sell  by  false  weights  or  measures,  or  shall 

■  R.  S.,  366,  §  98. 

'  Id.,  g  99.     This  section  of  the  statute  is  constitutional.    Morton  v.  Peo- 
ple, 47  Ills.,  468. 
"  For  form  of  an  indictment  held  good,  see  Morton  v.  People,  47  Ills.,  468. 
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knowingly  use  false  measures  at  any  mill,  in  taking  toll  for 
grinding  corn,  wheat,  rye  or  otlier  grain,  lie  shall  be  deemed 
a  common  cheat,  and,  on  conviction,  shall  be  fined  not  less 
than  two  hundred  dollars,  and  imprisoned  not  exceeding 
three  months.'" 

STATEMENT  OF  THE  OFFENSE  OF  SELLING   BY   FALSE   WEIGHTS. 

(Oommence  as  in  the  form  on  pnge  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in 
said  county,  knowingly,  unlawfully  and  wilil'ully  did  .sell  to  the  said  A.  B. 
by  false  weights  a  large  quantity  of  sugar,  tlien  and  there  weighed  by  the 
said  false  weights,  thereby  causing  the  same  to  appear- of  greater  weight,  to 
wit.,  of  greater  weight  by  one  ounce  in  every  pound  of  the  said  sugar  weighed, 
,  than  the  real  and  true  weight  thereof,  contrary  ti  Ihe  form  of  tlie  staJute  in 
such  case  made  and  provided  {conclude  an  in  ilie  form  on  page  'io). 

2.  SwiNDLiNft  BY  Cards,  Sleight  of  Hand,  etc. 

§588.  Provisions  of  the  Statute. — '' VV^lioaver,  by  the  game 
of  "  three-card  monte,"  so  called,  or  any  other  game,  device, 
sleight-of-hand,  pretentions  to  fortune- telling,  ti-ick,  or  other 
means  whatever,  by  use  of  cards  or  other  iinj)lements,  or  in- 
struments fraudulently  obtains  from  another  person  property 
of  any  description,  shall  be  punished  as  in  case  of  larceny  of 
property  of  like  value."^ 

STATEMENT  OF   THE   OFFENSE   OF   SWINDLING   BY   A  GAME   WITH   CAl^DS. 

(Gommence  as  in  thu  formon  page  Ho)  that  C.  D..  on,  etc.,  at,  etc.,  in  the  said 
county,  by  a  game  by  the  use  of  cards,  feloniously  and  fraudiilenlly  did  ob- 
tain from  the  said  A.  B.,  one  United  States  legal  tender  treasury  note  for  the 
payment  of  ten  dollar.s,  and  of  the  vaiue  of  ten  dollar.-;,  the  go->ds  and  chat- 
tels of  the  said  A.  B.,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  {conclude  as  in  form  on  page  35). 

3.  False  Pretenses. 

§589.  Obtaining  Signatare  or  Goods. — "Wiioevei",  with  intent 
to  cheat  or  defraud  another  designedly,  by  color  of  any  false 
token  or  writing,  or  by  any  false  pretense,  obtains  the  signa- 
ture of  any  person  to  any  written  instrument,  or  obtains  from 

'R.  8.,  366,  §101. 
"  Id.,  §  100. 
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any  person  any  money,  personal  property  or  other  valuable 
thing/  shall  be  fined  in  any  sum  not  exceeding  two  thousand 
dollars,  and  imprisoned  not  exceeding  one  year,  and  shall  be 
sentenced  to  restore  the  property  so  fraudulently  obtained,  if 
it  can  be  restored.  No  indictment  for  the  obtaining  of  any 
property  or  thing  by  any  false  pretense  or  pretenses,  shall  be 
quashed;  nor  shall  any  person  indicted  for  such  offense  be 
acquitted,  for  the  reason  that  the  facts  set  forth  in  the  indict- 
ment, or  appearing  in  evidence,  may  amount  to  a  larceny  or 
other  felony ;  nor  shall  it  be  deemed  essential  to  a  conviction, 
that  the  property  in  the  goods  or  things  so  obtained,  shall 
pass  with  the  possession  to  the  person  so  obtaining  it.'" 

STATEMENT      OF     THE      OFFENSE      OF    OBTAINING     PKOPBETY     BT     FALSE 

PKETENSES.' 

{GomTnence  an  in  form  on  page  35)  that  C.  D.,  on,  etc,  at,  etc.,  in  the  said 
county,  feloniously,  knowingly  and  designedly  did  falsely  pretend  to  the 
said  A.  B.  that  a  certain  watch  which  the  said  C.  D.  proposed  to  ti'ade 
and  did  trade  to  the  said  A.  B.  for  one  horse,''  of  the  value*  of  one  hundred 
and  fifty  dollars,  the  property  of  the  said  A.  B.,'  was  a  gold  watch  of  the  best 

'  To  obtain  an  indorsement  or  credit  upon  a  promissory  note  is  not  ob- 
taining property  or  other  valuable  thing  within  the  meaning  of  the  statute. 
State  V.  Moore,  15  Iowa,  413. 

'  R.  S.,  366,  g  96 ;  Rainforth  v.  People,  61  Ills.,  365. 

'  Forms  of  indictments,  see  People  v.  Crissie,  4  Denio,  526 ;  Fenton  v. 
People,  4  Hill,  126 ;  State  v.  Kube,  20  Wis.,  217 ;  Com.  v.  Coe.,  115  Mass.,  481. 

'  All  the  property  the  defendant  obtained  by  the  false  pretenses  need  not 
be  stated,  for  if  he  obtained  more  it  does  not  eonstitute  a  variance.  People 
■V.  Parish,  4  Denio,  153.  The  property  obtained  must  be  sufficiently  de- 
scribed. The  description  "a  sealed  package  of  the  value  of  sixty  dollars  of 
the  proper  goods,  chattels  and  property  of  the  said  Cliristian  Kube,"  was 
held  not  be  sufficiently  certain.    State  v.  Kube,  20  Wis.,  230. 

^  It  is  not  necessary  to  allege  that  the  property  is  of  any  particular  value. 
People  V.  Stetson,  4  Barb.,  151 ;  State  v.  Dow,  38  Me.,  498.  The  words  "goods 
and  chattels"  imply  a  value.  Spencer  v.  State,  13  Ohio,  401 ;  Spears  v. 
State,  3  Ohio  N.  S.,  583. 

"  The  person  defrauded  must  be  alleged  to  be  the  owner  of  the  property. 

3  Chitty  Cr.  L.,  999 ;  Thompson  v.  People,  24  Ills.,  66 ;  People  v.  Krummer, 

4  Park.  Cr.  R.,  217,  unless  there  is  some  excuse  given  for  omitting  the  aver- 
ment. State  V.  Lathrop,  15  Vt.,  279.  And  the  omission  is  not  a  formal 
defect  which  is  cured  after  verdict.    Sill  v.  Reg.,  16  Engl.  L.  Eq.,  375. 
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California  gold,  of  the  value  of  one  liundred  and  twenty-five  dollars,'  which 
aaid  false  pretenses  were  then  and  there  made  by  the  said  C.  D.,  with  the 
design  and  for  the  purpose  of  inducing  the  said  A.  B.  to  exchange  and  de- 
liver the  said  horse  to  the  said  C.  D.  for  the  said  watch,'  and  the  said  A.  B., 
relying  upon  and  believing  the  said  false  pretenses  to  he  ti'ue,'  and  being 
deceived  thereby,  was  then  and  there  induced  by  reason  tliereof  on  receiv- 
ing the  said  watch,*  to  exchange  and  deliver  the  said  horse  to  the  said  C. 
D.  therefor ;  by  which  said  false  pretenses  the  said  C.  D.  then  and  there, 
with  intent'  to  cheat  and  defraud  the  said  A.  B.,  feloniously,  unlawfully  and 
designedly  did  obtain  the  said  horse'  from  the  said  A.  B. ;  whereas  in  truth 
and  in  fact,  the  said  watch  was  not'  gold,  nor  of  the  best,  or  any  other  kind 

'  In  an  indictment  the  false  pretenses  employed  must  be  set  forth.  Barb. 
Cr.  L.,  129 ;  Kex  v.  Mason,  2  T.  R.,  581 ;  Res  v.  Munroe,  7  Mod.,  315 ;  Bur- 
rows V.  State,  7  Engl.,  63;  Glacken  «.  Com.,  3  Met.  Ky.,  232;  Lambert  ii. 
People,  9  Cowen,  579 ;  contra,  Ross  v.  U.  S.,  Morris'  Iowa,  164,  though  all 
the  false  pretenses  used  to  induce  the  party  to  part  with  his  money  or  prop- 
erty need  not  be  charged.  Rex  ii.  Hill,  Russ.  &  Ry.,  190 ;  Britt  «.  State,  9 
Humph.,  31 ;  State  v.  Dunlap,  34  Me.,  77 ;  State  v.  Mills,  17  Me.,  211. 

'  It  must  be  alleged  that  the  false  pretenses  were  made  for  the  purpose  of 
effecting  the  sale  or  exchange.    State  v.  Philbrick,  31  Me.,  401. 

'  Evidence  that  the  party  deceived  was  unacquainted  with  the  kind  ol 
property  passed  upon  him  is  proper  for  the  consideration  of  the  jury. 
Cowen  V.  People,  14  Ills.,  349. 

'  It  must  be  averred  that  the  party  was  induced  to  part  with  his  property 
relying  upon  and  by  reason, of  the  false  pretenses.  State  •».  Orvis,  13  Ind., 
569 ;  State  v.  Webb,  36  Iowa,  363  ;  State  v.  Philbrick,  31  Me.,  401 ;  State  v. 
Green,  7  Wis.,  676. 

'  An  allegation  of  receiving  the  falsely  represented  property  In  exchange 
is  indispensable.    State  v.  Orvis,  13  Ind.,  569 ;  Johnson  v.  State,  11  Ind.,  481. 

°The  allegation  of  an  intent  to  cheat  and  defraud  is  necessary.  Com.  v. 
Dean,  110  Mass.,  64;  Com.  ».  Lannan,  1  Allen,  590;  but  the  averment  that 
C.  D.  did  receive  and  obtain  the  said  goods  of  the  said  A.  B ,  from  said  A. 
B.,  by  means  of  the  false  pretenses  aforesaid,  and  with  intent  to  cheat  and 
defraud  the  said  A.  B.  of  the  same  goods,  is  a  sufficient  averment  that  the 
goods  were  designedly  obtained,  104  Mass.,  549. 

'The  word  "obtain"'  imports  a  delivery.  Fenton  v.  People,  4  Hill,  126. 
The  procuring  of  the  goods  is  a  material  fact,  and  if  not  stated  with  time 
and  place  judgment  must  he  arrested.    People  v.  Bacon,  7  Wen.,  219. 

'  It  is  not  necessary  to  negative  all  the  pretenses  set  up.  Skiffs.  People, 
3  Park.  Cr.  R.,  139 ;  People  v.  Stone,  9  Wen.,  182,  191,  or  to  prove  all  that 
are  negatived  to  be  false.  People  v.  Haynes,  11  Wen.,  557 ;  Com.  v.  Morrill, 
8  Cush.,  571;  State  v.  Smith,  8  Blackf,  489;  Britt  v.  State,  9  Humph.,  31; 
Stale  V.  Mills,  17  Me.,  311 ;  but  those  relied  upon  must  be  specifically  and 
directly  negatived,  for  unless  negatived  their  falsity  cannot  be  shown. 
Tyler  v.  State,  3  Humph.,  37 ;  Amos  v.  State,  10  Humph.,  117 ;  People  v.  Gates, 
11  Wen.,  311 ;  People  v.  Miller,  3  Park.,  197. 
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of  California  gold  as  the  said  C.  D.  did  then  so  falsely  pretend  to  the  said 
A.  B.  on  the  contraiy  was  only  a  galvanized  watch  and  was  not  worth  the 
sum  of  one  hundred  and  twenty-five  dollars,  nor  any  other  sum  exceeding  the 
sum  of  five  dollars,  and  the  said  C.  D.  at  the  time  he  so  falsely  pretended 
as  aforesaid  well  knew'  the  said  pretenses  to  be  false,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  (conclude  as  in  form  on 
page  35). 

§  590.  Obtaining  Credit  By.  —  "Whoever,  by  false  representa- 
tion in  writing  signed  by  hiin,  of  his  own  respectability, 
wealth,  or  mercantile  correspondence  or  connections,  obtains 
credit,  and  thereby  defrauds  any  person  of  money,  goods,  chat- 
tels or  any  valuable  thing,  or  whoever  procures  another  to 
make  a  false  report  in  writing,  signed  by  the  person  making 
the  same,  of  his  honesty,  wealth,  mercantile  correspondence 
or  connections,  and  tints  obtains  credit,  and  thereby  defrauds 
any  person  of  any  money,  goods,  chattels  or  other  valuable 
thing,  shall  be  sentenced  to  return  the  money  or  property  so 
fraudulently  obtained,  if  it  can  be  done,  and  shall  be  fined 
not  exceeding  two  thousand  dollars,  and  confined  in  the  county 
jail  not  exceeding  one  year."^ 

STATEMENT  OF  THE  OFFENSE  OF   OBTAINING  CREDIT  BY  FALSE  PKB- 

TENSES. 

(Commence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  and  knowingly  d  id  falsely  represent  in  writing  signed  by 
liim  the  said  C.  D.,  that  he  the  said  C.  0.  was  then  solvent  and  worth  the  sum 
of  five  thousand  dollars  over  and  above  all  his  liabilities,  which  said  false 
representations  in  writing  are  in,  the  words  and  figures  following  (insert 
copy  of  the  writing)  and  were  then  and  there  made  by  the  said  C.  D.  for  the 
purpose  of  inducing  the  said  A.  B.  to  sell  to  him  the  said  C.  D.  five  horses, 
each  of  the  value  of  one  hundred  dollars,  the  goods  and  chattels  of  the 
said  A.  B.,  on  a  credit  of  six  months,  and  the  said  A.  B.,  relying  upon  and 
believing  the  said  representations,  aad  being  deceived  thereby,  was  then 
and  there  induced  by  reason  thereof  to  sell  the  said  goods  and  chattels  to 
the  said  C.  D.  for  the  sum  of  five  hundred  dollars  on  a  credit  of  six  months, 
and  the  said  C.  D.  then  and  there  by  the  said  false  representations  of  his 

'  An  indictment  must  charge  that  the  defendant  knew  the  pretenses  were 
false.  Barb.  Cr.  L.,  140;  Reg.  v.  Philpotts,  1  Car.  &  K.,  113;  State  B.Wilson, 
2  Mill,  135;  Reg.  ■„.  Keigley,  20Eng.  L.  &  Eq.,  546. 

"R.  S.,  366,  §97. 
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wealth,  signed  by  the  said  C.  D.,  as  aforesaid,  unlawfully  did  obtain  from 
the  said  C.  D.  a  credit  of  six  months  for  the  purchase  price  of  the  said  goods 
and  chattels,  and  did  then  and  there  buy  and  receive  the  said  goods  and  chat- 
tels from  the  said  A.  B.  on  the  said  credit  to  be  paid  for  by  the  said  C.  D.  in 
six  months  from  the  time  aforesaid  ;  and  whereas  in  truth  and  in  fact,  the 
said  0.  D.  was  not  then  solvent,  and  was  not  then  worth  the  sum  of  five 
thousand  dollars,  over  and  above  all  of  his  liabilities,  nor  any  other  sum  of 
money  as  he  the  said  C.  D.  so  falsely  represented,  but  on  the  contrary  the 
said  C.  D.  was  then  and  there  insolvent,  and  not  worth  enough  to  pay  his 
debts  or  any  part  of  them ;  and  the  said  C.  D.  at  the  time  he  so  falsely  made 
tlie  said  representations  well  knew  the  same  to  be  false,  and  that  more  than 
six  months  have  elapsed  since  the  purchase  of  said  goods  and  chattels  on 
the  said  credit  as  aforesaid,  and  yet  the  said  C.  D.  has  not  paid  the  said  six 
hundred  dollars  nor  any  part  thereof,  and  was  then  and  ever  since  has  been 
and  now  is  wholly  unable  so  to  do,  and  the  said  C.  D.  thereby  and  by  means 
of  the  said  false  representations,  and  obtaining  the  said  credit  as  aforesaid 
did  then  and  there  intentionally  and  unlawfully  defraud  the  said  A.  B.  of 
the  said  goods  and  chattels,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  (amclude  as  inform  on  page  35). 

§  591.  Evidence  —  False  Tokens.  —  1.  The  prosecutor  must 
prove  tlie  using  of  a  false  token  or  writing,  or  the  making  of 
the  false  pretense.^  False  words  are  not  false  tokens,^  but  a 
false  measure  is  a  false  token.^  A  man's  genuine  check,  though 
he  has  no  money  in  the  bank  on  which  it  is  drawn,  is  not  a 
false  token.''  If,  however,  he  falsely  represents  that  he  has 
money  in  such  bank  sufficient  to  pay  the  check,  or  that  the 
check  is  of  the  value  of  its  face,  he  is  liable  for  the  false  pre- 
tense.^ A  piece  of  paper  purporting  to  be  a  bank  note,  but  the 
party  offering  it  knowing  there  is  no  such  bank,*  or,  there  be- 
ing such  a  bank,  knowing  the  bill  to  be  counterfeit  as  having 

'  Roscoe  Or.  Ev.,  473;  State  «.  Reidel,  36  Iowa,  430. 

"  Rex  B.  Bryan,  3  Stra.,  866;  Hartman  v.  Com.,  5  Barr.,  60. 

'  3  East  P.  C,  830 ;  People  «.  Gates,  13  Wen.,  311 ;  Rex  v.  Burgaine,  1  Sid., 
409 ;  Com.  V.  Warren,  6  Mass.,  73. 

'  Rex  V.  Lara,  3  East  P.  C,  819;  6  T.  R.,  655;  Rex  v.  Wavell,  1  Moody, 
334;  contra,  3  Arch.  0.  P.  &  PI.,  618;  Rex  v.  Jackson,  8  Camp.,  870;  Rex  e. 
Freeth,  Russ.  &  Ry.,  137 ;  People  v.  Haynes,  14  Wen.,  559. 

"  Rex  V.  Jackson,  3  Camp.,  370;  Rex  v.  Parker,  7  Car.  &  P.,  835;  3  Moody, 
1;  Com.  V.  Drew,  19  Pick.,  179;  Com.  v.  Warren,  6  Mass.,  73;  see  Mathews 
0.  Cowen,  59  Ills.,  843. 

»  Com.  V.  Speer,  3  Va.  Cas.,  65 ;  Reg.  v.  Phllpotts,  1  Car.  &  K.,  113. 
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the  uame  of  a  iictitioiis  cashier  countersigned  to  it,  or  worth- 
less as  not  having  the  signatures  of  the  bank  officers  attached 
to  it,  and  the  defect  not  obvious  on  account  of  the  bill  being 
worn,'  or  the  bill  being  within  his  knowledge  otherwise  false,^ 
or  which  purports  falsely  to  be  an  order  from  one  person  upon 
another  for  goods  or  money,'  or  purporting  falsely  to  be  a 
discharge  of  the  debtor  from  his  creditor  to  the  sheriff  and 
jailor,  whereby  the  debtor  procures  his  release  from  custody, 
is  a  false  token.^  And  false  stamps  put  upon  goods,  falsely 
indicating  that  they  are  of  a  certain  weight  or  measure,  or 
quality  or  kind  thrown  into  the  market  for  general  sale,  are 
deemed  false  tokens.^  A  forged  certificate  of  stock  is  a  false 
token.' 

§  592.  What  False  Pretenses.  —  The  words  "  false  pretense" 
in  the  statute  include  all  representations  of  fact  then  exist- 
ing,' whereby  property  has  been  obtained,  and  to  which  rep- 
resentations persons  of  ordinary  prudence  and  caution  would 
be  likely  to  give  credit.*  But  a  representation,  though  false, 
is  not  within  the  statute  unless  calculated  to  mislead  a  per- 
son of  the  ability,  capacity  and  knowledge  of  the  person  al- 
leged to  be  defrauded  f  although  it  has  been  held  that  if  the 
false  representations  are  used  with  success  and  the  property 
thereby  obtained,  the  representations  are  within  the  statute, 
even  though  they  might  not  deceive  a  person  of  ordinary  care 

'  State  V.  Grooms,  5  Strob.,  158. 

"  State  V.  Sti'oll,  1  Rich.,  344 ;  State  v.  Partillo,  4  Hawks,  348 ;  Lewis  v.  Com. 
3  Serg.  &  R.,  551. 

3  Reg.  V.  Tlioni,  C.  &  M.,  206. 

*  Rex  V.  Fawcett,  3  East  P.  C,  863. 

'  Rex  V.  Edwards,  Tremp.  P.  C,  103,  3  East  P.  C,  830;  People  v.  Gates, 
13  Wen.,  311,  319;  Respublica  v.  Powell,  1  Dall.,47;  State  v.  Wilson,  3  Mill, 
135,  139;  but  see  Rex  v.  Wlieatley,  3  East  P.  C,  819,  830;  3  Burrow,  1135; 
Wright  V.  People,  Breesp,  66,  2d  Ed.,  102. 

"  Com.  V.  Coe,  115  Mass.,  481. 

'  3  Chitty  Cr.  L.,  998. 

'  People  1).  Haynes,  11  Wen.,  566;  Rex®.  Young,  3  T.  R.,  98;  People  v. 
Johnson,  12  John.,  393. 

'  State  -!).  Simpson,  3  Hawks,  620 ;  Com.  v.  Wilgus,  4  Pick.,  178 ;  People 
V.  Williams,  4  Hill,  9;  Cowen  s.  People,  14  Ills.,  348. 
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and  caution.'  Exhibiting  a  forged  warrant  for  another  for  a 
rape  and  pretending  it  to  be  true,  and  thereby  obtaining  a 
watch  from  liira  in  settlement,  is  not  within  the  statute.^ 
But  where  one  by  himself  and  through  another  acting  as  his 
agent,  pretended  to  a  third  person  that  he  liad  a  warrant  is- 
sued by  competent  authority  to  arrest  such  third  person's 
daughter  for  a  public  offense,  punishable  by  fine  and  impris- 
onment, whereby  he  obtained  from  him  goods  and  money  to 
the  value  of  one  hundred  dollars,  the  case  was  held  to  be  with- 
in the  statute.'  Evidence  that  J.  S.,  by  falsely  pretending  to 
be  a  dealer  in  machines,  that  he  was  authorized  by  persons  in 
another  state,  whom  Ife  named  (but  who  were  fictitious  per- 
sons) to  give  oi'ders  in  their  behalf  for  the, purchase  of  such 
machines,  to  be  sent  to  them  there  by  a  common  carrier,  in- 
duced the  dealer  to  deliver  the  macliines  to  the  carrier  ad- 
dressed as  ordered,  intending  to  receive  them  himself,  and 
did  so  receive  them,  will  sustain  an  indictment  against  him 
for  obtaining  the  macliines  by  false  pretenses  in  the  county 
where  he  made  the  pretenses  and  the  machines  were  deliv- 
ered to  the  carrier.'' 

§  593.  Continued. — A  Promise  is  not  a  False  Pretense.  • —  The 
pretense  must  be  some  past  event  or  existing  fact,  made  for 
the  purpose  of  inducing  the  party  to  part  with  his  property.^ 
A  promise  to  do  a  future  act  is  not  a  false  pretense  within 
the  meaning  of  the  statute.^  Therefore,  a  jjretense  that  a 
party  would  do  an  act  he  did  not  mean  to  do — as  a  pretense 
that  he  would  pay  for  goods  on  delivery — is  not  a  false  pre- 
tense within  the  statute,  but  merely  a  false  promise  for  future 
conduct.''    The  false  pretense  that  the  prisoner  intended  to 

'  People  ».  Adams,  3  Denio,  190,  1  N.  Y.,  17:3;  Skiff  «.  People,  3  Park. 
Cr.  R.,  147 ;  People  v.  Haynes,  14  Weu.,  546,  557 ;  Reg.  v.  WooUey,  1  Eng. 
L.  &  Eq.,537;  Rex  «.  Smith,  3  Car.  &  K.,  883;  Cowen,  v.  People,  14  Ills.,  348. 

'  People  V.  Stitson,  4  Barb.,  151. 

^  Com.  V.  Hem-y,  10  Harris,  353. 

*  Com.  V.  Taylor,  105  Mass.,  173. 

'  Dillingham  v.  State,  5  Ohio  N.  S.,  280. 

•  Rex.  V.  Douglass,  1  Moody,  462 ;  State  v.  Dow,  37  Iowa,  373 ;  but  see 
Com.  V.  Walker,  108  Mass.,  309. 

'  Roscoe  Cr.  Ev.,  465  ;  Rex.  ■».  Goodhall,  Russ.  &  Ry.,  461. 
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marry  and  wanted  the  money  obtained  to  pay  for  a  wedding 
suit,  is  not  sufficient  to  sustain  a  conviction.^  In  like  man- 
ner a  pretense  that  the  defendant  will  pay  over  money  which 
he  may  receive,'^  or  will  make  an  assignment  of  a  particular 
chose  in  action,  is  insufficient  because  it  is  merely  a  promise.' 
So  any  representation  or  assurance  in  relation  to  a  future 
event  is  not  a  statutory  false  pretense.''  In  all  cases  the  false 
statement  must  be  one  of  fact,  and  not  merely  a  false  state- 
ment of  opinion.^ 

§  594.  False  Pretenses  held  Sufficient  to  Sustain  an  Indictment. — 
Indictments  have  been  maintained  under  the  statute  against 
false  pretenses — for  obtaining  pay  for  the  carriage  of  goods 
up)on  the  false  pretense  that  the  accused  had  delivered  them 
and  taken  a  receipt  for  the  same  which  he  had  lost  or  mislaid;" 
for  making  a  false  account  of  the  number  of  workmen  em- 
ployed in  a  certain  business,  by  which  the  jDerson  intrusted 
to  pay  them  obtained  a  larger  sum  than  was  due  them  for 
their  wages;'  for  obtaining  goods  and  money  upon  a  forged 
note  of  hand;*  for  pretending  by  the  defendant  that  he  was 
intrusted  by  the  Duke  of  L.  to  take  some  horses  from  Ireland 
to  London  for  him,  and  that  he  had  been  detained  so  long  by 
contrary  winds  that  his  money  was  all  spent  ;^  for  falsely  pre- 
tending to  be  the  servant  of  another  and  to  be  sent  by  him 
to  get  the  article  obtained;^"  for  falsely  pretending  that  sheep 

'  Eeg.  V.  Johnson,  3  Moody,  356;  Keg.  v.  Copelaud,  C.  &  M.,  510. 
"  Glackcn  «.  Com.,  3  Met.  Ky.,  232. 

'  McKoDzie  ii.  State,  6  Engl.,  594 ;  Reg.  v.  Burgon,  36  Engl.  L.  &  Eq.,  615 ; 
Rex.  u.  Douglass,  1  Moody,  462. 

*  State  V.  Macgee,  11  lud.,  154;  Burrow  v.  State,  7  Engl.,  65 ;  Rex  v.  Doug- 
lass, 1  Moody,  462  ;  contra,  Rex.  v.  Young,  3  T.  R.,  98 ;  Reg.  v.  Christy,  1 
Cox.,  239. 

»  Keg.  S.Bryan,  40  Eng.  L.  &  Eq.  589  ;  Ruse  v.  Wyniau,  9.  Ga.,  430 ;  State 
V.  Estes,  46  Me.,  150 ;  In  re  Greenough,  81  Vt.  279 ;  State  «.  Webb,  26  Iowa, 
262 ;  People  v.  Tompkins,  1  Park.  Cr.,  R.,  224,  236. 

«  R.  J).  Mxey,  2  East  P.  C,  831,  S  East  R.,  30. 

'  R.  v.  Witchell,  3  East  P.  C.  830. 

"  3  Chitty  Cr.  L.,  998. 

•  Rex.  V.  Young,  3  T.  R.  101, 103. 

'°  People  v.  Johnson,  12  John,  293;  Com.  v.  Hurlburt,  12  Met.,  446. 
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offered  for  sale  were  free  from  the  foot  ail,  and  that  their  ap- 
parent lameness  was  owing  to  an  accident  whereby  a  sale  of 
the  sheep  was  effected ;'  for  falsely  pretending  that  a  watch 
was  a  gold  watch  of  the  value  of  one  hundred  and  twenty-five 
dollars,  whereby  a  sale  of  the  watch  was  effected  for  fifty 
dollars  f  for  falsely  pretending  that  the  property  the  accused 
was  parting  with  belonged  to  himself,  and  was  unincumbered, 
accompanied  with  a  false  warranty  and  thereby  obtaining 
property  in  exchange  for  it;'  and  for  obtaining  by  false  pre- 
tense the  signature  of  another  to  a  note  which  the  party 
defrauded  had  been  obliged  to  pay.^  Obtaining  money  as  a 
charitable  donation  by  such  false  pretenses  as  are  commonly 
resorted  to  by  beggars  has  been  held  not  to  be  indictable;* 
but  the  better  opinion  seems  to  be  that  such  false  pretenses 
are  within  the  statute  and  indictable.^  False  pretenses  may 
be  made  by  acts  as  well  as  by  words.' 

§  595.  Proof  of  the  False  Pretenses  Substantially  as  Alleged  is  Snffl- 
cient.— Any  variance  in  substance  between  the  pretense  laid  and 
that  proved  is  fatal.^  Eut  the  same  strictness  required  in 
actions  for  slander  and  on  indictments  for  libel,  forgery  and 
the  like  in  proving  the  exact  words  is  not  necessary.  Proof 
of  the  substance  of  the  alleged  pretense  is  all  that  is  required. ' 
If  several  false  pretenses  are  set  out  in  the  indictment  it  is 
sufiicient  if  any  one  of  them  is  proved.^" 

§596.  It  must  be  Proved  that  the  Token,  Writing  or  Pretense 


'  People !).  CYissie,  4  Denio,  525. 

"  Cowen  B.  People,  14  Ills.,  349. 

=  States.  Dorr,  33  Me.,  498;  State  «.  Neivelle,  1  Mo.,  248;  Reg.  ».  Atlam- 
son,  1  Car.  &  K.,  193.  ' 

*  People  v.  Herrick,  18  Wen.,  87. 

'  People  '0.  Clough,  17  "Wen.,  351. 

«  Keg.  «.  Jones,  1  Eng.  L.  &  Eq.,  533 ;  Reg.  v.  Hensler,  11  Cox  C.  C,  570 ; 
Com.  u.  Whltcomb,  107  Mass.,  486. 

'  Rex.  ».  Freeth,  Russ  &  Ry.,  137 ;  Rex.  ».  Barnard,  7  Car.  &  P.,  784 ;  Com. 
».  Drew,  19  Pick.,  179 ;  Cowen  «.  People,  14  Ills.,  351. 

'  Rex  -0.  Plestow,  1  Camp.,  494 ;  Bex  b.  Douglass,  1  Camp.,  313. 

°  State  ».  Call,  48  N.  H.,  136;  State  «.  Vanderbilt,  3  Dutcher,  338. 

1°  State !).  Dunlap,  24  Me.,  77 ;  State  «.  Mills,  17  Me.,  311 ;  People  ».  Haynes, 
14  Wen.,  546;  Reg.  «.  Hewgill,  34  Eng.  L.  &  Bq.,  556. 
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was  False  to  the  Knowledge  of  the  Accused.' — It  is  not  sufficient  to 
prove  that  the  accused  believed  it  to  be  false.^  Proof  that  the 
defendant  knew  that  the  place  of  business  of  a  firm  was  shut 
up,  and  two  out  of  three  of  the  partners  bankrupt,  is  not  suf- 
ficient to  establish  the  falsity  of  the  pretense  that  the  prom- 
issory note  of  sucli  firm  was  good  and  available.^  But  it  is 
not  necessary  to  show  that  none  of  the  stockholders  of  a  bank 
are  solvent,  or  that  each  of  them  has  already  paid  in  the  whole 
amount  of  his  stock,  to  prove  the  falsity  of  the  pretense  that  a 
bill  of  such  bank  was  worth  its  nominal  value.^  If  a  man 
passes  as  a  good  note  the  note  of  a  bank  which  has  stopped 
payment,  yet  if  there  is  found  to  be  liable  upon  it  some  party 
who  is  solvent,  he  cannot  be  convicted  of  obtaining  property 
by  a  false  pretense." 

§597.  3.  It  must  be  Proved  that  the  Property  was  Obtained  by 
the  False  Token,  Writing  or  Pretense;^  for  if  it  did  not  have  any 
influence  to  induce  the  party  to  part  with  his  property  the 
accused  should  be  acquitted."  As  if  the  false  pretense  was 
not  made  until  after  the  goods  were  parted  with,'  or  was  not 
believed  by  the  person  from  whom  the  goods  were  obtained,' 
or  was  known  to  be  false,'"  or  was  not  relied  upon."  But 
that  the  pretense  proved  false,  need  not  be  the  only  induce- 
ment to  the  delivery  of  tlie  propertj'.  It  is  enough  if  with- 
out them  delivery  would  not  have  been  made.'^ 

'People  «.  Tompkins,  1  Park.  Cr.  R,  234;  R.  ■!).  Henderson,  C.  &  M.,  328; 
Rex  V.  Dobson,  7  East,  218 ;  Ranforlh  v.  People,  61  111.,  363. 
'  Rex  V.  Spencer,  3  Oar.  &  P.,  420. 
"  Com.  V.  Hulbert,  13  Met,,  446 ;  Com.  v.  Stone,  4  Met.,  48. 

*  Com.  v.  Stone,  4  Met,  43;  Reg.  v.  Evans,  Bell  C.  C,  187,  8  Cox,  357. 
'  2  Bish.  Cr:  L.,  §  417 ;  Rex  v.  Spencer,  3  Car.  &  P.,  420. 

'  Roscoe  Cr.  Ev.,  473  ;  Cowen  v.  People,  14  Ills.,  348 ;  Com.  v.  Davidson,  1 
Cush.,  33;  Rex  v.  Dale,  7  Car.  &  P.,  353;  Com.  v.  Coe,  115  Mass.,  481. 

'  People  V.  Miller,  3  Park.  Cr.  R.,  199 ;  Com.  v.  Drew,  19  Pick.,  179 ;  Rex 
V.  Witchell,  3  East  P.  C,  830 ;  Reg.  ■».  Eagleton,  83  Eng.  L.  &  Eq.,  540. 

"  People  V.  Haynes,  11  Wen.,  557,  14  Wen.,  546. 

•  People  V.  Stitson,  4  Barb.,  151 ;  Reg.  v.  Mills,  40  Eng.  L.  &  Eq.,  563. 
«'  Reg.  V.  Mills,  40  Engl.  L.  &  Eq.,  563;  People  v.  Stitson,  4  Barb.,  151. 

"  Rex  V.  Dale,  7  Car.  &  P.,  352;  People  «.  Herrick,  13  Wen.,  87;  People  «. 
Thompkins,  1  Park.  Cr.  R.,  234;  Rex  v.  Roebuck,  36  Eng.  L.  &  Eq.,  640. 
"  Cowen  V.  People,  14  Ills.,  451 ;  Reg.  v.  Eagleton,  Dears,  515 ;  Reg.  v.  Fry, 
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§598.  4.  Proof  that  the  Person  Chargea  to  be  was  the  Actual 
Owner  of  the  Property  Obtained  is  indispensable,*  but  proof  of  an 
allegation  that  the  money  obtained  was  the  property  of  "  E. 
and  others"  is  suiHcient.^ 

§599.  5.  Proof  of  an  Intent  to  Cheat  or  Defraud  is  Indispensa- 
ble.^'—  This  frequently  may  be  implied  from  the  facts  proved 
in  the  case.''  Even  the  proof  of  the  falsity  of  the  pretense  an- 
tliorizes  the  inference  of  an  intent  to  defraud."  But  the  false 
pretense  mnst  have  been  used  for  the  purpose  of  perpetrating 
the  fraud.*  Therefore  a  false  representation  tending  to  in- 
duce a  party  to  pay  a  debt  previously  due  from  him,  is  not 
Avithin  the  statute  against  obtaining  property  by  false  pre- 
tenses though  payment  be  thereby  obtained.^  As  where  A 
owed  B  a  debt  of  which  B  could  not  obtain  payment,  C,  a 
servant  of  B,  went  to  A's  wife  and  got  two  sacks  of  malt  from 
her,  saying  that  B  had  bought  them  of  A,  which  he  knew  to 
be  false,  and  took  the  malt  to  his  master  in  order  to  enable 
him  to  pay  himself,  it  was  held  that  if  Odid  not  intend  to  de- 
fraud A,  but  only  to  put  it  in  his  master's  power  to  compel  A 
to  pay  a  just  debt,  he  could  not  be  convicted  of  obtaining  malt 
by  false  jwetenses.'  If  the  party  deceived  is  proved  to  have 
been  a  person  of  weak  mind,°  it  is  proper  for  the  jury  to  con- 
sider that  fact  in  determining  the  intent  of  the  accused.'"  Ev- 
idence that  the  money  was  obtained  to  be  used  on  the  joint 
account  of  the  person  from  whom  obtained  and  the  accused, 
according  to  a  previous  agreement  which  the  party  alleged  to 

Dears  &  B.,  449;  Keg.  v.  Reed,  7  Car.  &  P.,  848;  People  v.  Crisse,  4  Denio, 
523;  State  v.  Mills,  17  Me.,  211;  Rex  «.  Hewgill,  34  Eng.  L.  &  Eq.,  536. 

'  Roscoe  Cr.  Ev.,  475 ;  Rex  ».  Douglass,  1  Camp.,  212. 

^  Reg.  V.  Dent,  1  Car.  &  K.,  349. 

'  People  t).  Getchell,  6  Mich.,  496;  Reg.  v.  Bloomfleld,  C.  &  M.,  536;  Com. 
V.  Drew,  19  Pick.,  179. 

"  1  Barb.  Cr.  L.,  141 ;  3  Bish.  Cr.  P.,  §  190. 

'  People  B.  Herriok,  13  Wen.,  87. 

•  People  V.  Getcliell,  6  Mich.,  496,  504;  Com.  v.  Drew,  19  Pick.,  179. 
'  People  V.  Thomas,  3  Hill,  169;  People  v.  Geaung,  11  Wen.,  18. 

'  Rex  V.  "Williams,  7  Car.  &  P.,  354. 

•  3  Bish.  Cr.  L.,  §  434. 

•»  Cowen  V.  People,  14  Ills.,  349. 
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have  been  defrauded  had  refused  to  fulfill,  is  proper  to  dis- 
prove the  presumption  of  an  intent  to  defraud.-*  So  where  a 
man  accustomed  to  receive  parochial  relief  was  told  by  an 
overseer  of  the  poor  to  go  to  work  and  help  maintain  his 
family,  said  he  could  not,  because  he  had  no  shoes,  M^iere- 
upon  he  was  supplied,  while  in  truth  he  had  two  pair  previous- 
ly received  of  the  parish,  the  conviction  was  held  wrong,  for 
the  false  statement  was  not  made  with  intent  to  obtain  or  de- 
fraud any  one  of  the  shoes  thereby  obtained,  but  simply  as  an 
excuse  for  not  working,  and  possibly  with  intent  to  evade 
working.^ 

§  600.  Evidence  Against  Joint  Defendants. — After  establishing 
a  joint  intent  or  design  of  several  persons  to  obtain  goods  by 
false  pretenses,  the  false  representations  made  by  either  of 
them  are  evidence  against  the  others;^  and  evidence  that  one 
of  them,  with  the  knowledge,  apjjrobation,  concurrence  and 
direction  of  th-e  others,  made  the  false  pretense  charged, 
warrants  the  conviction  of  all.^  And  it  is  not  necessary,  in 
order  to  convict  the  defendant  in  such  case,  to  prove  that  they 
or  either  of  them  obtained  the  goods  on  their  own  account, 
or  desired  or  expected  to  derive  personally  any  pecuniary 
benefit  therefrom.* 

§  601.  What  not  a  Defense. — It  is  no  defense  that  the  party 
defrauded  made  false  representations  to  the  defendant;  or 
that  the  goods  were  of  less  value  than  alleged  in  the  indict- 
ment f  or  that  the  party  from  whom  the  defendant  obtained 
the  goods  laid  a  plan  to  entrap  him  into  the  commission  of 
the  offense;^  or  that  the  defendant  intended  to  pay  for  the 
goods  obtained  when  it   should  be  in  his  power  to  do  so;^  or 

•  People  t).  Getchell,  6  Mich.,  496,  504. 

'  Kosooe  Cr.  Ev.,  475  ;  Rex  v.  "Wakling,  Russ  &  Ry.,  504. 
'  Snyder  «.  La  Framboise,  Breese,  343;  Gardiner  v.  People,  3  Scam.,  90; 
Brennan  v.  People,  15  111.,  516. 

•  Cowen  ».  People,  14  111.,  848. 
'  Com.  V.  Harley,  7  Met.,  462. 

'  Bish.  Cr.  L.,  §  469;  Com.  v.  Morrell,  8  Cush.,  571 ;  contra,  People  «.  Stit- 
son,  4  Barb.,  157. 
'  Rex  V.  Ady,  7  Car  &  P.,  140. 
'  Reg.  V.  Naylor,  Law  Rep.,  1  C.  C,  4;  Com.  v.  Coe,  115  Mass.,  483. 
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that  the  party  whose  signature  is  obtained  to  a  written  in-' 
stnmient  has  not  sustained  any  Joss.^ 

4.  False  Heie. 

§  602.  Provisions  of  tlie  Statute.  —  "Every  person  who  shall 
fraudulently  produce  an  infant,  falsely  pretending  it  to  have 
been  born  of  parents  whose  child  would  be  entitled  to  a  share 
of  any  personal  estate,  or  to  inherit  any  real  estate,  with  the  in- 
tent of  intercepting  the  inheritance  of  any  such  real  estate,  or 
the  distribution  of  any  such  personal  property  from  any  per- 
son lawfully  entitled  thereto,  shall  be  imprisoned  in  the  peni- 
tentiary not  exceeding  ten  years.'" 

STATEMENT    OF  THE   OFFENSE    OF  PRODUCING    FALSE   HEIR   WITH  INTENT 
OF  INTERCEPTING  AN  INHERITANCE. 

{Commence  as  in  form  on  page  iti)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously  and  fraudulently  did  produce  an  infant,  then  and  there 
falsely  pretending  it  to  have  been  born  of  parents,  to  wit.,  of  E.  F.  and  G.  H 
his  -wife,  whose  child  then  and  there  would  be  entitled  to  inherit  certain 
real  estate  owned  by  the  said  E.  F.  in  his  lifetime,  described  as  follows : 
(insert  description)  with  intent  then  and  theie  of  intercepting  the  inheritance 
of  the  said  real  estate  from  the  said  A.  B.,  then  and  there  lawfully  entitled 
thereto,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided 
(conclude  as  inform  on  page  35). 

5.  Falsely  Personating  Anothee. 

§  603.  Provisions  of  the  Statute  —  Receiving  Money  or  Prop- 
erty. —  ""Whoever  falsely  personates  or  represents  another,  and 
in  such  assumed  character  receives  any  money  or  property 
intended  to  be  delivered  to  the  party  so  personated,  with  in- 
tent to  convert  the  same  to  his  own  use,  shall  be  deemed  to 
have  committed  larceny  of  the  money  or  property  so  ob- 
tained.'" 


People  V.  Gennung,  11  Wen^,  30;  and  see  People  v.  Crissie,  4  Denio,  527. 
■  R.  S.,  365,  §  94. 
'Id.,  867,  §103. 
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STATEMENT  OF  THE    OPFENSB    OF  RECEIVING  MONET    BY    FALSELY    PER- 
SONATING ANOTHER. 

(Oommence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously  and  falsely  did  personate  and  represent  the  said  A.  B., 
and  did  then  and  there  in  such  assumed  character  receive  the  sum  of  one 
hundred  dollars  in  money,  then  and  there  intended  to  be  delivered  to  the 
said  A.  B.,  with  intent  then  and  thereto  convert  the  same  to  his,  tlie  said  C. 
D.'s  own  use ;  and  so  the  said  A.  B.  on  his  oath  says,  that  the  said  0.  D.  then 
and  there  in  the  manner  and  form  aforesaid,  the  said  money  the  property  of 
the  said  A.  B.  from  the  said  A.  B.,  feloniously  did  steal,  take  and  carry  away, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  {con- 
clude  as  in  theform  on  page  35). 

§  604.  Performing  Various  Acts.  —  "Every  person  wlio  shall 
falsely  represent  or  personate  another,  and  in  such  assumed 
character  shall, — 

JFirst — Marry  another;  or. 

Second — Become  bail  or  surety  for  any  party  in  any  pro- 
ceeding, civil  or  criminal,  before  any  court  or  officer  author- 
ized to  take  such  bail  or  surety;  or, 

Thwd — Confess  any  judgment;  or. 

Fourth — Acknowledge  the  execution  of  any  conveyance  oi 
real  estate,  or  of  any  other  instrument  which  by  law  may  be 
recorded;  or. 

Fifth — Do  any  act  in  the  course  of  any  such  proceeding  or 
prosecution,  whereby  any  person  or  body  politic  may  be  in- 
jured in  any  event,  or  his  rights  or  interests  may  in  any 
manner  be  effected,  shall  be  imprisoned  in  the  penitentiary 
not  less  than  one  nor  more  than  ten  years."' 

STATEMENT   OF  THE   OFFENSE   OF    FALSELY    PERSONATING  ANOTHER   AND 
MARRYING  ANOTHER. 

(Oommence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously  and  falsely  did  represent  and  personate  one  G.  H.,  and 
did  then  and  there  in  such  assumed  character  marry  the  said  A.  B.,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided  (conclude 
as  inform  on  page  35). 

R.  S.,  367,  §  104. 
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6.  Featjds. 

§  605.  On  Gas  Companies. — "Any  person  who,  with  intent  to 
injure  or  defraud  any  gas  company,  body  corporate  or  in- 
dividual, shall  injure,  alter,  obstruct  or  prevent  the  action  of 
any  metre  provided  for  the  purpose  of  measuring  and  register- 
ing the  quantity  of  gas  consumed  by  or  at  any  burner,  orifice 
or  place,  or  cause  or  procure  any  such  metre  to  be  injured  or 
altered,  or  the  action  thereof  to  be  obstructed  or  prevented, 
or  who  shall  make  or  cause  to  be  made  any  connection  with 
any  gas  pipe  so  as  to  conduct  or  supply  illuminating  or  in- 
flamable  gas  to  any  burner  or.  orifice,  from  which  such  gas 
may  be  consumed,  without  passing  through  or  being  register- 
ed by  a  metre,  shall  be  punished  by  imprisonment  not  ex- 
ceeding three  months,  or  by  fine  not  exceeding  two  hundred 
and  fifty  dollars,  or  both."^ 

STATEMENT  OF  THE   OFFENSE    OF    FEATJDULENTLY  INJUMNa   THE    METRE 
OF  A  GAS  COMPANY. 

{Commence  as  inform  on  page  35)  that  C.  D.,  ou,  etc.,  at,  etc.,  in  tlie  said 
county,  with  intent  to  injure  and  defraud  the  {insert  name  of  the  company) 
gas  company,  unlawfully  and  fraudulently  did  injure,  alter,  obstrucl  and  pre- 
vent the  action  of  a  certain  metre  then  and  there  provided  by  the  said  com- 
pany for  the  purpose  of  measuring  and  registering  the  quantity  of  gas  con- 
sumed by  a  certain  burner  from  which  gas  might  be  consumed  then  and 
there,  being  in  the  house  of  the  said  C.  D.  there  situate,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  {conclude  as  in  form  on  page 
35). 

§  606.  On  Life  and  Accident  Insurance  Companies. — -"  If  any  per- 
son shall  obtain  or  cause  to  be  obtained,  or  attempt  to  obtain, 
from  any  life  or  accident  insurance  company,  any  sum  oi 
money  on  any  policy  of  life  or  accident  insurance  issued  by 
any  company  doing  business  in  this  state,  by  falsely  or  fraud' 
ulently  representing  the  person  insured  as  dead,  or  shall 
cause  any  person  to  be  insured  under  an  assumed  name,  and 
shall  falsely  represent  the  fictitious  person  so  insured  as  dead, 
and  shall  thereby  obtain,  cause  to  be  obtained,  or  attempt  to 

'  R.  S.,  369,  §  117. 
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obtain,  from  such  company  the  amount  of  snch  insurance,  or 
shall  falsely  obtain,  cause  to  be  obtained,  or. attempt  to  obtain, 
from  such  life  or  acccident  insurance  company  any  sum  of 
money  upon  any  life  or  accident  policy  of  such  company,  by 
means  of  false  and  fraudulent  written  representations  or  affida- 
vits, falsely  representing  that  the  person  whose  life  was  insured 
was  dead,  or  that  the  person  insured  against  accident  was  in- 
jured, every  person  so  offending  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof,  if  the  sum  so  obtained, 
attempted  or  caused  to  be  obtained,  shall  be  equal  to  or  exceed ' 
the  sum  of  twenty-iive  dollars,  shall  be  imprisoned  in  the 
penitentiary  not  exceeding  five  years;  and  if  the  sum  so  ob- 
tained, attempted  or  caused  to  be  obtained,  shall  be  less  than 
twenty-five  dollars,  shall  be  fined  not  more  than  one  hundred 
dollars,  or  be  confined  in  the  county  jail  not  exceeding  six 
months,  or  both,  at  the  discretion  of  the  court."-' 

STATEMENT  OP  THE  OFFENSE  OF  OBTAINING  MONEY  FKOM  INSUKANCB  COM- 
PANY BY  FALSELY  REPBBSENTING  THE  INSURED  AS  DEAD. 

(Oommence  an  in  form  on  page  35)  that  (J.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county  unlawfully  and  feloniously  did  obtain  the  sum  of  one  thousand 
dollars  in  money  from  a  life  insurance  company  called  {insert  the  name  of 
the  eom/pany)  on  a  policy  of  life  insurance  issued  by  the  said  company,  then 
and  there  doing  business  in  this  said  State  of  Illinois,  by  then  and  there 
falsely  and  fraudulently  representing  that  6.  H.,  the  person  insured  by  the 
said  company  by  virtue  of  the  said  policy  as  dead,  whereas  in  truth  and  in 
fact  the  said  G.  H.  was  not  then  dead  as  the  said  C.  D.,  then  and  there  well 
knew,  contrary  to  the  -form  of  the  statute  in  such  case  made  and  provided 
{conclude  as  inform  on  page  35). 

7.    FEArDULENT    StOCK. 

§  607.  Issuing. — "  Every  president,  cashier,  treasurer,  secre- 
tary, or  other  officer,  and  every  agent,  attorney,  servant,  or 
employe  of  any  bank,  railroad,  manufacturing  or  other  cor- 
poration, and  every  other  person  who  shall,  knowingly  and 
designedly,  and  with  intent  to  defraud  any  person,  bank,  rail- 
road, manufacturing  or  other  corporation,  issue,  sell,  transfer, 

'  R.  S.,  369,  §  118. 
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assign  or  pledge,  or  cause  or  procure  to  be  issued,  sold,  trans- 
ferred, assigned  or  pledged,  any  false,  fraudulent,  or  simulated 
certificate,  or  other  evidence  of  ownership  of  any  share  or 
shares  of  the  capital  stock  of  any  bank,  railroad,  manufactur- 
ing or  other  corporation,  shall  be  punished  by  fine  not  ex- 
ceeding two  thousand  dollars,  and  by  imprisonment  in  the 
penitentiary  not  more  than  ten  years,  as  the  jury  shall  de- 
termine.'" 

§  608.  Signing  with  Intent  to  Issue. — Every  president,  cashier, 
treasurer,  secretary,  or  other  officer,  and  every  agent  of  any 
bank,  railroad,  manufacturing  or  other  corporation,  who  shall 
willfully  and  designedly  sign  with  intent  to  issue,  sell,  pledge, 
or  cause  to  be  issued,  sold,  or  pledged,  any  false,  fraudulent,  or 
simulated  certificate  or  other  evidence  of  the  ownership  or 
transfer  of  any  share  or  shares  of  the  capital  stock  of  such 
corporation,  or  any  instrument  purporting  to  be  a  certificate 
or  other  evidence  of  such  ownership  or  transfer,  the  signing, 
issuing,  selling  or  pledging  of  which  by  such  president,  cash- 
ier, treasurer,  or  other  officer  or  agent,  shall  not  be  authorized 
by  the  charter  and  by-laws  of  such  corporation,  or  by  some 
amendment  thereof,  shall  be  punished  by  fine  not  exceeding 
two  thousand  dollars,  and  by  imprisonment  in  the  peniten- 
tiary not  more  than  ten  years,  as  the  jury  shall  determine."* 

STATEMENT  OP  THE   OFFENSE  OP  ISSUING  FRAUDULENT  STOCK  BY  A  PKE8I- 
DBNT  OP  A  KAILKOAD  COKPOBATION. 

{Oommence  as  in  form  on  page  35)  that  C.  D.  on,  etc.,  at,  etc.,  in  the  said 
county,  then  and  tliere  being  president  of  the  railroad  corporation  called 
the  (insert  the  name  of  the  corporation)  feloniously,  knowingly  and  design- 
edly, and  with  intent  to  defraud  the  said  railroad  corporation,  did  issue  a 
certain  false,  fraudulent  and  simulated  certificate  of  ownership  of  ten  shares 
of  the  capital  stock  of  the  said  railroad  corporation,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  {conclude as  informonpage  35). 

8.  Feaudulent  Sale  of  Lands. 

§609.  Provisions  of  the  Statute.  —  "Any  person,  after  once 

•  R  8.  370,  §  119. 
'  Id.,  §  130. 
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selling,  bartering  or  disposing  of  any  tract  or  tracts  of  land, 
town  lot  or  lots,  or  executing  any  bond  or  agreement  for  the 
sale  of  any  lands,  or  town  lot  or  lots,  who  shall  again  know- 
ingly and  fraudulently  sell,  barter  or  dispose  of  the  same 
tract  or  tracts  of  land,  or  town  lot  or  lots,  or  any  parts  there- 
of, or  shall  knowingly  and  fraudulently  execute  any  bond  or 
agreement  to  sell  or  barter  or  dispose  of  the  same  land,  or 
lot  or  lots,  or  any  part  thereof,  to  any  other  person  for  a 
valuable  consideration,  shall  be  imprisoned  in  the  peniten- 
tiary ^not  less  than  one  nor  more  than  ten  years.'" 

STATEMENT  OP  THE  OPPENSE  OP   SELLING  LAND  TWICE. 

(Commence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  after  once  selling  Ijy  agreement  in  writing  signed  and  sealed  by  the 
said  C.  D.  to  one  E.  F.,  a  certain  tract  of  land  described  as  follows ;  (insert 
description  of  the  land)  did  again  feloniously,  knowingly  and  fraudulently 
sell  and  dispose  of  the  same  tract  of  land  to  the  said  A.  B.,  by  agreement 
in  writing,  signed  and  sealed  by  the  said  C.  D.,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  (conclude  as  inform  on  page  35). 

9.  Feaudulent  Conveyance. 

§  610.  Of  Real  and  Personal  Property.  —  "  Every  person  who 
shall  be  a  party  to  any  fraudulent  conveyance  of  any  lands,  ten- 
ements or  hereditaments,  goods  or  chattels,  or  any  right  or 
interest  issuing  out  of  the  same,  or  to  any  bond,  suit,  judg- 
ment or  execution,  contract  or  conveyance  had,  made  or  con- 
trived, with  intent  to  deceive  and  defraud  others,  or  to  defeat, 
hinder  or  delay  creditors  or  others  of  their  just  debts,  dam- 
ages or  demands,  or  who,  being  a  party  as  aforesaid,  at  any 
time  shall  wittingly  and  willingly  put  in  use,  avow,  maintain, 
justify  or  defend  the  same  or  any  of  them  as  true,  and  done, 
had  or  made  in  good  faith,  or  upon  good  consideration,  or 
shall  sell,  alien  or  assign  any  of  the  lands,  tenements,  heredi- 
taments, goods,  chattels  or  other  things  before  mentioned,  to 
him  conveyed  as  aforesaid,  or  any  part  thereof,  shall  be  fined 
not  exceeding  one  thousand  dollars.'" 

'  R.  S.,  370,  §  131,  see  ante  §  462. 
'  K  8.,  370,  §  122. 
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STATEMENT  OP  THE  OFFENSE    OF  BEING   A   PAKTY    TO   A     FBAtlDULEHT 
CONVEYANCE. 

{Gommence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc..  In  the  said 
county,  unlawfully  did  be  a  party  to  a  fraudulent  conveyance  from  the  said 
0.  D.  to  one  E.  F.,  of  certain  lands  described  as  follows;  {insert  description 
of  the  lands)  with  intent  to  defeat,  hinder  and  delay  the  said  A.  B.,  and 
others,  then  and  there  being  creditors  of  the  said  C.  D.,  of  their  just  debts, 
damages  and  demands,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  {conclude  as  inform  on  page  35). 

10.  Fkaudulent  Acknowledgment. 

§  611.  Punishment.  —  "  If  any  officer  authorized  to  take  any 
proof  and  acknowledgment  of  any  conveyance  of  real  or  per- 
sonal property,  or  other  instrument,  willfully  certifies  that 
such  conveyance  or  other  instrument  was  duly  proven  or  ac- 
knowledged by  any  party  thereto,  when  no  such  acknowl- 
edgment or  proof  was  made,  or  was  not  made  at  the  time  it 
was  certified  to  have  been  made,  with  intent  to  injure  or  de- 
fraud, or  to  enable  any  other  person  to  injure  or  defraud,  he 
shall  be  imprisoned  in  the  penitentiary  not  less  than  one  nor 
more  than  five  years,  or  confined  in  the  county  jail  not  ex- 
ceeding one  year,  and  fined  not  exceeding  one  thousand 
dollars."' 

STATEMENT   OF    THE   OFFENSE   OF  TAKING  A  FRAUDULENT 
ACKNOWLEDGMENT. 

{Commence  as  in  form  on  page  35)  that  0.  D.,  on,  etc,  at,  etc.,  in  said 
county,  then  and  there  being  a  notary  public  duly  appointed  and  qualified, 
and  authorized  to  take  acknowledgments  of  deeds  for  the  conveyance  of 
real  property  in  the  said  county,  feloniously  and  willfully  did  certify  that  a 
certain  conveyance  of  real  property  from  E.  F.  to  G.  H.,  was  duly  acknowl- 
edged by  the  said  E.  F.,  a  party  thereto,  when  no  such  acknowledgment 
was  in  truth  and  in  fact  made,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  {con/ilade  as  in  form  on  page  85). 

11.  Feaudulent  Eeceipts. 

§  612.  Issuing  by  Warehousemen  and  Others.  —  "Whoever  frau- 
dulently makes  or  utters  any  receipt,  or  other  written  evidence 

'  R.  S.,  370,  §  123. 
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of  the  delivery  or  deposit  of  any  grain,  flour,  pork,  wool,  salt, 
or  other  goods,  wares  or  merchandise,  xipou  any  wharf  or 
place  of  storage,  or  in  any  warehouse,  mill,  store  or  other 
building  when  the  quantity  specified  therein  has  not,  in  fact, 
heen  delivered  or  deposited  as  stated  in  such  receipt  or  other 
evidence  of  the  delivery  or  deposit  thereof,  and  is  not,  at  the 
time  of  issuing  the  same,  still  in  store,  and  the  property  of 
the  person  to  whom  or  to  whose  agent  the  receipt  is  issued, 
or  for  the  whole  or  any  part  of  which  any  other  rBceipt  is 
outstanding  or  uncanceled,  shall  be  imprisoned  in  the  peni- 
tentiary not  lees  than  one  nor  more  than  ten  years.'" 

STATEMENT  OF  THE   OFFENSE   OF  MAKINS  A  FKATJDTJLBKT  RECEIPT  BY  A 
■WAKEHOnSEMAN. 

(Gommence  as  in  form  on  page  35)  that  0.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously  and  fraudulently  did  make  and  deliver  a  certain  receipt 
to  one  E.  F.  as  evidence  of  the  delivery  and  deposit  of  one  thousand  bushels 
of  wheat  in  the  warehouse  of  the  said  C.  D.,  by  the  said  E.  P.,  there  situ- 
ate when  the  quantity  specified  therein  had  not  in  fact  been  delivered  nor 
deposited  in  the  said  warehouse  as  stated  in  the  said  receipt,  and  was  not  at 
the  time  of  issuing  such  receipt  then  in  store,  nor  the  property  of  the  said  E. 
F.  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  {con- 
clude as  infbnn  on  page  35). 

§  613.  Removal  of  Warehouse  Goods.  —  "Whoever,  having 
given  any  such  receipt  or  written  evidence  of  deposit  or  stor- 
age as  is  specified  in  the  preceding  section,  or,  being  in  the 
possession  or  control  of  such  property,  shall  sell,  encumber, 
ship,  transfer,  or  in  any  manner  remove  from  the  place  of 
storage,  or  allow  the  same  to  be  done,  any  such  grain,  flour, 
pork,  wool,  salt,  or  other  goods,  wares  and  merchandise,  with- 
out the  written  consent  of  the  holder  of  such  receipt  or  other 
evidence  of  deposit  or  storage,  except  in  cases  of  necessity  for 
the  purpose  of  saving  such  property  from  loss  or  damage  by 
fire,  flood  or  other  accident,  shall  be  imprisoned  in  the  peni- 
tentiary not  less  than  one  nor  more  than  ten  years.'" 

'  R.  S.,  371,  §  134 
« Id.,  §  125. 
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STATEMENT  OF  THE   OFFENSE   OF   REMOVING  GOODS   RECEIVED    FOB  STOR- 
AGE  WITHODT   THE   CONSENT  OF  THE   OWNER. 

{Gommerhce  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  then  and  tliere  having  given  to  the  said  A.  B.  a  receipt  as  evidence 
of  the  delivery,  deposit  and  storage  of  five  thousand  bushels  of  oats,  in  the 
store-house  of  the  said  C.  D.,  and  having  then  and  there  received  from  the 
said  A.  B.  the  oats  specified  in  the  said  receipt  into  his  the  said  C.  D.'s 
possession  and  control,  and  stored  tliem  in  the  said  store-house,  feloniously 
did  remove  the  same  from  the  said  store-house  without  the  consent  of  the 
said  A.  B.,  it  tlien  and  there  not  being  necessary  to  remove  the  said  prop- 
erty for  the  purpose  of  saving  the  same  from  loss  by  fire,  flood  or  other  ac- 
cident, contrary  to  the  form  of  the  statute  in  such  case  made  and  provided 
(conclude  as  in  form  onpage  35). 

12.  Lotteries. 

§  614.  Setting  up  of.  —  "  Whoever  sets  up  or  promotes  any 
lottery  for  money,- or  by  way  of  lottery  disposes  of  any  prop- 
erty of  value,  real  or  personal,  or  under  pretense  of  a  sale, 
gift  or  delivery  of  any  other  property,  or  any  right,  privilege 
or  thing  whatever,  disposes  of,  or  offers  or  attempts  to  dis- 
pose of,  any  real  or  personal  property,  with  intent  to  make 
the  disposal  of  such  real  or  personal  property  dependent  upon  or 
connected  with  any  chance  by  dice,  lot,  numbers,  game,  hazard 
or  other  gambling  device,  whereby  such  chance  or  device  is 
made  an  additional  inducement  to  the  disposal  or  sale  of  the 
said  property,  and  whoever  aids  either  by  printing  or  writing, 
or  is  in  any  way  concerned  in  the  setting  up,  managing  or 
drawing  of  any  such  lottery,  or  in  such  disposal  or  offer  or 
attempt  to  dispose  of  property  by  any  such  chance  or  device, 
shall,  for  each  offense,  be  fined  not  exceeding  two  thousand 
dollars.'" 

§  615.  Permitting. — "  "Whoever,  in  a  house,  shop  or  building, 
owned  or  occupied  by  him,  or  under  his  control,  knowingly 
permits  the  setting  up,  managing  or  drawing  of  such  lottery, 
or  such  disposal  or  attempt  to  dispose  of  property,  or  the  sale 
of  a  lottery  ticket,  or  share  of  a  ticket,  or  any  other  writing, 
certificate,  bill,  token  or  other  device,  purporting  or  intended 

'  R.  S.,  378,  §  180. 
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to  entitle  the  holder,  bearer  or  any  other  person  to  a  prize,  or 
to  a  share  of,  or  interest  in  a  prize,  to  be  drawn  in  a  lottery, 
or  in  such  disposal  of  property,  and  whoever  knowingly  suf- 
fers money  or  other  property  to  be  raffled  for  in  such  house, 
shop  or  building,  or  to  be  won  there  by  throwing  or  using 
dice,  or  by  any  other  game  of  chance,  shall,  for  each  offense, 
be  fined  not  exceeding  two  thousand  dollars.'" 

§  616.  Selling  Tickets,  etc.  —  ""Whoever  sells,  either  for  him- 
self or  for  another  person,  or  ofiers  for  sale,  or  has  in  his  pos- 
session, with  intent  to  sell  or  oifer  for  sale,  or  to  exchange  or 
negotiate,  or  in  anywise  aids  or  assists  in  the  selling,  nego- 
tiating or  disposing  of  any  ticket  in  any  such  lottery,  or  a 
share  of  a  ticket,  or  any  such  writing,  certificate,  bill,  token 
or  other  device,  or  any  share  or  right  in  such  disposal  or 
offer  as  is  mentioned  in  this  act,  whether  such  lottery  or  the 
drawing  thereof  is  in  this  state  or  elsewhere,  shall,  for  each 
offense,  be  fined  not  exceeding  two  thousand  dollars."^ 

§  617.  Second  Conviction.  —  "Whoever,  after  being  convicted  of 
any  offense  mentioned  in  either  of  the  four^  preceding  sec- 
tions, commits  the  like  offense  or  any  of  the  offenses  therein 
mentioned,  shall,  in  addition  to  the  fine  before  provided,  be 
confined  in  the  county  jail  not  exceeding  one  year."'' 

§618.  Prizes,  etc..  Forfeited. — "All  sums  of  money  and  every 
other  valuable  thing  drawn  as  a  prize,  or  as  a  share  of  a  prize,  in 
any  lottery,  and  all  property  disposed  of,  or  offered  to  be  dispos- 
ed of,  by  any  chance  or  device,  under  the  pretext  mentioned  in 
section  one  hundred  and  eighty  thereof,  by  any  person  being 
an  inhabitant  or  resident  within  this  state,  and  all  sums  of 
money  or  other  things  of  value  received  by  any  such  person, 
by  reason  of  his  being  the  owner  or  holder  of  any  ticket  or 
share  of  a  ticket  in  a  lottery  or  pretended  lottery,  or  of  any 
share  or  right  in  any  such  scheme  of  chance,  or  such  device, 
contrary  to  the  provisions  of  this  act,  shall  be  forfeited,  and 

'  R.  S.,  379,  §  181. 

'  Id.,  §  183.  . 

°  This  refers  to  the  three  preceding  sections  and  to  ante  g  259. 

•  R.  S.,  379,  §  184. 
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may  be  recovered  by  an  information  filed,  or  by  an  action  for 
money  had  and  received,  brought  by  the  attorney -general, 
or  the  state's  attorney  in  the  proper  county,  in  the  name  and 
behalf  of  the  people  of  the  State  of  Illinois.'" 

STATEMENT  OF  THE  OFFENSE  OF  SETTING  UP  A  LOTTERY. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  oe,  etc.,  at,  etc.,  in  said 
county  unlawfully  did  set  up  a  lottery,'  for  the  sum  of  five  hundred  dollars 
in  money,' with  intent*  to  make  the  disposal  of  the  said  money  dependent 
upon  a  chance  by  numhers,  whereby  the  said  chance  was  then  and  Ihere 
made  an  additional  inducement  to  the  disposal  of  the  said  money,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided  {conclude  as  in 
form  on  page  35). 

STATEMENT  OF  THE    OFFENSE   OF  PERMITTING  THE  SETTING  UP  OP  A  LOT- 
TERY IN  A  BUILDING  BY  THE   OWNER. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  iu  a  house^  owned  and  occupied  by  the  said  C.  D.,  and  under  his 
control,  unlawfully  and  knowingly  did  permit  the  setting  up,  managing,  and 
drawing  of  a  lottery,  in  which  certain  articles  of  personal  property,  to  wit. 
one  horse,  of  the  value  of  three  hundred  dollars,  one  watch  of  the  value  of 
two  hundred  dollars,  one  piano  of  the  value  of  one  thousand  dollars,  the 
goods  and  chattels  of  one  B.  P.,  were  disposed  of  by  way  of  a  lotteiy,  to 
one  G.  H.,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided (conclude  as  inform  onpage  35). 

'  R.  S.,  379,  §  185. 

'  It  is  not  necessary  to  state  the  name  of  the  lottery.  Com.  v.  Horton  2 
Gray  69;  Com.  v.  Hooper,  5  Pick.,  43;  Com.  v.  Johnson,  Thatch.  C.  C,  284; 
Com.  V.  Clapp,  5  Pick.,  41 ;  contra,  Com.  v.  Gillespie,  7  Serg.  &  R.,  469. 

'  The  particular  kind  of  property  to  be  disposed  of  by  lottery  must  be 
stated,  Marklei).  State,  3  Ind.,  535. 

*  It  is  essential  to  specify  the  intent  for  which  the  lotteiy  was  set  up,  that 
being  a  part  of  the  description  of  the  oflFense,  People  v.  Taylor,  3  Denio,  91 ; 
but  see  People  v.  Warren,  4  Barb.,  314;  Charles  «.  People,  1  Com.  N.  Y., 
180. 

'  An  indictment  which  alleges  that  the  defendant,  in  a  house  occupied 
by  him  "  did  unlawfully  and  knowingly  permit  the  setting  up  of  a  lottery 
in  which  certain  articles  of  personal  property  and  of  value  were  disposed 
of  by  way  of  a  lottery,"  is  suflScient,  without  stating  the  name  of  the 
lottery,  or  describing  the  articles  disposed  of,  or  stating  their  value,  or  the 
names  of  their  owners,  or  of  the  persons  who  received  them  as  prizes. 
Com.  •».  Horton,  2  Gra}',  69 ;  Solomon  v.  State,  27  Ala.,  26. 
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STATEMENT   OP  THE  OFFENSE   OF  SELLING  A  LOTTERY  TICKET. 

(Commence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  did  sell'  a  ticket"  in  a  certain  lottery,  then  and  there  set 
up  to  dispose  of  certain  real  property,  described  as  follows  (insert  the  de- 
scription of  the  property.)  of  the  value  of  five  thousand  dollars,  the  prop- 
erty of  the  said  (J.  D.,  with  intent'  to  make  the  disposal  of  the  said  real 
property  dependent  upon  a  chance  by  numbers  whereby  the  said  chance 
was  made  an  additional  inducement  to  the  disposal  and  sale  of  the  said 
property,*  contrary  to  the  forrh  of  the  statute  in  such  case  made  and 
provided  (conclude  as  inform  on  page  35). 

§619.  What  a  Lottery. —The  term  "lottery"  has  no  techi- 
cal  meaning,  in  law  distinct  from  its  popular  signification, 
though  it  is  defined  to  be  a  scheme  for  the  distribution  of 
prizes  by  chance."  It  has  been  considered  unnecessary  to  a 
lottery  that  there  should  be  any  blanks;"  but  there  must  be 
some  property  disposed  of  by  chance  or  lot.'  An  annual  dis- 
tribution by  lot  among  the  members  of  an  art  union  is  a  lot- 
tery.' Where  it  appeared  that  the  defendant  was  conducting 
what  he  termed  a  gift  sale  establishment,  and  kept  upon  his 

'  A  count  in  an  indictment  which  alleged  that  the  defendant  "did  unlaw- 
fully offer  for  sale  and  did  unlawfully  sell,"  was  held  not  to  be  bad  for 
duplicity.  Com.  «.  Johnson,  Thatcher  C.  C,  384;  Com.  v.  Eaton,  15 
Pick.,  273. 

'  It  is  not  necessary  to  particularly  describe  the  ticket,  or  to  give  a  copy 
of  it.  It  is  sufficient  to  describe  it  in  the  language  of  the  act.  Dunn  v.  People, 
40  Ills.,  466 ;  Frceleigh  «.  State,  8  Mo.,  606 ;  Com.  v.  Johnson,  Thaich. 
C.  C,  284;  contra  Com.,  v.  Gillespie.,  7  Serg.  &  R,  469;  State  •«.  Scribner, 
2  Gill  &  J.,  246.  In  Missouri  an  indictment  under  the  statute  need  not 
employ  the  term  "  lottery  tickets."  The  words  "  device  in  the  nature  of  a 
lottery  "  are  sufficient.    State  «.  Kennon,  21  Mo.,  263. 

'  It  is  sufficient  if  the  intent  appears  argumentatively  (especially  after 
verdict).  People  v.  Warren,  4  Barb.,  314 ;  Charles  v.  People,  1  Com.  N.  Y.,  180. 

'  In  an  indictment  for  having  in  possession  lotterj'  tickets,  with  intent  to 
sell  or  offer  them  for  sale,  it  is  not  necessary  to  aver  the  intent  of  the  de- 
fendant to  sell  or  offer  them  for  sale  in  the  county  or  in  this  state.  Com.  v. 
Dana,  3  Met.,  339. 

'  Dunn  V.  People,  40  Ills.,  467 ;  Governors,  etc.,  v.  Art  Union,  7  N.  Y.,  239. 

'2  Zab.,  465;  Dunn  v.  People,  40  Ills.,  468;  Wooden  v.  Shotwell,  4 
Kab.,  789. 

'  Dunn  V.  People,  40  Ills,  466 ;  People  v.  Payne,  3  Denio,  88 ;  Thomas  v. 
People,  59  Ills.,  160. 

'  Governors  of  the  Alms-house  of  New  York  v.  Art  Union,  7  N.  Y.,  238. 
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desk  at  his  place  of  business  a  box  filled  with  envelopes  pur- 
porting to  contain  some  valuable  receipts  and  popular  songs, 
and  also  a  card,  descriptive  of  some  one  of  an  immense  stock 
of  various  articles  of  different  values  worth  one  million  and 
five  hundred  thousand  dollars,  all  to  be  sold  for  one  dollar 
each,  without  regard  to  the  value,  and  not  to  be  paid  for  until 
the  purchaser  of  the  envelope  knew  what  he  was  to  receive, 
and  that  the  price  of  the  envelope  was  twentj-five  cents,  an 
indictment  was  maintained  under  the  statute  and  the  court 
held  that  the  sale  of  one  of  these  envelopes  was  a  sale  of  a  lot- 
'  tery  ticket,  the  element  of  chance  consisting  not  in  what  the 
holder  might  do  with  his  card  and  dollar  after  he  had  pur- 
chased the  envelope,  but  in  the  purchase  of  the  envelope 
itself,  which,  as  was  represented  by  the  seller,  would  give  him 
the  right  to  buy  for  one  dollar  an  article  worth  hundreds  of 
doUors,  or  one  of  little  or  no  value.*  The  statute  prohibiting 
the  setting  up  of  lotteries  and  the  sale  of  lottery  tickets  is  con- 
stitutional.^ 

§  620.  What  a  Sale  of  a  Lottery  Ticket.  —  A  person  selling 
a  chance  in  a  lottery  and  retaining  in  his  own  hands  the  ticket 
or  other  evidence  of  the  chance,  sells  a  ticket  within  the  mean- 
ing of  the  statute.' 

'  Dunn  V.  People,  40  Ills.,  466. 

"  Preleigh  v.  State,  8  Mo.,  606;  State  v.  Sterling,  8  Mo.,  697. 

=  Com.  I).  Pollard,  Thatch.  C.  C,  380. 
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.  SECTION  VII. 

Offenses  Against  the  Public  Morality,  Health  and 
Public  Policy. 

§  621.  Adulteration  of  Food,  Candies,  etc. 
632.  Of  Liquor. 

623.  Of  Milk. 

624.  Of  Medicine. 
635.  Adultei-y. 

626.  Proof  of  Adultery. 

637.  What  Sufficient  Evidence  of  Adultery. 

628.  Bigamy — Definition  and  Puniskment. 

629.  Proof  and  Venue. 

630.  Marrying  a  Bigamist. 

631.  Evidence  of  the  Marriages. 

632.  "When  Husband  or  Wife  may  he  a  Witness— Bflect  of  Absence  of— 

Evidence  of  being  Alive. 

633.  Defense  to  an  Indictment  for  Bigamy. 

634.  Circulating  Obscene  Books,  etc. 

635.  Issuing  or  Uttering  Unauthorized  Currency. 

636.  Gaming  Houses — Provisions  of  the  Statute  as  to. 

637.  Evidence  that  the  Gaming  House  was  Kept  by  the  Defendant. 

638.  Of  Gaming  for  Money  or  other  Valuable  Thing. 

639.  Gaming  in  a  Tavern. 

640.  Gaming  Decoys. 

641.  Gambling  in  Grain. 

643.  Incest  of  Father  and  Daughter. 

643.  Of  Relatives. 

644.  Evidence  of  Incest— Admissions. 

645.  Sending  a  Challenge  for  a  Prize  Fight — Training  for. 

646.  Engaging  in  a  Prize  Fight. 

647.  Aids,  Seconds,  etc. 

648.  Leaving  the  State  to  Fight. 

649.  Sparring  and  Boxing  Exhibitions. 

650.  Preventing  Prize  Fights,  etc. 

1.  Adulteration. 
§621.  Of  Food,  Candles,  etc.  —  "Whoever  fraudulently  adul- 
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terates,  for  the  purpose  of  sale,  bread  or  any  other  substance 
intended  for  food,  or  any  candy  or  confection,  with  any  sub- 
stance which  is  poisonous  or  injurious  to  health,  and  whoever 
sells  or  offers,  or  keeps  for  sale  any  adulterated  bread  or 
other  substance  intended  for  food,  or  candy  or  confection, 
knowing  the  same  to  be  so  adulterated,  or  shall  sell  or  offer 
to  sell,  or  keep  for  sale  any  flesh  of  any  diseased  animal  or 
other  corrupt  or  unwholesome  poison,  shall  be  confined  in 
the  county  jail  not  exceeding  one  year,  or  be  fined  not  ex- 
ceeding one  thousand  dollars,  or  both,  in  the  discretion  of  the 
court.'" 

STATEMENT  OP  THE  0PPEN8B  OP  ADnLTBRATING  POOD. 

{Oommenm  as  in  tht  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  and  fraudulently  did  adulterate,  for  the  purpose  of 
sale,  a  certain  quantity  of  bread  intended  for  food,  with  a  certain  poison- 
ous substance  called  {insert  the  name  of  the  substance),  contrary  to  the  form 
of  the  statute  In  such  case  made  and  provided  (conclude  as  in  form  on 
page  35). 

§  622.  Of  Liquor.  —  "  Whoever  adulterates,  for  the  purpose 
of  sale,  any  liquor  used  or  intended  for  drink,  with  cocculus- 
indicus,  vitriol,  grains  of  paradise,  opium,  alum,  capsicum, 
copperas,  laurel  water,  logwood,  Erazil-wood,  cochineal,  sugar 
of  lead,  or  any  other  substance  which  is  poisonous  or  inju- 
rious to  health,  and  whoever  sells  or  offers,  or  keeps  for  sale 
any  such  liquor  so  adulterated, — shall  be  confined  in  the 
county  jail  not  exceeding  one  year,  or  fined  not  exceeding 
one  thousand  dollars,  or  both."^ 

STATEMENT  OP  THE   OPPBNSE  OP   ADULTERATINO  LIQUORS. 

(Oommence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  did  adulterate  for  the  purpose  of  sale,  a  certain  kind  of 
liquor  called  brandy,  then  and  there  intended  for  drink  of  persons,  with 
cocculus-indicus,  a  substance  which  was  then  and  there  poisonous  and  in- 
jurious to  health,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  {conclude  as  in  form  on  page  35). 

>  R.  S.,  353,  §  7. 

•Id.,  §a 


ADULTEEY.  443 

§623.  Of  Milk.  —  "Whoever  adulterates,  for  tlie  purpose  of 
sale,  any  milk  with  water,  chalk  or  other  substance,  or  know- 
ingly sells  any  such  adulterated  milk,  shall  be  confined  in  the 
county  jail  not  exceeding  one  year,  or  fined  not  exceeding 
five  hundred  dollars."^ 

STATEMENT  OP  THE   OFFENSE   OB'    ADULTBBATINa  MILK. 

{Commence  as  inform  on  page  35)  thatC.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  did  adulterate,  for  the  purpose  of  sale,  Ave  quarts  of 
milk  with  water,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  {conclude  as  inform  on  page  85). 

§  624.  Of  Medicine.  —  "  "Whoever  fraudulently  adulterates, 
for  the  purpose  of  sale,  any  drug  or  medicine,  or  sells  or  of- 
fers, or  keeps  for  sale  any  fraudulently  adulterated  drug  or 
medicine,  knowing  the  same  to  be  adulterated,  shall  be  con- 
fined in  the  county  jail  not  exceeding  one  year,  or  fined  not 
exceeding  one  thousand  dollars,  and  such  adulterated  drugs 
and  medicines  shall  be  forfeited  and  destroyed."^ 

STATEMENT  OP  THE  OPPENSE   OP  ADULTERATING  MEDICINES. 

(Commence  as  inform  on  page  35).  that  C.  D.,  on,  etc.,  at.,  etc.,  in  the  said 
county,  fraudulently  did  adulterate,  for  the  purpose  of  sale,  a  certain  drug 
called  quinine,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  (conclude  as  inform  on  page  35). 

2.  Adulteet. 

§  625.  Provisions  of  tlie  Statute.  —  "If  any  man  and  woman 
shall  live  together  in  an  open  state  of  adultery,  or  fornication, 
or  adultery  and  fornication,  every  such  person  shall  be  fined 
not  exceeding  five  hundred  dollars,  or  confined  in  the  county 
jail  not  exceeding  one  year.  For  the  second  ofifense,  such  man 
or  woman  shall  be  severally  punished  twice  as  much  as  the 
former  punishment,  and  for  a  third  ofl^ense,  treble,  and  thus 
increasing  the  punishment  for  each  succeeding  ofi'ense;  Pro- 
vided, however,  that  it  shall  be  in  the  power  of  the  party  or 

•  R.  S.,  358,  §9;  Com.  v.  Haynes,  107  Mass.,  194. 
'  R.  S.,  353,  §  10. 
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parties  offending  to  prevent  or  suspend  the  prosecution  by 
their  intermarriage,  if  such  marriage  can  be  legally  solem- 
nized, and  upon  the  payment  of  the  costs  of  such  prosecution.'" 
§626.  Proof.  —  "The  offense  of  adultery  shall  be  sufficientlj' 
proved  by  circumstances  which  raise  the  presumption  of  co- 
habitation and  unlawful  intimacy."^ 

STATEMENT  OP  THE   OPPBNSB   OP  ADULTEBT   AND  FORNICATION. 

Oommence  as  inform  on  page  35)  that  C.  D.,  on  the day  of ,  A.  D., 

18 — ,  and  on  divers  other  days  and  times,  as  well  before  as  after  tliat  day,  at, 
etc.,  in  the  said  county,  at  the  times  aforesaid,  being  a  married  (or  ^'single") 
man  having  a  lawful  wife  then  living,  and  E.  F."  at  the  times  aforesaid  be- 
ing a  married  {or  '■'single")  woman,  having  a  lawful  husband  then  living, 
and  at  all  of  the  said  times  not  being  married  to  each  other,*  unlawfully 
and  wrongfully  did  live  together  in  an  open  state  of  adultery,'^  {or  '■'■fornica- 
tion" or  ^^aduUery  and  fornication"),  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  {conclude  as  in  form  on  page  35). 

'  R.  S.,  563  §  11.  As  to  the  construction  of  the  statute  of  Iowa,  see  Sta'o 
V.  Dingee,  17  Iowa,  232  ;  State  «.  Roth,  17  Iowa,  336.  At  common  law 
neither  adultery  nor  fornication  was  indictable.  Barb.  Cr.  L.,  222 ;  State  a. 
Moore,  1  Swan  Tenn.,  136 ;  State  ».  Smith,  33  Texas,  167 ;  Anderson  t>.  Com., 
6  Rand.,  627 ;   State  v.  Brunson,  2  Bailey,  149 ;  Com.  o.  Isaacks,  5Rand.,  631. 

=  R.  S.,  354,  §12;  Baker  «.U.  S.,  1  Pin.  Wis.,  641;  State  v.  Tully,  18 
Iowa,  88. 

^  Where  the  indictment  alleged  that  tlie  adultery  n-as  committed  with 
"Adaline  Winders,"  and  the  proofs  showed  that  it  was  committed  with 
"  Mary  Adaline  Winders,"  the  variance  was  held  to  be  fatal.  State  v.  Dud- 
ley, Wis.,  664 ;  State  v.  Krislier,  24  Wis.,  64 ;  State  v.  Kube,  20  Wis.,  217. 

*  An  allegation  that  the  parties  were  not  married  to  each  other  is  indis- 
pensable.   Moore  n.  Com.,  6  Met.,  643;  State  v.  Clinch,  8  Iowa,  401. 

'  Criminal  intercourse  between  an  unmarried  person  and  another  unmar- 
ried person  of  the  opposite  sex  is  fornication.  Com.  o.  Putnam,  1  Pick.,  136. 
If  only  one  of  the  parties  is  married,  the  act  of  sexual  intercourse  between 
them  is  adultery  in  the  one  married  and  fornication  in  the  other.  Miner  v. 
People,  58  Ills.,  59;  Hull  ».  Hull,  3  Strob.  Eq.,  174;  State  v.  Wallace,  9  N. 
H.,ol5;  Hunter  v.  United  States,  1  Piu.,  91;  Com.  «.  Call,  31  Pick., 509; 
but  since  each  is  an  accessory  to  the  oflfense  of  the  other,  it  is  presumed  that 
the  married  person  may  be  convicted  of  fornication,  and  the  unmarried 
person  of  adultery;  R.  S.,  393,  %%21i,  375;  State  v.  Pearce,  3  Blackf.,  318; 
State  V.  Henton,  6  Ala.,  864;  State  v.  Wallace,  9  N.  H.,  518;  Warden  v.  State, 
18  Ga.,  364;  contra,  Resp  v.  Roberts,  2  Dall.,  124;  Com.  v.  Wentz,  1  Aahm., 
269.  Criminal  intercourse  between  two  persons,  if  both  are  married,  is 
adultery  in  both.    Hinton  v.  United  States,  1  Pin.  Wis.,  91. 
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§627.  Evidence.  —  In  order  to  constitute  the  crime  of  adul- 
tery or  fornication  the  parties  must  dwell  together  openly  and 
notoriously.  Circumstances,  to  raise  the  presumption  of  un- 
lawful intimacy,  should  amount  to  enough  to  produce  a  belief 
or  conviction  of  the  judgment  that  the  parties  have  been  in  the 
habit  of  having  illicit  intercourse  with  each  other  as  if  the  re- 
lation of  husband  and  wife  existed ;  one  sexual  intercourse  is 
not  sufficient  to  complete  the  offense.^  In  order  to  sustain 
the  charge  of  adultery  there  must  be  proof  of  actual  marriage.^ 
This  may  be  shown  by  the  admissions  of  the  defendant.'  Repu- 
tation, is  not  sufficient.  On  the  trial  of  such  charge,  the  hus- 
band is  not  a  competent  witness  for  or  against  the  wife,*  but 
he  is  a  competent  witness  against  the  person  who  is  alleged 
to  have  committed  adultery  with  her.'  On  the  trial  of  an  in- 
dictment of  two  persons  for  living  in  an  open  stat6  of  adul- 
tery with  each  other,  a  witness  may  testify  that  in  passing 
through  the  room  where  the  defendants  were  he  heard  one  of 
them  in  speaking  to  the  other  admit  the  adultery,  although 
he  did  not  hear  the  rest  of  their  conversation." 

3.  Bigamy. 

§  628.  Definition  and  Punishment.  —  "  Whoever,  having  a  for- 
mer husband  or  wife  living,  marries  another -person,  or  con- 
tinues to  cohabit  with  such  second  husband  or  wife  in  this 
state,  shall  be  deemed  guilty  of  bigamy,  and  be  imprisoned  in 
the  penitentiary  not  less  than  one  nor  more  than  five  years, 
and  fined  not  exceeding  one  thousand  dollars :  Provided,  noth- 
ing herein  contained  shall  extend  to  any  person  whose  hus- 
band or  wife  shall  have  been  continually  absent  from    such 

'  Searls  v.  People,  13  111.,  597 ;  Miner  ».  People,  58  111.,  60 ;  Baker  v.  U.  S., 
1  Pin.  Wis.,  641. 

'  Miner  v.  People,  58  111.,  60 ;  Smitherman  v.  State,  37  Ala.,  23 ;  State  v. 
Wilson,  33  Iowa,  364;  State  b.  Sanders,  30  Iowa,  583. 

'  State  v.  Sanders,  30  Iowa,  583. 

'  Miner  v.  People,  58  111.,  60 ;  Harmon  v.  Harmon,  16  111.,  85 ;  contra.  State 
B.  Bennett,  31  Iowa,  34. 

»  State  V.  Dudley,  7  Wis.,  664. 

'  Com.  t>.  Pitsinger,  110  Mass.,  101. 
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person  for  the  space  of  five  years  together,  prior  to  the  said 
second  marriage,  and  he  or  she  not  knowing  snch  husband 
or  wife  to  be  living  within  that  time.  Also,  nothing  herein 
contained  shall  extend  to  any  person  that  is,  or  shall  be  at  the 
time  of  snch  second  marriage,  divorced  by  lawful  authority 
from  the  bands  of  such  former  marriage,  or  to  any  person 
where  the  former  marriage  hath  been  by  lawful  authority 
declared  void."^ 

§  629.  Proof  and  Venue.  —  "It  shall  not  be  necessary  to  prove 
either  of  the  marriages  by  register  or  certificate  thereof,  or 
other  record  evidence;  but  the  same  may  be  proved  by  such 
evidence  as  is  admissible  to  prove  a  marrriage  in  other  cases. 
The  offense  may  be  alleged  to  have  been  committed,  and  the 
trial  may  take  place  in  the  county  where  cohabitation  shall 
have  occurred."^ 

§  630.  Marrying  a  Bigamist.  —  "  If  any  man  or  woman  being 
unmarried  shall  knowingly  marry  the  husband  or  wife  of  an- 
other, or  continue  to  cohabit  with  such  husband  or  wife  in 
this  state,  such  man  or  woman  shall  be  fined  not  more  than 
five  hundred  dollars,  or  confined  in  the  county  jail  not  ex- 
ceeding one  year,  or  both,  in  the  discretion  of  the  court.'" 

STATBMBNT  OF  THE   OPPENSB   OF  BIGAMY.* 

{Commence  as  in  form  on  page  35)  That  0.  D.,  on  the day  of 

A.  D.  18 — ,  at'  the, town  of ,  in  the  county  of  ,  and  state  of 

,  did  lawfully  marry  one  E.  F. ;  and  that  the  said  C.  D.  afterwards, 

while  having  the  said  E.  F.  for  his  wife,  and  during  her  life,  fo  wit.,  on  the 

'B.  a,  355,  §38. 

'Id.,  356,  §39. 

'Id.,  §80. 

'  For  another  form,  see  Jackson  v.  People,  3  Scam.,  233;  Com.  v.  Godsoe, 
105  Mass.,  464. 

'  An  indictment  need  not  state  when  or  where  the  first  marriage  took 
place.  State  -b.  Bray,  13  Ired.,  389 ;  contra,  State  v.  Lahore,  26  Vt.,  765 ; 
nor  that  it  subsisted  at  the  time  of  the  second  marriage,  if  it  alleges  that 
the  first  wife  was  then  alive.    State  v.  Norman,  2  Dev.,  333. 
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—  day  of ,  A.  D.  18 — ,  at,  etc.,  in  said  county,  feloniously'  did  marry"' 

one  6.  H.,"  tlie  said  E.  F.,  his  former  wife,  being*  then,  at  the  time  last 
aforesaid,  alive,'  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided'  {conclude  as  in  form  on  page  35).' 

STATEMENT    OF  THE  OFFENSE    OF  KNOWINGLY    MARRYING  THE  WIFE  OF 

ANOTHER. 

{Gommence  as  in.  form  on  page  35)  that  C.  D.,  on  etc.,  at,  etc.,  in  the  said 
county,  then  and  there  heing  unmarried,  unlawfully,  knowingly,  and  felon- 
iously did  marry  one  E.  F.,  the  said  E.  F.  then  and  there  being  the  wife 
of  G.  H.,  as  the  said  0.  D.  then  and  there  well  knew,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  [conclude  as  inform  on 
page  35). 

§  631.  Evidence. — The  Prosecutor  must  Prove  the  First  and 
Second  Marriages,  ami  that  at  the  time  of  the  Second  Marriage  the 
former  Husband  or  Wife  was  Alive.^  The  statute  makes  the 
certificate  of  the  officer  performing  the  ceremony  filed  with 

'  The  word  feloniously  is  usually  inserted.  3  Chitty  Cr.  L.,  719 ;  Jack- 
son «.  People,  3  Scam.,  233. 

°  Where  the  second  marriage  took  place  out  of  the  state,  cohabitation  in 
the  state  and  county  in  which  the  ti'ial  is  had  after  such  second  marriage 
and  that  such  second  marriage  was  unlawful  where  it  took  place,  must  be 
alleged  and  proved.  State  v.  Palmer,  18  Vt.,  570 ;  1  Gamp.,  61 ;  People  v. 
Lambert,  5  Mich.,  349 ;  Eex.  -o.  Eraser,  3  Russ.  &  M.,  407 ;  otherwise  the 
prisoner  must  be  acquitted.  People  ii.  Mosher,  3  Park.  Cr.  C,  195 ;  State  v. 
Palmer,  18  Vt.,  570.  And  where  the  first  marriage  was  celebrated  abroad,  the 
prosecution  must  show  not  only  the  marriage  in  fact,  but  a  marriage  valid 
by  the  foreign  law.    People  v.  Lambert,  5  Mich.,  849. 

'  The  omission  of  the  middle  letter  of  the  name,  is  not  a  defect.  State  v. 
Williams,  20  Iowa,  98;  State  v.  Thompson,  19  Iowa,  398;  Moore's  Civil  Pr., 
page  436,  note  3. 

'  The  word  "  being  "  generally,  unless  connected  with  some  other  mat- 
ter, will  relate  to  the  time  of  the  indictment,  rather  than  to  the  time  of  the 
commission  of  the  offense.     1  Bish.,  Cr.  P.,  §  410. 

'  It  is  not  necessary  to  negative  the  proviso  in  the  statute.  State  v.  Abbey, 
29  Vt,  60;  Lequat  ».  People,  11  Ills.,  330;  Metzker  «.  People,  14  Ills.,  103; 
State  B.  Williams,  30  Iowa,  98. 

"  Bigamy  is  an  offense  created  by  statute.  1  Bish.,  Cr.  L.,  §  512 ;  therefore 
an  indictment  should  conclude  against  the  form  of  the  statute,  ante,  page  37- 

'  An  indictment  following  substantially  the  words  of  our  statute  was 
held  sufficient  in  Com.  v.  Whaley,  5  Bush,  Ky.,  266. 

'  Barb.  Cr.  L.,  313  ;Conant  v.  Griffin,  48  111.,  415 ;  Shafer  v.  Ohio,  20  Ohio, 
3;  Wemberg  v.  State,  25  Wis.,  370. 


448  SPEOIFIO   OFFENSES. 

the  county  clerk  or  a  certified  copy  of  the  registry  evidence 
of  the  marriage  of  the  parties.^  Such  certificate  should  be 
accompanied  with,  the  proof  of  the  identity  and  probably  of 
the  official  character  of  the  celebrator.^  It  is  sufficient  to 
show  that  a  marriage  was  in  fact  celebrated  according  to  the 
law  of  the  country  in  which  it  took  place,  even  though  it  was 
voidable  if  it  was  not  absolutely  void.'  This  may  be  shown 
by  any  person  present  at  the  marriage  without  proof  of  any 
license  or  other  record  evidence.*  Proof  by  a  clergyman  that 
he  married  a  person  by  the  same  name  as  the  alleged  parties 
to  the  first  marriage  is  is  not  sufficient  without  some  addition  • 
al  evidence  that  the  prisoner  was  one  of  the  parties  married.* 
But  if  the  clergyman  testifies  that  he  believes  the  prisoner  to 
be  the  person  he  married  it  will  be  sufficient.'  ISTeither  mar- 
riage can  be  sufficiently  proved  by  reputation  alone;'  but 
either  marriage  may  be  proved  by  the  deliberate  admissions 
of  the  accused  himself 

§  633.  When  Husband  or  Wife  may  be  a  Witness  —  Effect  of  the 
Absence  of —  Evidence  of  being  Alive.  —  If  it  is  clearly  proved  that 
the  prisoner  had  another  husband  or  wife  at  the  time  of  the 

'R.  S.,  695,  ?13. 

=  3  Greenl.  Ev.,  §  204. 

"3  Inst.,  88,  Stark.  Ev.,  1185;  8  Greenl.  Ev.,  §304;  State  v.  Barefoot,  2 
Rich,  209 ;  Weinberg  v.  State,  25  Wis.,  370. 

*  E.  S.,  356,  §  29,  ante  %  629 ;  Jackson  o.  People,  3  Scam.,  331 ;  Rex  v.  Ali- 
son, Russ.  &  Ry.,  109 ;  2  Arch.  0.  P.  &  PI.,  1029 ;  Moore's  Case,  9  Leigh,  639 ; 
State  V.  Kean,  10  N.  H.,  347;  Wolverton  v.  Ohio,  16  Ohio,  176;  Warner  v. 
Com.,  2  Va.  Gas.,  95 ;  Com.  11.  Putnam,  1  Pick.,  136 ;  State  v.  Williams,  20 
Iowa,  98;  State  v.  Wilson,  32  Iowa,  364. 

'  People  0.  Steer,  3  City  H.  Rec,  111. 

»  People  V.  Whigham,  1  Wheeler  C.  C,  115. 

'  Harman  v.  Harman,  16  111.,  85;  Miner  v.  People,  58  111.,  60;  Myatto. 
Myatt,  44  111.,  473. 

»  R.  S.,  856,  §  29,  ante  §  629,  3  Greenl  Ev.,  §  204;  Harmon  v.  Harmon  16, 
111.,  85;  Miner  «.  People,  58  111.,  60;  Woolverton  ».  State,  16  Ohio,  178; 
Weinberg  v.  State,  25  Wis.,  370 ;  Fenton  ».  Reed,  4  John.,  52 ;  State  v.  Sanders, 
30  Iowa,  583 ;  State  v.  Ham.,  11  Me.,  391 ;  Ceyford's  Case,  7  Greenl.,  57 ;  Rex  v. 
Summons,  1  Car.  &  R.,  167;  contra,  Gahan  v.  People,  1  Park.  C.  R.,  378; 
Clayton  v.  Wardell,  4  Com.,  380;  People  ».  Humphrey,  7  John.,  814;  Com. 
V.  Littlejohn,  15  Mass.,  163;  State  v.  Russell,  6  Conn.,  446;  Keblyo.  Rucker, 
1  A.  K.  Marsh,  390. 
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second  marriage,  since  such  second  marriage  is  void,  the  second 
wife  or  husband  is  admissible  as  a  witness  either  for  or 
against  the  prisoner  to  prove  the  second  marriage  or  any 
other  fact  material  to  the  issue,  except  a  fact  showing  the 
first  marriage  was  void,  or  that  the  first  wife  or  husband 
was  dead  at  the  time  of  the  second  marriage.'  But  the  first 
wife  or  husband  is  not  admissible  as  a  witness  for  any  pur- 
pose.^ The  mere  presumption  of  the  continuance  of  life  is  not 
sufiicient  to  show  that  the  first  husband  or  wife  was  living  at 
the  time  of  the  second  marriage,  without  the  aid  of  other  cir- 
cumstances, though  five  years  has  not  elapsed  since  the  last 
intelligence  was  had  in  regard  to  the  absent  person.^  But  a 
letter  received  from  abroad  in  her  or  his  hand-writing  is  evi- 
dence of  the  party  being  alive  at  the  time  the  letter  appears 
to  have  been  written.^  The  marrying  a  second  time  during 
the  life  of  the  first  husband  or  wife  is  punishable,  though  the 
former  partner  has  voluntarily  withdrawn  and  remained  ab- 
sent and  unheard  of  for  any  term  of  time  less  than  the  period 
limited  by  the  statute,  though  the  person  ofifending  honestly 
believed  at  the  time  of  the  second  marriage  that  the  first  hus- 
band or  wife  was  dead.' 

§633.  Defense. — The  accused  may  show  in  his  defense  the 
continued  absence  of  the  former  partner  for  the  space  of  five 
years  together,  prior  to  the  second  marriage,  and  that  he  or 
she  did  not  know  the  former  husband  or  wife  to  be  liv- 
ing within  that  time,"  that  the  first  marriage  was  void  by 
reason  of  consanquinity  or  otherwise,^  or  that  he  had  been  di- 
vorced by  lawful  authority.*  It  has  been  held  in  another 
state  in  a  civil  action,  that  a  divorce  procured  by  the  husband 

'  Barb.  Or.  L.,  314;  3  Greeul,  Ev.,  §206;  State  v.  Patterson,  2  Ired.,  346. 

'  2  Arch,  C.  P.  &  PI.,  1029. 

'  Rex  V.  Twyning,  2  B.  &  Aid..  386. 

*  2  Arch.  0.  P.  &  PI.,  1039 ;  Reed  v.  Noman,  8  Car.  &  P.,  65 

'  Com.  «.  Marsh,  7  Met.,  473;  see  Com.  v.  Hunt,  4  Cush.,  49 

'  R.  S.,  356,  §  38;  ante  §  638;  Reg  v.  Jones,  1  C.  &  M.,  614. 

'  Conant  v.  Griffin,  48  Ills.,  410;  Madison's  Case,  1  Hale  P.  C,  693;  Sha- 
fer  V.  State,  20  Ohio,  1 ;  People  v.  Mosher,  2  Park.  Cr.  E.,  195 ;  hut  see  State 
V.  Palmer,  18  Vt,  570. 

'  R.  S.,  356,  §  28,  ante  §  638. 
29 
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in  one  state  while  the  wife  was  living  in  another,  without  her 
being  personally  notified  or  apprised  of  the  proceedings,  was 
absolutely  void.'  If  the  rule  is  the  same  in  criminal  prose- 
cutions, it  would  seem  to  follow  that  such  a  divorce  is  no  de- 
fense to  an  indictment  for  bigamy.'^  A  divorce  obtained  after 
the  second  marriage  from  the  first  is  no  defense  to  an  in- 
dictment for  bigamy.^  When  a  divorce  has  been  granted  for 
the  offense  of  one  of  the  parties,  probably  the  guilty  party  is 
"  divorced  by  lawful  authority"  within  the  meaning  of  the 
statute  so  that  such  party  can  marry  again  without  being 
guilty  of  bigamy  or  adultery,  though  such  person  may  truth- 
fully be  said  to  have  a  former  husband  or  wife  living.^ 

4.  Circulating  Obscene  Books,  etc. 

§  634.  Provisions  of  the  Statute.  —  "  Whoever  brings,  or  causes 
to  be  brought  into  this  state,  for  sale  or  exhibition,  or  shall 
sell  or  offer  to  sell,  or  shall  give  away  or  offer  to  give  away, 
or  have  in  his  possession,  with  or  without  intent  to  sell  or 
give  away,  any  obscene  and  indecent  book,  pamphlet,  paper, 
drawing,  lithograph,  engraving,  daguerreotype,  photograph, 
stereoscopic  picture,  model  cast,  instrument,  or  article  of 
indecent  or  immoral  use,  or  shall  advertise  the  same  for  sale, 
or  write  or  cause  to  be  written,  or  print  or  cause  to  be  print- 
ed, any  circular,  hand-bill,  card,  book,  pamphlet,  advertise- 
ment, or  notice  of  any  kind,  or  shall  give  information  orally, 
stating  when,  how,  or  of  whom,  or  by  what  means  any  of  the 
said  indecent  and  obscene  articles  and  things  hereinbefore 
mentioned  can  be  purchased  or  otherwise  obtained,  or  shall 
manufacture,  draw  and  expose,  or  draw  with  intent  to  sell  or 

'Borden  v.  Finch,  15  John.,  121;  Bradshaw  «.  Heath,  13  Wen.,  407; 
Pawling  ■».  Bird,  13  John.,  193;  Dow3  v.  Cobb,  12  Barb.,  640;  Hanover  v. 
Turner,  14  Mass.,  227 ;  see  also  Brineler  v.  Dawson,  4  Scam.,  541 ;  Welch  v. 
Sykes,  3  Gilm.,  199;  Thompson  v.  Emmet,  15  Ills.,  415;  Sim  s.  Prank,  25 
Ills.,  125. 

=  3  Chitty  Or.  L.,  718,  a.  d. 

'  Baker  v.  People,  2  Hill,  825. 

•People  «.  Hovey,  5  Barb.,  117;  Com.  v.  Putnam,  1  Pick.,  36;  State  «. 
Weatherby,  43  Me.,  258. 
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to  have  sold,  or  print  any  such  articles,  shall  be  confined  in 
the  county  jail  not  more  than  six  months,  or  be  fined  not  less 
than  one  hundred  nor  more  than  one  thousand  dollars  for 
each  ofiense — one-half  of  the  said  fine  to  be  paid  to  the  in- 
former, upon  whose  evidence  the  person  so  ofiending  shall  be 
convicted,  and  one-half  to  the  school  fund  of  the  county  in 
which  said  conviction  is  obtained."^ 

STATEMENT  OF  THE  OFFENSE  OF  SELLINO  AN  OBSCENE  BOOK. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  tmlawfully  did  sell  a  certain  obscene  and  indecent  book,  contrary 
to  the  fonn  of  the  statute  in  sucti  case  made  and  provided  (eonehide  as  in 
form  on  page  35). 

5.    CUEEENCY  UnATJTHOEIZED. 

§  635.  Issuing  or  Uttering. —  "  Whoever  issues  or  passes  any 
note,  bill,  order  or  check,  other  than  foreign  bills  of  exchange, 
the  notes  or  bills  of  the  United  States,  or  of  some  bank  in- 
corporated by  the  laws  of  this  state  or  of  the  United  States, 
or  of  some  one  of  the  United  States,  or  by  the  laws  of  either  of 
the  British  provinces  in  North  America,  with  intent  that  the 
same  shall  circulate  as  currency,  shall  be  fined  not  less  than 
one  hundred  nor  more  than  one  thousand  dollars  for  each  of- 
fense, and  shall  not  be  permitted  to  collect  any  demand  aris- 
ing therefrom."^ 

STATEMENT  OP  THE  OFFENSE  OP  ISSUING  A  NOTE  INTENDED  TO   BE 
CIKC0LATBD  AS    CURRENCY. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
comity,  unlawfully  did  issue  and  deliver  to  one  E.  F.,  a  certain  promissory 
note  of  the  denomination  of  ten  dollars,  and  for  the  payment  of  ten  dollars 
by  the  said  C.  D.,  to  the  bearer  on  demand,  with  intent  that  the  same  should 
be  circulated  as  currency,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  {conclude  as  in  the  form  on  page  35). 

'  R  S.,  386,  §  223,  see  ante  %  301. 
'R.  S.,360,  §54. 
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6.  Gaming  Hoxtses. 

§  636.  Provisions  of  the  Statute.  —  "  Whoever  keeps  a  coHi- 
mon  gaming-house,  or  in  any  building,  booth,  yard,  garden, 
boat  or  float,  by  him  or  his  agent  used  and  occupied,  procures 
or  permits  any  persons  to  frequent  or  come  together  to  play 
for  money  or  other  valuable  thing,  at  any  game,  or  keeps 
or  suffers  to  be  kept  any  tables  or  other  apparatus,  for  the  pur- 
pose of  playing  at  any  game  or  sport,  for  money  or  any  other 
valuable  thing,  or  knowingly  rents  any  such  place  for  such 
purposes,  shall  upon  conviction,  for  the  first  offense  be  fined 
not  less  than  one  hundred  dollars,  and  for  the  second  offense 
be  fined  not  less  than  five  hundred  dollars,  and  be  confined  in 
the  county  jail  not  less  than, six  months,  and  for  the  third  of- 
fense shall  be  fined  not  less  than  five  hundred  dollars,  and  be 
imprisoned  in  the  penitentiary  not  less  than  two  years  nor 
more  than  five  years.'" 

STATEMENT  OF    THE    OFFENSE  OF   KEEPING    A  COMMON    GAMING    HOUSE.' 

(Commence  as  inform  on  page  35)  that  C.  D.,  on  the  —  day  of  , 

A.  D.  18 — ,  and  on  divers  other  days  and  times,'  as  well  before  as  after- 
wards/ at,  etc.,  in  said  county,'  unlawfully  did  keep  a  common  gaming 

'  R.  S.,  371,  §  127.  Keeping  of  a  gaming  house  was  indictable  at  common 
law.  Rex. ».  Dixon,  10  Mod.,  335;  People®.  Jackson,  3  Denio,  101;  U. 
S.  ■».  Dixon,  4  Crauch,  C.  C,  107;  Com.  «.  Tilton,  8  Met.,  333. 

^  For  other  forms  held  sufBcient,  see  State  v.  Maurer,  7  Iowa,  407 ; 
State  V.  Middleton,  11  Iowa,  246 ;  State  v.  Cure,  11  Iowa,  479. 

'  This  is  a  continuing  and  indivisible  offense,  so  that  but  one  penalty  can 
be  assessed  for  keeping  such  house  prior  to  the  commencement  of  the 
prosecution.    State  «.  Lindsley,  14  Ind.,  430. 

^  This  is  sufficiently  certain  as  to  the  time.  Stoltz  v.  People,4  Scam.,  168 ; 
State  v.  Presoott,  33  N.  H.,  212.  And  it  has  been  held  to  be  sufficient  to 
allege  that  the  house  was  kept  for  a  single  day.  Stale  v.  Crogan,  8  Iowa, 
533 ;  State  -B.  Cure,  7  Iowa,  479. 

'  It  is  sufficient  to  allege  that  the  gaming  house  was  kept  in  the  county ; 
yet  if  it  is  alleged  that  the  building  is  situate  on  a  particular  lot,  the  proof 
must  sustain  the  allegation.    State  v.  Crogan,  8  Iowa,  523. 
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house,"  there  situate,  then  on  tlie  said  days  and  times,  occupied  by  the  said 
C.  D.,"  and  then  on  said  days  and  times,  and  there  in  the  said  house,  for 
his  gain  and  profit,'  unlawfully  did  procure  and  permit  divers  persons*  to 
frequent  and  come  together  to  play  for  a  certain  valuable  thing,  to  wit., 
(insert  partieula/r  description  of  the  thing')  (or  "for  money '")  at  the  unlaw- 
ful game  of  billiards,'  and  then,  on  the  said  days  and  times,  and  there  the 
said  C.  D.  did  unlawfully  procure  and  permit"  the  said  persons  to  remain 

'  It  has  been  said  to  be  sufficient  to  allege  that  the  defendant,  on,  etc.,  at 
etc.,  unlawfully  did  keep  a  common  gaming  house,  without  adding  any- 
thing further,  which  is  probably  correct,  so  far  as  it  relates  to  the  first 
clause  of  our  statute.  Rex.  v.  Taylor,  3  B.  &  C,  502 ;  Com.  «.  Pray,  13 
Pick.,  359;  State  ti.  Miller,  5  Blackf.,  502;  Rex.  v.  Dixon,  10  Mod.,  335;  Hex 
V.  Mason,  1  Leach,  487 ;  2  Hawks  P.  C.  C,  25,  §  57 ;  and  see  Com.  o.  Crup- 
per, 3  Dana,  466 ;  Com.  V.  Stahl,  7  Allen,  304;  contra,  Vandeworker  v.  State, 
13  Ark.,  700,  701 ;  People  v.  Jackson,  3  Denio,  101 ;  2  Whart.  Cr.  L.,  §  2446 ; 

2  Bish.  Cr.  P.,  §  275.  It  will  be  sufficient  to  set  out  the  offense  in  the  lan- 
guage of  the  statute.  State  v.  Kesslering,  12  Mo.,  565 ;  State  v.  Austin,  12 
Mo.,  576 ;  State  v.  Price,  12  Gill  &  .1.,  260. 

"  An  allegation  that  the  defendant  kept  the  gaming  house  is  a  sufficient 
allegation  that  he  occupied  it.    Stoltz  v.  People,  4  Scam,  169. 

^  The  words  "for  his  gain  and  profit,"  or  "  for  his  gain  and  lucre,"  or 
"for  his  gain,"  are  unnecessary.  State  v.  Williams;  1  Vroom,  102;  State  v. 
Bertheol,  6  Blackf.,  474 ;  and  therefore  mere  surplusage;  States.  Bailey,! 
Post.  N.  H.,  343. 

'  It  is  not  necessary  to  state  the  names  of  the  persons  who  played. 
Green  v.  People,  21  Illinois,  125 ;  State  v.  Prescott,  33  New  Hampshire, 
212;  Carpenter  ii.  State,  14  Ind.,  109;  Dormer  ■».  State,  2  Ind.,  308;  Horan 
V.  State,  24  Texas,  161 ;  Com.  v.  Lampton,  4  Bibb,  461 ;  State  v.  McBride,  8 
Humph.,  66.  But  there  are  authorities  holding  that  the  names  of  the 
players  must  be  stated  if  known,  and  if  not  known  it  must  be  so  alleged. 
Sowle  v.  State,  11  Ind.,  492 ;  Winnemiller  v.  State,  11  Ind.,  516 ;  Ball  v.  State, 
11  Ind.,  492;  Davis  «.  State,  7  Ohio,  204;  Butler  «.  State,  5  Blackf.,  230. 

'  It  has  been  held  that  the  particular  thing  played  for  must  be  stated,  and 
that  the  words  of  the  statute,  "valuable  thing,"  were  not  sufficiently  certain. 
Anthony  v.  State,  4  Humph.,  88 ;  contra,  Bagley  v.  State,  1  Humph.,  486. 

*  It  is  not  necessary  to  state  how  much  money  was  lost  or  who  lost  it. 
Montee  v.  Com.,  3  J.  J.,  132 ;  Dean  v.  Tennessee,  Mart.  &  Yerg.,  127 ;  State 
V.  McBride,  8  Humph.,  66. 

'  It  is  not  necessary  to  state  the  name  of  the  game  played.     State  v.  Dolei 

3  Blackf.,  294;  State  «.  Ake,  9  Texas,  322;  Montee  v.  Com.,  3  J.  J.  Marsh, 
132  ;  Dean  v.  Tennessee,  Mart.  &  Yerg.,  127;  State  «.  McBride,  8  Humph.,  66. 

"  It  is  necessary  to  allege  by  whose  permission  the  gambling  was 
done.  An  allegation  that  the  defendant  kept  the  house  in  which  unlawful 
games  were  played,  is  not  sufficient.  Com. ».  Crupper,  3  Dana,  466 ;  contra, 
State  V.  Ellis,  4  Mo.,  474. 
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together  in  the  said  house,  playing  for  the  said  valuable  thing  (or  money), 
at  the  said  game,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  (conclude  as  inform  on  page  35). 

§637.  Evidence  —  !•  Proof  that  the  Defendant  Kept  a  Gaming 
House,  or  Procured  or  Permitted  Gaming  in  a  Bnilding  used  and  Oc- 
cupied by  him  or  his  Agent,  is  Indispensable.  —  Positive  evidence 
that  the  defendant  occupied  the  house  is  unnecessary.  It 
may  be  proved  by  circumstances.-'  A  person  may  own  and 
control  a  house  or  place  resorted  to  for  gaming  without  hav- 
ing any  knowledge  that  it  is  resorted  to  for  that  purpose,  and 
he  is  not  in  such  case  the  keeper  of  a  gaming-house  within  the 
meaning  of  the  statute.^  To  constitute  a  common  gaming-house, 
it  is  not  necessary  that  all  persons  should  have  access  to  it; 
if  it  is  open  to  persons  generally,  that  is  sufficient'  A 
person  occupying  one  room  only  of  a  house  and  keeping  a 
faro  bank  for  public  resort  therein  keeps  a  gaming-house  in 
the  sense  of  the  law.*  It  is  not  necessary  that  the  house 
should  be  kept  for  gain,'  nor  that  the  defendant  sliould  own 
the  building.*  When  the  defendant  opens  his  house  for  the 
purpose  of  gambling  for  money  or  other  valuable  things,  he 
keeps  a  gaming-house  though  only  one  or  two  games  have 
been  played  there.  And  it  is  a  question  of  fact,  to  be  deter- 
mined by  the  jury  from  the  evidence,  whether  he  has  actually 
opened  his  house  for  this  purpose.' 

§  638.  2.  The  Place  must  be  Kept  to  Game  in  for  Money  or  Other 
Valuable  Things.  —  The  keeping  of  a  house  for  games  of  chance, 
conducted  for  recreation  merel}',  is  not  criminal.*  And  it  has 
been  held  that  the  keeping  of  a  billiard  saloon  where  persons 
assemble  to  play  the  game  of  billiards  for  amusement,  even 
though  they  bet  on  the  game  so  far  as  to  determine  which  of 

'  State  V.  Worth,  R.  M.  Charlton  Rep.,  5. 
^  State  V.  Currier,  33  Me.,  45 ;  State  v.  Cooster,  10  Iowa.,  455. 
'  Rice  V.  State,  10  Texas,  545 ;  Lockhart  i>.  State,  10  Texas,  275. 
*  Com.  V.  Hyde,  Thatch.  C.  C,  19. 

'  Rex  V.  Medlor,  2  Shaw,  36 ;  State  v.  Lyman,  5  Harring.,  510. 
'  State  V.  Haines,  30  Me.,  65;  State  v.  Currier,  23  Mc.,  43;  Stevens  d.  Peo- 
ple, 67  Ills.,  587. 
'  Armstrong  v.  State,  4  Blackf.,  247 ;  State  v.  Cooster,  10  Iowa,  455. 
'  People  1).  Sergeant,  8  Cowen,  140. 
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the  contesting  parties  shall  pay  for  the  use  of  the  table,  does 
not  render  the  house  a  common  gaming-house  within  the 
statute;'  but  playing  for  the  drinks  around,  witli  the  knowl- 
edge and  permission  of  the  owner,  does  make  him  liable  for 
keeping  a  gaming-house.^ 

7.  Gaming  in  a  Taveen. 

§  639.  Provisions  of  tlie  Statute.  —  "  Every  tavern-keeper, 
common  victualer  or  other  person,  keeping  or  suffering  to  be 
kept,  in  any  place  occupied  by  him,  any  implements'  such  as 
are  used  in  gaming,  in  order  that  the  same  may,  for  hire,  gain 
or  reward,  be  used  for  the  purpose  of  amusement,  who  suffers 
any  implement  of  that  kind  to  be  used  upon  any  part  of  his 
premises,  for  the  purpose  of  gaming  for  money  or  other  prop- 
erty, or  who  suffers  any  perwn  to  play  at  an  unlawful  game 
or  sport  therein,^  shall  for  the  first  offense  be  fined  one  hun- 
dred dollars,  and  for  the  second  offense  be  fined  not  less  than 
five  hundred  dollars  and  be  confined  in  the  county  jail  not  less 
than  six  months,  and  for  the  third  offense  shall  be  fined  not 
less  than  five  hundred  dollars  and  be  imprisoned  in  the  peni- 
tentiary not  less  than  two  nor  more  than  five  years,  and  in 
either  case  he  shall  forfeit  his  license,  and  shall  not  again  be 
licensed  as  a  tavern-keeper  for  one  year  from  his  conviction."^ 

'  Harrbaugh  v.  People,  40  Ills.,  294. 

"  State  V.  Leicht,  17  Iowa,  29. 

'  Game  cocks  are  not  implements  used  in  gaming  witMn  the  meaning  of 
the  statute.    Oooladge  v.  Choate,  11  Met.,  79. 

*  The  playing  within  a  store-house  leased  to  the  defendant  with  the  tav- 
ern but  not  within  the  curtilage  of  the  tavern,  nor  used  in  any  way  with  it, 
is  not  within  the  statute  prohibiting  gaming  in  a  tavern.  Com.  v.  Sanders,  5 
Leigh,  571. 

'  E.  S.,  371,  §  128. 
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STATEMENT  OF  THE   OFFENSE   OF   SnFFERING  PERSONS  TO  PLAT  tTN- 
LAWPUL  GAMES   IN  A  TAVERN. 

{Oommence  as  in  form  on  page  35)  that  C.  D.,  on,  etc,  at,  etc.,  in  the  said 
county,  then  and  there  being  a  tavern-keeper,  unlawfully  did'  suffer'  and 
permit  divers,'  persons  to  play  for  money  certain  unlawful  games  with 
cards*  in  his  tavern,  then  and  there  kept  and  occupied  by  him,'  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  (conclude  as  in  form 
on  page  35). 

8.  Gaming  Decoys. 

§  640.  Provisions  of  the  Statute.  —  "If  any  one  shall,  through 
invitation  or  device,  prevail  on  any  person  to  visit  any  room, 
building,  booth,  yard,  garden,  boat  or  float,  kept  for  the  pur- 
pose of  gambling,  or  prostitution,  or  fornication,  he  shall,  on 
conviction  thereof,  for  the  first  oifense  be  iined  not  less  than 
ten  nor  more  than  one  hundred  dollars,  and  for  the  second 
offense  he  may  be  fined  not  less  than  one  hundred  dollars,  nor 
more  than  three  hundred  dollars,  or  may  be  confined  in  the 
county  jail  not  exceeding  six  months,  or  both,  in  the  discre- 
tion of  the  court."' 


•  The  allegations  "  did  for  game  permit  persons  to  come  together  to  play 
at  a  game  for  money,  at  and  in  a  house  then  and  there  kept  by  him,"  Stoltz 
I).  People,  4  Scam.,  168 ;  and  "  being  a  tavern-keeper  duly  licensed,"  per- 
mitted persons  "to  play  the  game  of  cards  in  his  said  dwelling-house  where 
he  was  then  and  there  licensed  as  a  tavern-keeper,"  were  each  respectively 
held  sufficient.     Com.  v.  Arnold,  4  Pick.,  251. 

'  It  is  not  necessary  to  allege  that  the  gaming  was  suflfered  or  permitted 
for  gain.  Com.  «.  Cotton,  8  Gray,  488;  but  see  Rex  v.  MedJer,  2  Show,  36; 
State  V.  Lyman,  5  Harring.,  510. 

'  It  is  not  necessary  to  state  the  names  of  the  persons  who  played.  Gi'ecn 
!).  People,  21  Ills.,  125;  contra,  Ball  v.  State,  7  Blackf.,  243;  Sowle  v.  State, 
11  Ind.,  492;  Davis  v.  State,  7  Ohio,  204. 

•  The  words  "  a  certain  unlawful  game  with  cards,"  are  a  sufficient  de- 
scription of  the  game.  Green  «.  People,  21  Ills.,  125.  If  the  allegation  is 
suffering  persons  "  to  play  at  cards  and  other  unlawful  games,"  the  words 
"unlawful  games"  may  be  rejected  as  surplusage.  Com.  v.  Bolkhom,  3 
Pick.,  281. 

°  It  should  be  alleged  that  the  defendant  kept  or  occupied  the  place 
where  the  game  was  played.    Com.  ■».  Bolkhom,  3  Pick.,  281. 

•  R.  S.,  372,  §  139. 
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STATEMENT  OP  THE  OFFENSE  OF  DECOYING  A  PERSON   INTO  A  PLACE  KEPT 
FOR  THE  PURPOSE  OF  GAMBLING. 

{Commence  as  in  farm  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county  unlawfully  through  invitation  did  prevail  upon  the  said  A.  B.  to 
visit  a  certain  room  there  situate,  then  and  there  kept  for  the  purpose  of 
gambling,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided (conclude  as  inform  on  page  35). 

9.  Gambling  in  Geain,  etc. 

§  641.  Provisions  of  the  Statute.  —  "Whoever  contracts  to 
have  or  give  to  himself  or  another  the  option  to  sell  or  buy, 
at  a  future  time,  any  grain  or  other  commodity,  stock  of  any 
railroad  or  other  company,  or  gold,  or  forestalls  the  market 
by  spreading  false  rumors  to  influence  the  price  of  commodi- 
ties therein,  or  corners  the  market,  or  attempts  to  do  so  in  re- 
lation to  any  of  such  commodities,  shall  be  fined  not  less  than 
ten  dollars  nor  more  than  one  thousand  dollars,  or  confined  in 
the  county  jail  not  exceeding  one  year,  or  both;  and  all  con- 
tracts made  in  violation  of  this  section  shall  be  considered 
gambling  contracts  and  shall  be  void.'" 

STATEMENT  OF  THE  OFFENSE  OF  MAKING  A  CONTRACT  TO  GIVE  TO  ANOTHER 
AN  OPTION  TO  BUT  GRAIN  AT  A  FDTURE  TIME. 

{Gommence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  did  contract  with  one  E.  F.  to  give  to  the  said  E.  F.  the 
option  to  buy  ten  thousand  bushels  of  wheat  for  the  sum  of  one  dollar  per 

bushel  at  a  future  time,  to  wit.,  on  the — day  of A.  D.,  18 — ,  contrary  to  the 

form  of  the  statute  in  such  case  made  and  provided  (conclude  as  inform 
on  page  35). 

10.  Incest. 

§  642.  Father  and  Daughter.  —  "If  a  father  shall  rudely  and 
licentiously  cohabit  with  his  own  daughter,  the  father  shall 
be  imprisoned  in  the  penitentiary  for  a  term  not  exceeding 
twenty  years."^ 

'  R.  S.,  372,  §130. 

'  Id.,  376,  §  156.  Independent  of  the  statute  incest  is  not  an  indictable 
offense.  4  Black.  Com.,  64 ;  1  Bish  Or.  L.,  §  503.  A  father  indicted  for  rape  on 
the  person  of  his  daughter  may  be  convicted  of  incest.  Com  v.  Goodhue,  2 
Met.,  193. 
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STATEMEKT  OF  THE  OFFENSE  OF  lUCEST  OF  FATHER  WITH  DAUGHTER. 

{Commence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  thesaid 
county,  feloniously  rudely,  licentiously  and  knowingly  did'  cohabit  with 
one  E,  F.,  then  being  as  the  said  0.  D.  then  and  there  well  knew,"  his,  the 
said  C.  D.'s  own  daughter,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  {conclude  as  inform  on  page  35). 

§  643.  Of  Relatives.  —  "Persons  within  the  degrees  of  con- 
sanguinity, within  which  marriages  are  declared  by  law  to  be 
incestious  and  void,  who  shall  intermarry  with  each  other  or 
who  shall  commit  adultery  or  fornication  with  each  other,  or 
who  shall  lewdly  and  lasciviously  cohabit  with  each  other,  shall 
be  imprisoned  in  the  penitentiary  not  exceeding  ten  years.'" 

STATEMENT  OF  THE  OFFENSE  OF  INCEST  OF  BROTHER  WITH  SISTER. 

{Commence  as  inform  on  page  35)  that  C.  D.,  did  on,  etc.,  at,  etc.,  in  the  said 
county  feloniously,  lewdly  and  lasciviously  cohabit  with  one  B.  F.,  then 
being  as  the  said  C.  D.  then  and  there  well  knew,*  the  said  C.  D.'s  own 
sister  of  the  whole  blood,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  {conclude  as  inform  on  page  33;. 

§644.  Evidence. — Where  the  prisoner  had  been  guilty  of 
illicit  intercourse' with  a  young  woman  whom  he  had  always 
recognized  as  his  daughter,  and  with  whose  mother  he  had 
lived  in  reputed  wedlock,  the  charge  of  incest  was  held  to  be 
established.^  The  admissions  of  the  father  that  the  person 
with  whom  he  had  sexual  intercourse  was  his  daughter  by  a 

'  An  indictment  which  charges  that  the  acta  were  upon  the  person  of  A. 
B.,  the  said  A.  B.  then  and,  there  being  the  daughter  of  him,  the  said  C.  D., 
etc.,  sufficiently  avers  the  relationship  between  the  parties;  Bergen  o.  Peo- 
ple, 17  111.,  426. 

"  An  allegation  that  the  defendant  knew  the  relationship  is  indispensable, 
the  word  "unlawfully"  not  being  equivalent  to  that  allegation.  "Williams  v. 
State,  3  Carter,  Ind.,  439. 

^  R.  S.,  876,  §  157.  As  to  the  construction  of  the  statute  of  Iowa,  see  State 
V.  Schaunhurst,  34  Iowa,  547. 

'  It  is  sufficient  to  allege  that  the  defendant  knew  of  the  relationship  be 
tween  the  guilty  parties  without  alleging  that  they  both  knew  it.  Morgan  9. 
State,  11  Ala.,  389. 

•  Com.  V.  Bruce,  6  Penn.  Law  J.,  386. 
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former  wife  is  competent  evidence.'  But  such  admissions  un- 
corroborated by  any  circumstance  inspiring  belief  in  its  truth 
arising  out  of  the  conduct  of  the  accused  are  not  sufficient 
to  convict.^  In  New  York  it  was  held  that  a  statute  which 
is  somewhat  similar  to  ours  was  only  applicable  to  cases  in 
which  the  sexual  intercourse  was  by  mutual  consent,  and  that 
if  it  was  accomplished  by  force  it  was  punishable  only  as  a 
rape.' 

11.  Peize  Fighting. 

§  645.  Sending  Challenge — Training  for.  —  "Whoever  sends, 
publishes  or  causes  to  be  sent  or  published,  or  otherwise  made 
known,  any  challenge  to  fight  what  is  commonly  known  as  a 
prize  fight,  orshall  accept  any  such  challenge,  or  cause  the  same 
to  be  accepted,  or  goes  into  training  preparatory  to  such 
fight,  or  acts  as  trainer  for  any  person  contemplating  any 
participation  in  such  fight,  or  witnesses  such  training,  or  en- 
gages as  a  witness  in  any  such  fight,  shall  be  confined  in  the 
county  jail  not  exceeding  six  months,  and  fined  not  exceeding 
five  hundred  dollars."* 

STATEMENT  OP  THE  OFFENSE  OF  SENDIN&  A  CHALLENGE  TO  FIGHT. 

{Cormmnce  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  did  send  to  E.  F.  a  challenge  to  fight  what  is  common- 
ly known  as  a  prize  fight  by  and  between  him,  the  said  C.  D.  and  the  said 
E.  F.,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided 
(concltide  as  in  form  on  page  35). 

§646.  Engaging  in. — ""Whoever,  by  previous  appointment 
or  arrangement,  meets  another  person  and  engages  in  a  prize 
fight,  shall  be  imprisoned  in  the  penitentiary  not  less  than 
one  nor  more  than  ten  years."' 

'  Bergen  v.  People,  17  Ills.,  426;  People  v.  Hamden,  1  Park.  Cr.  R.,344. 

'Bergen  b.  People,  17  111s.,  426;  contra,  Morgan  «.  State,  11  Ala.,  289; 
State  V.  Schaunhurst,  34  Iowa,  547. 

'  People  V.  Harriden,  1  Park.  Cr.  R.,  344. 

*  R.  8.,  388,  §  231.  Prize-fighting  was  indictable  at  common-law.  Reg. «. 
Brown,  C.  &  M.,  314. 

'R.  S.,  388,  §232. 
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STATEMENT  OF   THE  OFFBNSB   OP  ENGAGING  IN  A  PRIZE   FIGHT. 

(Gommenee  as  inform  on  page  35)  that  0.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  by  previous  appointment,  feloniously  did  meet  one  E.  F.,  and  then 
and  there  engage  in  a  fight  with  him,  the  said  E.  f".,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  {conclude  as  in  form  on  page 
35). 

§  647.  Aids,  Seconds,  etc.  —  "Whoever  is  present  at  such  fight 
as  an  aid,  second,  or  surgeon,  or  advises,  encourages  or  pro- 
motes such  fight,  shall  be  imprisoned  in  the  penitentiary  not 
less  than  one  nor  more  than  five  years,  or  be  confined  in  the 
county  jail  not  exceeding  one  year  and  fined  not  exceeding 
one  thousand  dollars."* 

STATEMENT  OF  THE  OFFBNSB  OF  AIDING  IN  A  PRIZE  FIGHT  AS  SBCOND. 

(Commence  as  in  form  on  page  35)  that  E.  F.,  on,  etc.,  at,  etc.,  in  tlie 
said  county  by  previous  appointment  and  arrangement,  feloniously  did 
meet  one  G.  H.,  and  then  and  there  engage  in  a  fight  with  the  said  Ot.  H., 
and  that  0.  D.  was  then  and  there  feloniously  and  willfully  present  as  a 
second,  aiding,  encouraging  and  '  promoting  the  said  fight,  contraiy  to 
the  form  of  the  statute  in  such  case  made  and  provided  {conclude  as  inform 
on  page  35). 

§  648.  Leaving  the  State  to  Fight.  —  "Whoever,  being  an  in- 
habitant or  resident  of  this  state,  by  previous  appointment 
or  engagement  made  therein,  leaves  the  state  and  engages  in 
a  fight  with  another  person  without  the  limits  thereof,  shall 
be  imprisoned  in  the  penitentiary  not  exceeding  five  years, 
or  fined  not  exceeding  five  thousand  dollars.'" 

STATEMENT  OF  THE  OFFBNSB  OK  LEAVING  THE  STATE  TO  FIGHT. 

{Commence  as  in  form  on  page  85)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the 
said  county,  then  and  there  being  an  inhabitant  and  resident  of  this  said 
State  of  Illinois,  by  previous  appointment  made  in  the  said  town  and  county 
in  this  said  state,  feloniously  did  leave  the  said  State  of  Illinois  and  en- 
gage in  a  fight  with  one  E.  F.,  at in  the  county  of and  State 

of  Missouri,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided {conclude  as  in  form  on  page  35). 

'  R.  S.,  388,  §  233.  At  common  law  all  who  were  present  at  a  prize  fight, 
aiding,  assisting  or  encouraging,  were  liable  as  principal  actOrs.  Anon.,  6 
Mod.,  48 ;  Rex  i).  Perkins,  4  Car.  &  P.,  537 ;  State  v.  Stalcup,  1  Ired.,  30 ;  People 
«!.  Ah.  Ping,  27  Cal.,  489;  State  v.  St.  Clair,  17  Iowa,  149. 

'R.  S.,  388,g234. 
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§  649.  Sparring  and  Boxing  Exibitions.  —  "Whoever  instigates, 
carries  on,  promotes  or  engages  in  as  a  witness,  any  sparring 
or  boxing  exhibition,  shall  be  fined  not  exceeding  five  hun- 
dred dollars,  or  confined  in  the  county  jail  not  exceeding  six 
months.'" 

STATEMENT  OP  THE  OFFENSE  OF  CABKYINO  ON  A  BOXING  EXHIBITION. 

{Oommenceas  in  form  on  page  ZS)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  did  carry  on  a  certain  boxing  exhibition,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  {conclude  as  in  form  on 
page  35). 

§650.  Preventing.  —  *' Any  person  who  shall,  upon  com- 
plaint made  before  any  judge  or  justice  of  the  peace,  appear 
to  be  about  to  engage  in  any  such  fight  or  sparring  or  boxing 
exhibition,  may  be  compelled  to  enter  into  bonds  with  secu- 
rity to  keep  the  peace,  as  in  other  cases  of  threatened  breaches 
of  the  peace.'"' 

'K.  S.,  388,  §235. 
'Id.,  §236. 
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SEOTIOI^  VIII. 
Offenses  against  the  Public  Justiob. 

J  651.  Bribery — Definition  and  Punishment. 

652.  Offering  to  Give  or  Receive  a  Bribe. 

653.  Of  Judicial  Officers. 

654.  Of  Slieriff,  Constable,  etc. 

655.  Of  "Witnesses. 

656.  What  held  to  be  Bribery. 

657.  Continued. 

658.  Place  where  Offense  was  Committed. 

659.  Conspiracy  to  Indict. 

660.  Conspiracy  to  do  an  Illegal  Act. 

661.  What  an  Indictable  Conspiracy. 
663.  Who  Liable  as  a  Conspirator. 

663.  The  Number  of  Conspirators  Required. 

664  When  the  Offense  of  a  Conspiracy  is  Complete 

665.  Evidence  of  a  Conspiracy. 

666.  Bsca,pe  by  Refusal  of  an  OflScer  to  Arrest. 

667.  Aiding  a  Prisoner  to  Escape. 

668.  Rescue. 

669.  The  Preceding  Extend  to  Civil  Process. 

670.  Rescue  of  Prisoner  Chai-ged  with  High  Crime  before  Conviction. 

671.  Rescue  of  a  Prisoner  Convict<;d  of  High  Crime. 
673.  Officer  Allowing  before  Conviction. 

673.  Officer  Allowing  after  Conviction. 
674  Officer  of  Penitentiary  Allowing. 

675.  Aiding  Escape. 

676.  What  an  Escape. 

677.  Continued— Use  of  Force  not  Necessary. 

678.  Who  Liable  for  an  Escape. 

679.  Who  uot  Liable  for  an  Escape. 

680.  Evidence  of  an  Escape. 

681.  Falsely  Assuming  an  Office. 
683.  Omissions  and  Malfeasance. 
683.  Effect  of  Ignorance  of  the  Law. 

684  Justice,  when  Criminally  Liable  for  Omission  of  Duty. 

685.  Extortion. 

686.  Shaving  Warrants,  etc. 

687.  Withholding  Funds. 
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§  688.  Withholding  Records,  etc.,  from  Successor. 

689.  Perjury — Definition  and  Punishment. 

690.  Indictment  for  Perjury. 

691.  Attempt  to  Suborn. 

692.  Evidence  that  Oath  was  Administered  by  One  Having  Authority. 

693.  Evidence  that  Oath  was  Administered  in  a  Judicial  Proceeding,  etc. 

694.  Evidence  of  the  Matter  Sworn  to  Alleged  to  be  False. 

695.  Eflfeot  of  a  False  Statement  of   Opinion,  Belief,  etc. 

696.  Evidence  that  the  matter  Falsely  Sworn  to  was  Material. 

697.  False  Statement  must  he  of  a  Fact,  not  a  Promise  or  an  Opinion. 

698.  Evidence  of  the  Falsity  of  the  Matter  Sworn  to. 

699.  Number  of  Witnesses  Eequired. 

700.  As  to  What  Facts  more  than  One  Witness  Required. 

701.  Evidence  that  the  False  Statement  was  Corruptly  Made. 

702.  Defense  to  an  Indictment  for  Perjm-y. 

703.  Resistance  to  Officers  in  Executing  Process. 

704.  What  not  a  Defense  to  an  Indictment  for  Resisting  an  Officer, 

705.  Evidence. 

706.  Defense— Want  of  Authority  of  Officer. 

707.  Continued — Illegal  Process,  etc. 

708.  Inducing  Witnesses  to  Leave. 

709.  Evidence. 

1.  Beibeet. 

§651.  Definition  and  Punishment. —  "Whoever  corruptly, 
directly  or  indirectly,  gives  any  money  or  other  bribe,  pres- 
ent, reward,  promise,  contract,  obligation  or  security  for  the 
payment  of  any  money,  present,  reward  or  any  other  thing, 
to  any  judge,  justice  of  the  peace,  sheriff,  coroner,  clerk,  con- 
stable, jailor,  attorney-general,  state's  attorney,  county  attor- 
ney, member  of  the  general  assembly,  or  other  officer,  minis- 
terial or  judicial,  or  to  any  legislative,  executive  or  other  offi- 
cer of  an  incorporated  city,  town  or  village,  or  an  officer 
elected  or  appointed  by  virtue  of  any  laW  of  this  state,  after  his 
election  or  appointment,  either  before  or  after  he  is  qualified, 
with  intent  to  influence  his  act,  vote,  opinion,  decision  or  judg- 
ment on  any  matter,  question,  cause  or  proceeding  which  may 
be  then  pending,  or  may  by  law  come  or  be  brought  before  hi  m 
in  his  official  capacity,  or  to  cause  him  to  execute  any  of  the 
powers  in  him  vested,  or  to  perform  any  duty  of  him  required, 
with  partiality  or  favor,  or  otherwise  than  is  required  by  law, 
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or  in  consideration  that  snch  officer,  being  authorized  in  the 
]ine  of  his  duty  to  contract  for  any  advertising,  or  for  the 
furnishing  of  any  labor  or  material,  shall  directly  or  indirectly 
arrange  to  receive  or  shall  receive,  or  shall  withhold  from  the 
parties  so  contracted  with,  any  portion  of  the  contract  price, 
whether  that  price  be  fixed  by  law  or  by  agreement,  or  in  con- 
sideration that  such  officer  hath  nominated  or  appointed  any 
person  to  any  office,  or  exercised  any  power  in  him  vested,  or 
performed  any  duty  of  him  required,  with  partiality  or  favor, 
or  otherwise  contrary  to  law,  the  person  so  giving  and  the 
officer  so  receiving  any  money,  bribe,  present,  reward,  prom- 
ise, contract,  obligation  or  security,  with  intent  or  for  the 
purpose  or  consideration  aforesaid,  shall  be  deemed  guilty  of 
bribery,  and  shall  be  punished  by  confinement  in  the  peni- 
tentiary for  a  term  not  less  than  one  nor  more  than  five  years.'" 

§  652.  Offering  to  Give  or  Receive.  —  "Every  person  who  shall 
offer  or  attempt  to  bribe  any  member  of  the  general  assembly, 
judge,  justice  of  the  peace,  sheriff,  coronor,  clei-k,  constable, 
jailor,  attorney-general,  state's  attorney,  or  other  officer,  min- 
isterial or  judicial,  or  any  legislative,  executive  or  other  offi- 
cer of  any  incorporated  city,  town  or  village,  or  any  officer 
elected  or  appointed  by  virtue  of  any  law  of  this  state,  in  any 
of  the  cases  mentioned  in  the  preceding  section,  and  every 
such  officer  who  shall  propose  or  agree  to  receive  a  bribe  in 
any  of  such  cases,  shall  be  fined  not  exceeding  five  thousand 
dollars.  "'^ 

§  653.  Of  Judicial  Officers.  —  "Whoever  corrupts,  or  attempts, 
directly  or  indirectly,  to  corrupt  any  master  in  chancery, 
auditor,  juror,  arbitrator,  umpire  or  referee,  by  giving,  offering 
or  promising  any  gift  or  gratuity  whatever  with  intent  to  bias 
the  opinion  or  influence  the  decision  of  such  master  in  chancery, 
auditor,  juror,  arbitrator,  umpire  or  referee,  in  relation  to 
any  matter  pending  in  the  court,  or  before  an  inquest,  or  for 
the  decision  of  which  such  arbitrator,  umpire  or  referee  has 
been  chosen  or  appointed,  and  every  such  official  who  receives 

'K.  S.,  356,  §31. 

■  Id.,  §  32  i  "Walsh  v.  People,  65  Ills.,  58. 
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or  offers,  or  agrees  to  receive,  a  bribe  in  any  of  the  cases  above 
mentioned,  shall  be  impi-isoned  in  the  penitentiary  not  ex- 
ceeding five  years,  or  fined  not  exceeding  one  thousand  dol- 
lars, and  confined  in  the  county  jail  not  exceeding  one  year.'" 

§  654.  Of  Sheriff,  Constable,  etc.  — •  "If  a  sheriff,  constable,  or 
other  officer  authorized  to  serve  legal  process,  receives  from  a 
defendant,  or  from  any  other  person,  any  money  or  other  valu- 
able thing  as  a  consideration,  reward  or  inducement  for  omit- 
ting or  delaying  to  arrest  a  defendant,  or  to  carry  him  before 
a  magistrate,  or  for  delaying  to  take  a  person  to  prison,  or  for 
postponing  the  sale  of  property  under  an  execution,  or  for 
omitting  or  delaying  to  perform  any  duty  pertaining  to  his 
office,  he  shall  be  fined  not  exceeding  three  hundred  dollars, 
or  confined  in  the  county  jail  not  exceeding  three  months."^ 

§  655.  Witness.  —  "Whenever  in  any  investigation  before  a 
grand  jury,  or  the  trial  of  any  person  charged  with  any  offense 
mentioned  in  either  of  the  four  preceding  sections,  it  shall 
appear  to  the  court  that  another  person  than  the  one  charged 
is  a  material  and  necessary  witness  in  the  case,  and  that  his 
testimony  would  tend  to  criminate  himself,  the  court  may 
cause  an  order  to  be  entered  of  record  that  such  witness  be 
released  from  all  liability  to  be  prosecuted  or  punished  on 
account  of  any  matter  to  which  he  shall  be  required  to  testify, 
and  upon  such  order  being  entered,  such  witness  shall  be 
compelled  to  testity;  and  if  he  shall  testify,  such  order 
shall  forever  after  be  a  bar  to  any  indictment,  informa- 
tion or  prosecution  against  him  for  such  matter.  And  when 
such  witness  is  admitted  to  testity  on  the  trial,  and  does 
so  testify,  the  defendant  shall  also  at  his  own  request  be 
deemed  a  competent  witness,  but  his  neglect  or  refusal  to 
testify  shall  not  create  any  presumption  against  him,  nor  shall 
the  court  permit  any  reference  or  comment  to  be  made  to  or 
upon  snch  neglect  or  refusal."' 

'  R.  8.,  357,  §  33. 
"  Id.,  §  34. 
'Id.,  §35. 
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STATEMENT  OP   THE   OFPBNSB   OF   BRIBBRT. 

{Commence  as  in  form  on  page  35)  that  on  the  —  day  of ,  A.  D. 

18 — ,  at  the  town  of ,  in  said  county,  a  certain  cause  In  which  the 

said  A.  B.  was  plaintiff  and  0.  D.  was  defendant,  was  pending,'  and  unde- 
termined before  L.  M.,  then  and  there  being  a  justice  of  the  peace  of  the 
said  county,  duly  elected,  qualified,  commissioned,  and  sworn,  and  then 
and  there  acting  as  a  justice  of  the  peace  in  and  for  the  said  county ;  and 
that  the  said  C.  D.  then  and  there  feloniously,  wickedly,  and  coiTuptly  did 
give  to  the  saidL.  M.  the  sum  of  one  hundred  dollars''  in  money  as  a  bribe 
with  intent  thereby  to  influence  the  said  L.  M.'s  decision  on  the  said  cause 
then  and  there  pending  before  him  as  aforesaid,  in  his  official  capacity  as 
such  justice,  in  favor  of  him,  the  said  C.  D.,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  (conclude  as  in  form  on  page  35). 

§  656.  What  Held  to  be  Bribery.  —  It  has  been  lield  indictable 
at  common  law  to  be  concerned  either  as  actor  or  receiver  in 
briber^'  or  attempt  at  bribery  by  giving  rewards  or  mak- 
ing promises  in  order  to  procure  votes  in  elections;'  by  giving 
refreshments  to  voters  before  they  vote  to  induce  them  to  vote 
for  a  particular  candidate;*  by  promising  money  to  a  member 
of  a  corporation  to  induce  him  to  vote  for  mayor  ;^  by  one 
elector  agreeing  to  vote  for  the  favorite  candidate  of  another 
elector  for  clerk  in  consideration  that  the  latter  shall  vote  for 
the  favorite  candidate  of  the  former  for  commissioner;*  by 
giving  money  to  a  voter  and  taking  his  note  at  the  same  time 
giving  a  counter-note  to  deliver  up  the  first  note  when  the 
elector  has  voted  as  required;'  by  betting  with  a  voter  that  he 

'  A  chai-ge  against  a  judge  for  receiving  a  bribe  not  to  forfeit  a  recogni- 
zance must  allege  that  proceedings  have  been  or  are  to  be  commenced  on 
the  recognizance.  People  v.  Purley,  3  Oal.,  564.  So  on  a  charge  against  a 
justice  of  the  peace  for  bribery  in  the  election  of  a  clerk,  it  must  appear 
that  an  election  was  held ,  and  that  a  vote  was  given  at  such  election. 
Newell  V.  Com.,  2  Wash.  C.  C,  88. 

''  It,  is  not  necessary  to  state  the  amount  of  money  offered  or  given  as  a 
bribe.    Com.  v.  Chapman,  1  Va.  Or.  Cas.,  138. 

=  Rex  V.  Pitt,  3  Burr,  1335 ;  Vaughan's  Case,  4  Burr,  2494 ;  U.  S.  v.  Norrell 
Whart.  St.  Tr.,  189;  Com.  v.  Shaver,  3  Serg.  &  W.,  338;  Rex  ».  Cupland,  11 
Mod.,  387 ;  Com.  v.  Shaver,  Watts  &  S.,  338. 

■■  Hughes  1).  Marshall,  2  Tyrw.,  134,  5  Car.  &  P.,  151. 

'  Rex  V.  Plympton,  2  Campb.,  339,  3  Ld.  Raym.,  1377 ;  Walsh  v.  People, 
65  Ills.,  58. 

«  Com.  V.  Callaghan,  3  Va.  Cas.,  460. 

'  Sulston  V.  Norton,  3  Burr,  1335. 
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will  not  vote  for  a  particular  person  for  the  purpose  of  induc- 
ing him  to  vote  for  such  person  ;*  and  by  several  persons  mutu- 
ally agreeing  to  procure  for  another  an  appointment  to  a 
public  ofifice  for  a  sum  of  money  to  be  divided  among  them,* 
and  by  giving  a  voter  money  to  go  out  of  town  and  forbear 
voting.'  The  statute  provides  for  the  punishment  of  all  these 
cases  as  common-law  offenses.^  If  a  voter  received  from  one 
person  a  card  or  token  in  one  room  which  he  presents  to  an- 
other person  in  another  room,  and  thereupon  received  the 
money,  it  is  evidence  of  the  payment  of  money  by  the  former.^ 

§  657.  Continued.  — The  offense  of  bribery  may  be  commit- 
ted by  a  justice  of  the  peace,  even  though  the  case  in  which  the 
bribe  is  offered  is  not  yet  instituted,'  or  by  giving  a  sheriff  a 
sum  of  money  to  induce  him  to  summon  jurors  to  be  nom- 
inated by  the  defendant.^  Where  a  voter  received  money  after 
an  election  for  having  voted  for  a  particxilar  candidate,  but  no 
agreement  for  any  such  jsayment  was  made  before  the  election, 
he  was  held  not  to  be  guilty  of  bribery.' 

§  658.  Place  where  Oifense  was  Committed.  —  If  the  offer  of 
a  bribe  is  made  by  letter  through  the  postoffice,  the  writer 
commits  a  complete  offense  when  he  deposits  the  letter,'  as 
well  as  at  the  place  where  it  is  received.'" 

2.    CONSPIEACY. 

§  659.  To  Indict — "If  any  two  or  more  persons  shall  con- 
spire or  agree,  falsely  and  maliciously,  to  charge  or  indict,  or 
cause  or  procure  to  be  charged  or  indicted,  any  person  for 
any  criminal  offense,  each  of  the  persons  so  offending  shall 

'  Eoscoe  Ev.,  337. 

"  Rex  V.  Pollman,  3  Camp.,  S39. 

'  Rex  V.  Isherwood,  3  Keney,  303 ;  Bush  ».  Railing,  Say.,  289. 

'  R.  S.,  395,  §  303. 

'  Webb  V.  Smith,  4  Ring.,  373. 

•  Barefield  «.  State,  14  Ala.,  603. 

'  Com.  T.  Chapman,  1  Va.  Gas.,  138. 

'  Huntingtower  v.  Gardener,  1  B.  &  Ores.,  297.^ 

'  U.  S.  V.  Worrall,  3  Dall.,  384. 

'•2Bish.  Cr.  L.,§88. 
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be  fined  not  exceeding  one  thousand  dollars,  and  confined  in 
the  county  jail  not  exceeding  one  year.'" 

STATEMENT  OF  THB  OFFENSE   OF  OONSPIKING  TO  INDICT  ANOTHER. 

(Oommence  as  in  form  on  page  35)  that  C.  D.  and  E.  F.,  on,  etc.,  at,  etc.,  in 
said  county,  did  unlawfully  conspire  and  agree  together,  falsely  and 
maliciously,  to  indict^  oneG.  H.for  a  criminal  offense,  to  wit.,iov  felonious- 
ly stealing,  taking  and  carrying  away  one  lumber  wagon  of  the  value  of 
seventy-five  dollars,  the  goods  and  chattels  of  the  said  A.  B.,  the  said  G.  H. 
then  and  there  heing  innocent  of  the  said  criminal  oflfense,'  as  the  said  C. 
D.  and  E.  P.  then  and  there  well  knew,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided  {eondude  as  inform  on  page  35). 

§  660.  To  Do  an  Illegal  Act — "If  any  two  or  more  persons 
conspire  or  agree  together,  with  the  fraudulent  or  malicious 
intent,  wrongfully  and  wickedly  to  injure  the  person,  char- 
acter, business  or  property  of  another,  or  to  obtain  money  or 
other  property  by  false  pretenses,  or  to  do  any  illegal  act,  in- 
jurious  to  the  public  trade,  health,  morals,  police,  or  admin- 
istration of  public  justice,  or  to  prevent  competition  in  the 
letting  of  any  contract  by  the  state  or  the  authorities  of  any 
county,  city,  town  or  village,  or  to  induce  any  person  not  to 
enter  into  such  competition,  or  to  commit  any  felony,  they 
shall  be  deemed  guilty  of  a  conspiracy;  and  every  such  offend- 
er, and  every  person  convicted  of  conspiracy  at  common  law, 
shall  be  imprisoned  in  the  penitentiary  not  exceeding  three 
years,  or  fined  not  exceeding  one  thousand  dollars."* 

'  R  8.,  358,  §45. 

''An  indictment  for  con.ipiracy  which  charged  that  the  defendant  did 
unlawfully  and  feloniously  conspire  to  rob  and  steal,  etc.,  was  held  not  to 
be  open  to  the  objection  that  it  charged  more  than  one  oflFense.  State  v.  Ster. 
ling  et  al;  34  Iowa,  443. 

^  It  is  not  necessary  to  allege  that  the  person  conspired  against  was  in- 
nocent, or  that  the  defendant  knew  it.  Johnson  ».  State,  2  Butcher,  313 ; 
Reg.  V.  Spragg,  2  Burr,  993;  Reg.  ».  Best,  2  Ld.  Eaym.,  1167;  6  Mod.,  137. 

'  R.  8.,  35B,  §46;  Com.  v.  Walker,  108  Mass.,  309. 
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STATEMENT  OF  THE  OFFENSE  OF   A  CONaPIKACY  TO   OBTAIN  PROPERTY    BY 
FALSE  PBBTENSB8.' 

{Commence  as  inform  on  page  35)  that  C.  D."  and  E.  F.,  ou,  etc.,  at.,  etc., 
in  the  said  county,  feloniously,  fraudulently  and  deceitfully  did  conspire  and 
agree  together  with  the  fraudulent  and  malicious  intent  then  and  there 
feloniously,  wrongfully  and  wickedly  to  obtain  one  horse  of  the  value  of 
six  hundred  dollars,  the  property  of  the  said  A.  B.'  from  the  said  A.  B.  by 
false  pretenses,'  and  to  cheat  and  defraud  the  said  A.  B.  of  the  same,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided  {con 
elude  as  inform  on  page  35). 

§661.  What  an  Indictable  Conspiracy. —  At  common  law  a 
conspiracy  is  defined  to  be  a  confederacy  of  two  or  more  per- 
sons to  do  an  unlawful  act  or  a  lawful  act  by  some  unlawful 

'  Johnson  J).  People,  22  Ills.,  315.  For  another  foi-m,  see  Smith  v.  People, 
25  Ills.,  17. 

'  The  allegation  "C.  D.  with  divers  other  persons  to  the  jurors  unknown" 
is  sufficient.  Reg.  v.  Steel,  E.  <&  M.,  337 ;  2  Moody,  246,  even  though  the  names 
of  the  conspirators  were  actually  known  to  the  j  ury ;  People  v.  Mather,  4 
Wen.,  229,  g  265. 

°  The  name  of  the  person  to  be  cheated  must  be  stated  or  some  legal  ex 
cuse  given  for  not  doing  so.  Reg.  v.  King,  7  Q.  B.,  782,  807 ;  Reg.  v.  Feck,  9 
Ad.  &  El.,  686;  Reg.  v.  Parker,  3  Q.  B.,  292,  297.  But  an  indictment  may 
show  that  the  conspiracy  was  to  cheat  and  defraud  the  public  generally. 
Com.  V.  Judd,  2  Mass.,  329 ;  Com.  v.  Harley,  7  Met.,  506. 

'  When  the  conspiracy  is  with  intent  to  do  a  lawful  act  by  unlawful 
means,  the  unlawful  means  intended  to  be  used  must  be  set  out  as  tliey  must 
be  shown  to  be  unlawful.  Smith  ».  People,  25  Ills.,  23 ;  State  v.  Potter,  28 
Iowa,  554;  State  v.  Jones,  13  Iowa,  269;  People  v.  Richards,  1  Mich.,  216; 
Aid  V  People,  4  Mich.,  414;  State  v.  Jones,  13  Iowa,  269;  Reg.  v.  Peck,  9 
Ad.  &  El.,  686,  692;  Stale  v.  Parker,  43  K.  H.,  83;  Com.  v.  Pruus,  9  Gray, 
127;State«.Burnham,  15N.  H.,  396;  Com.  B.  Shedd,  7  Cush.  514.  But  if 
the  intent  is  to  do  an  unlawful  act  for  which  exemplary  damage  may  be  re- 
covered by  any  means,  it  is  not  necessary  to  set  out  the  means  lo  be  used. 
Smith  V.  People,  25  Ills.,  23;  Johnson  v.  People,  22  Ills.,  316;  Com.  » 
Hunt,  4  Met.,  Ill ;  People  «.  Richards,  1  Mich.,  210 ;  State  «.  Jones,  13  Iowa, 
269;  State  v.  Stevens,  30  Iowa,  393;  State  v.  Harris^  38  Iowa,  242;  State  i>. 
Parker,  43  N.  H.,  83 ;  contra,  Lambert  v.  People,  9  Cowen,  578 ;  State  v. 
Hewet,  31  Me.,  396  ;  State  v.  Roberts,  34  Me.,  320  ;  March  v.  People,  7  Barb., 
393 ;  48  Me.,  218.  It  is  sufficient  to  describe  the  offense  intended  to  be 
committed  by  its  name.  Com.  o.  Eastman,  1  Cush.,  189 ;  State  u.  Ripley,  31 
Me.,  386;  Alderman  v.  People,  4  Mich.,  414;  but  if  it  is  not  well  known  by 
a  name,  then  its  constituents  must  be  mentioned  instead.  Hartman  v.  Com., 
5  Bar.,  60. 
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means.'  All  the  authorities  seem  to  be  agreed  that  all  con- 
spiracies to  commit  a  crime  are  indictable.^  But  whether  a 
conspiracy  to  accomplish  an  unlawful  purpose  not  criminal  is 
indictable  or  not  will  depend  upon  the  circumstances  of  each 
case.'  A  conspiracy  to  commit  a  trespass  has  been  held 
not  to  be  indictable.''  But  under  the  present  statute  a  con- 
spiracy to  trespass  upon  real  or  personal  property  is  in- 
dictable.^ A  conspiracy  to  seduce  a  female  is  indictable.^  So 
the  mere  combination  of  individuals  to  defraud  another  indi- 
vidual without  any  consent  being  established  respecting  the 
means  to  be  used  for  that  purpose  is  piinishable  as  a  con- 
spiracy.' So  where  one  to  defraud  another  procured  him  to 
bet  money  on  a  foot  race  and  then  prevailed  upon  the  party 
to  run  booty,  it  was  held  indictable  as  a  conspiracy.'  So  to 
combine  to  cheat  by  making  one  drunk  and  playing  cards  with 
him  falsely,'  or  by  representing  to  a  purchaser  that  a  horse 
offered  for  sale  is  the  property  of  a  lady  deceased  and  not  of  a 
dealer  in  horses,  and  is  quiet  and  tractable,  all  of  which  at  the 
same  time  is  known  to  be  false,  but  calculated  to  effect  the 
sale,'"  or  by  obtaining  on  credit  goods  to  come  into  the  hands 
of  one  conspirator  and  be  attached  by  another  conspirator  for 
a  fictitious  claim,"  or  by  moving,  secreting  or  making  convey- 
ance of  property  for  the  purpose  of  keeping  it  from  creditors 

'  Smith  V.  People,  25  Ills.,  23;  Com.  v.  Hunt,  4  Met.,  Ill ;  Lambert  v. 
People,  9  Cowen,  601 ;  State  o.  Mayberry,  48  Me.,  218 ;  Alderman  v.  People, 
4  Mich.,  414. 

'Smith  c.  People,  25  Ills.,  23;  Johnson  v.  People,  12  Ills.,  316;  State o. 
Buchannan,  5  Harr.  &  J.,  317. 

=  Smith  0.  People,  25  Ills.,  24;  Rex  o.  Warburton,  Law  Rep.,  1  C.  C, 
874,  276. 

'  Rex  e.  Turner,  13  Bast,  238. 

=  R.  S.,  358,  §  46;  ante  §  560;  State  v.  Fisher,  1  Dev.,  504. 

•  Smith  «.  People,  25  Ills.,  23. 
'  2  Bish.  Or.  L.,  §  199. 

«  Reg.  V.  Orbell,  6  Mod.,  42. 

•  State  V.  Younger,  1  Dev.,  357. 

'"  Reg.  V.  Kenrick,  5  Q.  B.,  49,  Dav.  &  M.,  208. 

"  Reg.  V.  King,  Dav.  &  M.,  741 ;  Com.  v.  Eastman,  1  Cush.,  189. 
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to  defraud  them  of  their  dues,*  or  by  fabricating  shares  in  ad- 
dition to  tlie  limited  number  in  a  joint  stock  company,  even 
though  there  is  an  imperfection  in  the  original  formation  of 
the  company,'*  is,  like  many  other  similar  conspiracies,  to 
cheat,  indictable  at  common  law.  So  a  conspiracy,  among 
journeymen'  or  laborers*  to  prevent  others  from  laboring  upon 
such  terms  as  they  had  agreed,  was  indictable  at  common  law 
and  is  now  indictable  by  statute'^  and  considered  elsewei'e.'  So 
a  conspiracy  to  slander  a  man  by  charging  him  with  a  crimi- 
nal offense  or  with  being  the  father  of  a  bastard  child,^  or  to 
charge  another  with  fornication,*  or  to  hiss  an  actor  or  damage 
a  piece,'*  or  to  induce  a  young  female  by  false  representations  to 
:eave  the  protection  of  the  parents'  house  with  a  view  to  facili- 
tate her  prostitution,*"  or  to  destroy  the  reputation  of  an  indi- 
vidual by  verbal  slander,"  is  indictable.  Likewise  indictable 
conspiracy  occurs  when  there  is  a  confederacy  to  defraud  an 
incorporated  bank  of  issiie  whereby  its  bills  in  circulation 
among  the  public  become  liable  to  depreciation  or  to  be  made 
worthless,'^  or  where  a  number  of  men  go  to  a  public  auction 
on  the  mutual  understanding  that  one  only  shall  bid  for  any 
particular  article  and  after  the  auction  is  over  they  shall  resell 
among  themselves  alone  at  fair  prices  the  articles  bought. 


'.  State  V.  Simons,  4  Strob.,  266  ;  Bean  «.  Bean,  12  Mass.,  21 ;  Reg.  v.  Peck, 
9  Ad.  &  El.,  686 ;  Johnson  v.  Davis,  7  Texas,  173 ;  Whitman  ».  Spencer,  2 
R.  I.,  124;  Hall  V.  Eaton,  25  Vt.,  458. 

"  Rex  ».  Mott,  2  Car.  &  P.,  521. 

»Rex  v.  Bykes,  1  Moody  &  R.,  179;  Rex  «.  Tailors,  etc.,  8  Mod.,  U; 
Com.  V.  Hunt,  4  Met,  111 ;  People  v.  Fisher,  14  "Wen.,  9. 

'  Com.  V.  Hunt,  4  Met.,  Ill ;  People  «.  Fisher,  14  "Wen.,  19. 

'  R.  S.,  376,  g  §  158,  159  ;  16,  ante  §  258. 

•  Ante  %  258. 

'  Child  V.  North,  1  Keib,  203;  Reg.  a.  Best,  2  Ld.  Raym.,  1168;  Lambert 
V.  People,  9  Cowen,  599. 

»  Child  V.  North,  1  Keb.,  254. 

"  Clifford  v.  Brandon,  2  Campb.,  358;  Anon.,  6  T.  R.,  628. 

1°  Com.  v.  Hunt,  4  Met.,  Ill ;  Com.  v.  "Ward,  1  Mass.,  473 ;  Rex  v.  Gray,  3 
Harg.  St.  Tr.,  519. 

!'  2  Bish.  Cr.  P.,  §  215. 

"  State  V.  Norton,  8  Zab.,  33. 
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sharing  tlie  diiference  between  the  buying  and  selling  prices.* 
So  a  conspiracy  to  obtain  choses  in  action,'  goods  and  chattels' 
or  the  ownership  or  possession  of  real  estate,^  or  to  injure  the 
trade  of  a  card-maker,  by  bribing  his  servant  to  mix  grease 
with  the  paste  used  in  the  manufacture  of  the  article,*  or  to 
fabricate  or  suppress  testimony  in  a  court  of  justice,^  or  to  pro- 
cure process  against  one  for  the  purpose  of  oppression  or  for 
private  ends,^  or  to  obtain  goods  by  false  pretenses,'  is  an  in- 
dictable offense. 

§  662.  Who  Liable  as  a  Conspirator.  —  The  prosecutor  and  all 
other  persons  concerned  may  be  indicted  for  a  conspiracy  to 
procure  criminal  process  for  improper  purposes,  and  if  it  ap- 
pears that  the  ofBcer  executing  the  process  was  a  party  to  the 
conspiracy,  the  writ  can  afford  him  no  protection.' 

§  G63.  The  Number  of  Conspirators  Required  —  Husband  and 
Wife.  —  A  conspiracy  cannot  be  committed  by  one  alone  ;■"  nor 
by  a  husband  and  wife  alone,  they  being  regarded  legally  as 
one,"  unless  entered  into  before  their  marriage.'^  But  the 
wife  may  be  joined  with  the  husband  if  there  is  also  another 
conspirator."  Where  two  conspirators  are  charged  jointly,  no 
third  person  being  mentioned  in  the  indictment  as  a  co-con- 
spirator, known  or  unknown,  if  one  of  them  is  acquitted,  his 
acquittal  operates  as   the  acquittal  of  the  other."     Yet  one 

'  Levi  V.  Levi,  G  Car.  &  P.,  239. 

^  Lambert  v.  People,  9  Cowen,  578. 

3  Sydserflf  v.  Reg.,  11  Q.  B.,  245 ;  Reg.  v.  Gompertz,  9  Q.  B.,  824. 

'  People  V.  Richards,  1  Mich.,  216  ;  State  v.  Shooter,  8  Rich.,  73. 

'  Rex  V,  Cope,  1  Stra.,  144. 

"  Rex  V.  Stevenson,  3  East,  362;  State  v.  DeWitt,  2  Hill  S.  C,  282 ;  Rex  v. 
Ma'ivbey,  6  T.  R.,  619 ;  Rex  v.  Jobson,  2  Show,  1. 

'  Slomer  v.  People,  25  Ills.,  70. 

'  Johnson  v.  People,  12  Ills.,  314. 

'  Slomer  v.  People,  25  Ills.,  70. 

'°  Com.  V.  Manson,  2  Ashm.,  31 ;  Rex  v.  Killers,  3  Chitty,  163 ;  U.  S.  v.  C  ole, 
5  McLean,  513. 

"  1  Hawks  P.  C,  448,  §8. 

"  Rex  «.  Robinson,  1  Leach,  37. 

'=  Rex  !).  Hodson,  7  Law  R.,  58 ;  Rex  v.  Locker,  5  Bsp.,  107 ;  State  v.  Gov 
mgton,  4  Ala.,  603. 

"  State  V.  Tom,  2  Dev.,  569;  2  Chitty  Cr.  L.,  1141. 
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may  be  convicted  after  the  otlier  is  dead/  and  where  there 
were  three  conspirators  and  one  died  before  trial,  and  another 
was  acquitted,  the  third  was  held  liable.^ 

§  664.  When  the  Offense  of  a  Conspiracy  is  Complete.  —  In  con- 
spiracy the  thing  intended  need  not  be  accomplished;  the 
bare  combination  or  joint  design,  with  the  required  intent, 
constitutes  the  crime.'  ISTo  overt  acts  need  be  alleged  or 
proved^  except  for  the  purpose  of  showing  the  combination 
and  the  intent.  The  joint  assent  to  the  combination  may  be 
proved  by  circumstantial  evidence.' 

§  665.  Evidence.  —  In  a  prosecution  for  conspiracy,  the  of- 
fense may  be  established  by  evidence  purely  circumstantial.' 

3.  Escape. 

§  666.  By  Refusal  of  Officer  to  Arrest.  —  "Every  slieriif,  jailor, 
coroner,  policeman  or  other  officer,  authorized  to  make  ar- 
rests, or  to  have  the  custody  of  prisoners,  who  willfully  and 
corruptly  refuses  to  arrest  or  confine  any  person  charged  with 
or  convicted  of  any  offense,  or  willfully  and  corruptly  omits 
or  delays  to  execute  any  process  to  him  directed,  whereby  the 
offender  escapes,  shall  be  confined  in  the  county  jail  not  ex- 
ceeding one  3'ear,  or  fined  not  exceeding  one  thousand  dollars, 
or  both,  and  may  be  removed  from  his  office.'" 

STATBMBNT  OF  THE  OFFENSE    OF    REFUSING  TO  EXECUTE  A  WAKBANT. 

(Commence  as  in  form  on  page  35)  that  on,  etc.,  at,  etc.,  in  the  said 
county,  the  said  A.  B.  made  complaint  to  L.  M.,  then  a  justice  of  the  peace 

"  Kex  v.  Niccols,  3  Stra.,  1237 ;  Reg.  v.  Kenrick,  5  Q.  B.,  49 ;  Dev.  &  M.,  208. 

"  People  V.  Ollcott,  2  John,  Cas.,  301. 

'  Poulterer's  Case,  9  Co.,  55J,  56S,  576;  Reg.  ».  Best,  1  Salk.,  174;  Com.  v. 
Judd,  2  Mass.,  337;  State  ».  Buchanuau,  5  Har.  &  J.,  371 ;  Hazen  ».  Com., 
11  Harris  Pa.,  355;  U.  8.  v.  Cole,  5  McLean,  513. 

*  State  e.  Straw,  43  N.  H.,  393;  State  v.  Pulle,  13  Minn.,  164;  Com.  ■». 
Eastman,  1  Cush.,  189 ;  State  v.  Noyes,  25  Vt.,  415;  Com.  v.  Davis,  9  Mass.,  415. 

'  3  Chitty  Cr.  L.,  1141,  1143;  Reg.  «.  Murphy,  8  Car.  &  P.,  297;  Rex  ■». 
Parsons,  1  W.  Bl.,  393;  Rex  ».  Cope,  1  Stra.,  144. 

"  State  V.  Sterling,  34  Iowa,  443. 

'R.  S.,  364,  §83. 
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in  and  for  tlie  said  county,  and  the  said  justice  tlien  and  there  examined 
the  said  A.  B.  and  one  E.  F.,  a  witness  then  and  there  produced  by  the 
said  A.  B.  on  oath,  and  then  and  there  reduced  the  complaint  to  writing 
and  caused  it  to  he  subscribed  and  sworn  to  by  the  said  A.  B.,  in 
which  said  complaint  it  was  charged  that  E.  F.  had  lately  (insert  state- 
ment of  the  offense  as  in  the  complaint,)  for  which  said  offense  the  said 
L.  M.  then  and  there  upon  the  said  complaint  and  examination  issued  a 
warrant  in  due  form  of  law  under  his  hand  and  seal,  directed  to  all  sher- 
iffs, coroners  and  constables  within  this  state,  commanding  them  forth- 
with to  take  the  person  of  the  said  E.  F.  and  bring  him  before  the  said  L. 
M.,  or,  in  case  of  his  absence  or  inability  to  act,  before  any  other  judge  or 
justice  of  the  said  county,  which  said  warrant  was  afterwards,  to  wit.,  on 

the day  of ,  A.  D.  18 — ,  at,  etc.,  in  the  said  county,  delivered  to  C. 

D.  then,  at  the  time  last  aforesaid,  one  of  the  constables  of  the  said  county, 
to  be  by  him  executed,  and  that  the  said  0.  D.  at  the  time  and  place  last 
aforesaid,  willfully  and  corruptly  did  delay,  omit  and  refuse  to  arrest  the 
said  E.  F.,  so  charged  with  the  said  criminal  offense,  as  he  the  said  C.  D., 
by  virtue  of  his  office  aforesaid,  by  law  should  and  ought  to  have  done, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided 
(conclude  as  inform  on  page  35). 

§  667.  Aiding  a  Prisoner. — "Whoever  aids  or  assists  in  escaping 
or  attempting  to  escape  from  an  officer  or  person  who  has 
the  lawful  custody  of  such  prisoner,  shall  be  confined  in  the 
county  jail  not  exceeding  one  year,  or  fined  not  exceeding  five 
hundred  dollars.'" 

STATEMENT  OP  THE   OFFENSE   OP  AIDING  A   PRISONER  TO   ESCAPE. 

(Commence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  and  knowingly  did  aid  and  assist  one  E.  F.,  then  and 
there  a  prisoner,  in  escaping  from  the  custody  of  the  said  A.  B.,  then  and 
there  being  a  sheriff  of  the  said  county,  the  said  A.  B.  then  and  there  as 
such  sheriff  having  the  lawful  custody  of  the  said  E.  F.,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  (conclude  as  in  form  on 
page  25). 


Rescue.  —  "  "Whoever  rescues  a  prisoner  from  an  offi- 
cer or  person  who  has  the  lawful  custody  of  such  prisoner, 
shall  be  confined  in  the  county  jail  not  exceeding  one  year, 
or  fined  not  exceeding  one  thousand  dollars,  or  both.'" 

'R.S.,  364,§84. 
'Id.,  §85. 
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STATEMENT  OF  THE   OFFENSE   OF  RESCUING   A  PBISONEK. 

{Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  and  knowingly  did  rescue  one  E.  F.,  then  and  there 
being  a  prisoner,  from  the  custody  of  the  said  A.  B.,  the  said  A.  B.  then  and 
there  being  a  sheriff  of  the  said  county,  and  then  and  there  as  such  officer 
having  the  lawful  custody'  of  the  said  E.  F.,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  (conclude  as  inform  on  page  35). 

§  669.  The  Preceding  Extend  to  Civil  Process.  — •  "The  two  pre- 
ceding sections  shall  extend  to  civil  as  well  as  criminal  pro- 
cess, but  in  no  case  shall  the  fine  exceed  the  sum  for  which  the 
civil  process  issued.'" 

§  670.  Rescue  of  Prisoners  Charged  with  High  Crime  Before  Con- 
viction. —  "Whoever  sets  at  liberty  or  rescues,  or  attempts  to 
set  at  liberty  or  rescue,  a  person  charged  with  the  commission 
of  any  capital  offense  or  crime  punishable  by  imprisonment 
in  the  penitentiary,  before  the  conviction  of  such  person,  shall 
be  imprisoned  in  the  penitentiary  not  exceeding  five  years  and 
fined  not  exceeding  one  thousand  dollars.'"* 

STATEMENT     OF     THE     OFFENSE    OP     SETTING   AT     LIBBKTT    A     PKISONBB 
CHARGED  "WITH  A   HIGH  CRIME  BEFORE  CONVICTION. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the 
said  county,  feloniously  and  unlawfully  did  set  at  liberty  one  E.  F.,  from 
the  custody  of  the  said  A.  B.,  then  being  sheriff  of  the  said  county,  the 
said  E.  F.  then  and  there  being  charged  with  the  commission  of  a  capital 
offense,  to  wit.,  of  murder,  as  the  said  C.  D.  then  and  there  well  knew,-*  and 
for  the  said  offense'  was  then  and  there  in  the  lawful  custody  of  the  said" 
A.  B.,  as  such  sheriff  as  aforesaid,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  (conclude  as  inform  on  page  35). 

'  An  indictment  is  not  defective  for  omitting  to  state  the  process  on  which 
the  prisoner  was  held  in  custody,  or  the  manner  or  circumstance  of  the 
holding.    Com.  v.  Lee,  107  Mass.,  207. 

'  E.  S.,  364,  §  86. 

'Id.,  §87. 

'  It  is  not  necessary  to  allege  that  the  defendant  knew  the  person  set  at 
liberty  was  guilty  of  the  alleged  offense.  Kex  v.  Bootie,  2  Bur.,  864,  2 
King,  575. 

'  It  is  necessary  to  aver  that  the  part}-  set  at  liberty  was  in  custody  for 
the  offense  chai-ged.  1  Buss,  on  C,  422,  423,  2  Hawks  P.  C.  C,  19,  ?26; 
Rex  V.  Fell,  1  Ld.  Raym.,  434,  1  Salk.,  272. 

'  In  an  indictment  against  a  constable  for  an  escape  it  is  suflScient  to 
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§  671.  Rescue  of  a  Prisoner  Convicted  of  High  Crime.  — "  Who- 
ever sets  at  liberty  or  rescues,  or  attempts  to  set  at  liberty  or 
rescue,  any  person  found  guilty  or  convicted  of  a  crime  the 
punishment  of  which  is  death,  shall  be  imprisoned  in  the 
penitentiary  not  less  than  one  nor  more  than  fourteen  years. 
Whoever  shall  set  at  liberty  or  rescue,  or  attempt  to  set  at 
liberty  or  rescue,  any  prisoner  found  guilty  or  convicted  of  a 
crime  the  punishment  of  which  is  imprisonment  in  the  peni- 
tentiary, shall  be  imprisoned  in  the  penitentiary  not  less  than 
one  nor  more  than  ten  years."' 

STATBMENT  OF  THE    OFFENSE  OF   RESCUING    A   PBISONBB    CONVICTED    OF 

MURDER. 

{Oommenae  as  in  form  on  page  35)  that  0.  D.,  on,  etc.,  at,  etc.,  in  the 
said  county,  feloniously  and  unlawfully  did  rescue  one  E.  F.  from  the  cus- 
tody of  the  said  A.  B.,  then  being  sheriff  of  the  said  county,  the  said  E.  P. 
then  and  there  having  been  found  guilty  and  convicted,  as  the  said  C.  D. 
then  and  there  well  knew,  of  the  crime  of  murder,  the  punishment  of  which 
was  death,  and  for  the  said  crime  was  then  and  there  in  the  lawful  custody 
of  the  said  A.  B.  as  such  sheriff  as  aforesaid,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  {conclude  as  in  tTieform  on  page  35). 

§  672.  OfBcer  Allowing  Before  Conviction  —  "If  any  sheriff,  coro- 
ner, jailor,  keeper  of  a  prison,  constable  or  other  officer  or  per- 
son having  any  prisoner  in  his  legal  custody,  before  conviction, 
shall  voluntarily  suffer  or  permit  such  prisoner  to  escape  or  go 
at  large,  such  officer  or  person  so  offending  shall  be  lined 
not  exceeding,  one  thousand  dollars,  and  confined  in  the 
county  jail  not  exceeding  six  months :  Provided,  that  if  such 
prisoner  be  in  custody  charged  with  murder  or  other  capital 
offense,  then  such  officer  or  person  suffering  or  permitting 
such  escape  shall  be  punished  by  confinement  in  the  peni- 
tentiary for  any  term  not  less  than  one  year  nor  more  than 
ten  years.  A  negligent  escape  of  a  person  charged  witli  a 
criminal  offense,  before  conviction,  from  the  custody  of  any  of 

allege  that  the  defendant  permitted  the  prisoner  to  escape  and  go  at  large, 
without  alleging  in  addition  that  he  did  escape  and  go  at  large.    State®. 
Mayberry,  3  Strob.,  144. 
'RS.,  364,  §88. 
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the  aforesaid  officers,  shall  be  punished  by  fine  not  exceeding 
one  thousand  dollars.'" 

STATEMENT  OF  THE  OFFENSE   OF   SUFFERING  AN  ESCAPE  BT  A  JAILER. 

(Commence  as  inform  on  pnge  35)  ''that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  then  being  jailer  of  the  said  county  and  then  and  there  having  one 
E.  P.,  then  a  prisoner,  in  his,  the  said  C.  D.'s,  legal  custody  for  the  offense  of 
murder  before  conviction  therefor,  with  which  said  offense  the  said  E.  F. 
■was  then  and  there  charged,  feloniously  and  voluntarily  did  suffer  and  per- 
mit the  said  E.  F.  to  escape  and  go  at  large,  whithersoever  h  e  would,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided  (conclude  as 
inform  on  page  35). 

§  673.  Officer  Allowing  after  Conviction.  —  "If  any  sheriff, 
deputy  sheriff,  coroner,  jailer,  or  other  officer,  shall  fraudu- 
lently contrive,  procure,  conceal,  aid,  connive  at  or  otherwise 
voluntarily  suffer  the  escape  of  any  convict  in  his  custody,  or 
conceal  or  assist  any  convict,  after  he  has  escaped,  he  shall  bo 
imprisoned  in  the  penitentiary  not  less  than  one  nor  more 
than  ten  years."' 

§  674.  Officer  of  Penitentiary  Allowing.  —  "If  the  warden  or 
any  officer,  guard,  agent,  servant  of,  or  person  employing- 
convicts  in  or  about,  the  penitentiary,  shall  contrive,  procure, 
aid,  connive  at,'  conceal  or  assist  the  escape  of  any  convict 
from  the  penitentiary,  or  conceal  or  assist  any  convict  after  he 
has  escaped,  he  shall  be  imprisoned  in  the  penitentiary  not 
less  than  one  nor  more  than  ten  years."* 

STATEMENT  OF  THE  OFFENSE  OP  SUFFERING  AN  ESCAPE  BY  THE    WARDEN 
OF  THE  PENITENTIARY. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  then  warden  of  the  penitentiary  of  the  said  State  of  Illinois,  felon- 
iously and  fraudulently  did  contrive,  procure,  aid,  connive  at,  conceal  and 
assist  the  escape  of  one  E.  P.,  then  and  there  being  a  convict  duly  commit- 

'  K.  S.,  364,  §  89. 

'  An  indictment  usually  seta  forth  facts  sufficient  to  give  the  committing 
magistrate  jurisdiction  and  the  commitment  or  an  indictment  and  commit- 
ment.   2  Bish.  Cr.  P.,  §  941. 

'K.  S.,365,  §90. 

*Id.,  §91. 
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ted  to  the  said  penitentiary  for  the  crime  of  larceny,  from  the  said  peniten- 
tiary, and  the  said  E.  F.  did  then  and  there  escape  and  go  at  lai'ge,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided  {conclude  as  in 
form  mi  page  35). 

§  675.  Aiding  Escape.  —  "Whoever  conveys  into  the  peniten- 
tiary, or  into  any  jail  or  other  place  of  confinement,  any 
disguise,  instrument,  tool,  weapon,  or  other  thing  adapted  or 
useful  to  aid  a  prisoner  in  making  his  escape,  with  the  intent 
to  facilitate  the  escape  of  any  prisoner  there  lawfully  commit- 
ted or  detained,  or  by  any  means  whatever  aids  or  assists  such 
prisoner  to  escape  therefrom,  whether  such  escape  is  effected 
or  attempted  or  not,  or  conceals  or  assists  any  convict  after 
he  has  escaped,  shall  be  confined  in  the  county  jail  not  exceed- 
ing one  year,  or  fined  not  exceeding  one  thousand  dollars,  or 
both.'" 

STATEMENT  OP  THE  OFFENSE  OF  CONVEYING  A  DISGUISE  TO  A  PRISONER. 

(Oommence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  tlie  said 
county,  unlawfully  and  knowingly  did  convey  into  the  county  jail  of  the 
said  county  and  deliver  to  one  E.  F.  a  certain  disguise,  to  wit.,  a  woman's 
apparel  then  and  there  adapted  and  useful  to  aid  a  prisoner  to  make  his  es- 
cape, with  intent  to  facilitate  the  escape  of  the  said  E.  F.,  then  and  there  a 
prisoner  in  the  said  jail,  lawfully  committed  and  detained,  contrsjry  to  the 
form  of  the  statute  in  such  case  made  and  provided  [conclude  as  inform 
on  page  35). 

§  676.  What  an  Escape.  —  An  escape  is  where  one  who  is  ar- 
rested gains  his  liberty  before  he  is  delivered  by  the  course  of 
law.^  Where  the  liberation  is  effected  eitlier  by  himself  or 
others  without  force,  it  is  more  properly  called  an  escape; 
where  it  is  effected  by  the  party  himself  with  force  it  is  called 
prison-breaking;  and  where  it  is  effected  by  others  with  force 
it  is  commonly  called  a  rescue.*  To  constitute  an  escape  there 
must  be  an  actual  arrest  and  a  legal  and  continuing  imprison- 
ment;'' and  therefore  it  has  been  held  that  if  an  officer  hav- 

'R.  S.,  865,  §92. 

'  Colby  v.  Sampson,  5  Mass.,  810 ;  Lowry  v.  Barnes,  3  Chapman,  11. 

=  3  Arch.  C.  P.  &  PI.,  1074. 

<3Bish.  Cr.  L.  §1094. 
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ing  a  warrant  to  arrest  a  man,  see  liim  shut  up  in  a  house  and 
challenge  him  as  his  prisoner,  but  never  actually  have  him  in 
custody,  and  the  party  get  free,  the  officer  cannot  be  charged 
with  an  escape.* 

§  677.  Continued  —  Use  of  Force,  etc.,  not  Necessary.  —  It  is  not 
criminal  to  aid  or  suffer  a  prisoner  to  escape  if  he  is  unlaw- 
fully detained  in  custody.''  But  if  he  is  in  custody  under  a 
proper  warrant  duly  issued,  though  he  may  be  entirely  inno- 
cent of  the  charge,  any  person  aiding  in  the  escape  or  any  of- 
iicer  suffering  it  will  be  criminally  liable  under  the  statute.^ 
And  it  is  also  criminal  for  a  prisoner  so  imprisoned  to  escape, 
though  no  force  or  artiiice  be  used  on  his  part  to  effect  such 
purpose.''  Thus,  if  a  prisoner  go  out  of  his  prison  without 
any  obstruction,  the  doors  being  opened  by  the  negligence  or 
consent  of  the  jailor,  or  if  he  escapes  in  any  other  manner 
without  using  any  kind  of  force  or  violence,  he  will  be  guilty 
of  a  misdemeanor;  and  if  his  prison  be  broken  by  others 
without  his  procurement  or  consent,  and  he  escapes  through 
the  breach  so  made,  he  may  be  indicted  for  the  escape.^ 

§678.  Who  Liable  for  an  Escape.  —  Any  person  who  is  acting 
in  the  capacity  of  an  officer  is  liable  for  permitting  an  escape, 
though  he  has  not  been  duly  elected  or  qualified,  and  his  title 
to  the  officer  is  not  legal.*  Even  a  private  person  may  be 
guilty  of  an  escape  by  allowing  a  prisoner  who  is  lawfully  in 
his  custody  to  go  at  large,  instead  of  delivering  him  to  the 
proper  officer.'  A  constable  is  indictable  for  suffering  a  street- 
walker delivered  to  his  custody  by  one  of  the  night  watch  to 
escape.*     The  better  opinion  seems  to  be  that  a  sheriff  is  not 

>  2  Hawks  P.  C.  C,  19,  §  1. 

"  3  Hawks  P.  C.  C,  19,  g§  2,  4;  Luckey  v.  State,  14  Texas,  400. 

=  2  Hawks  P.  0.,  185;  3  Inst.,  590;  Com.  v.  Miller,  8  Ashm.,  61;  State  v. 
Murray,  3  Ship.,  100 ;  State  ».  Bates,  33  Iowa,  97.' 

'  3  Hawks  P.  C.  C,  17,  §  5 ;  4  Black.  Com.,  139 ;  Com.  o.  Miller,  2  Aslim., 
61 ;  contra,  State  v.  Murphy,  5  Engl.,  74. 

'  1  Hale  P.  C,  611;  2  Inst.,  590;  Riley  ^).  State,  16  Conn.  R.,  47. 

•  2  Hawks  P.  C.  C,  19,  §§  23,  38;  Com.  u.  Connell,  3  Grat.,  587;  State  «. 
Maberry,  3  Strob.,  144;  State  v.  Bates,  23  Iowa,  97. 

'  2  Hawks  P.  C.  C,  20,  §  1 ;  1  Hale  P.  C,  595. 

'  Rex  ■!).  Bootie,  2  Bur.,  864,  3  Keimy,  575. 
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criminally  liable  for  the  act  of  his  deputy  in  suffering  an  es- 
cape.^ 

§  679.  Who  not  Liable  for  an  Escape.  —  In  Missouri,  under 
their  statute,  it  has  been  held  that  it  is  not  an  offense  to  res- 
cue a  prisoner  from  the  hands  of  a  private  person  unless  the 
one  rescuing  him  knows  that  the  prisoner  was  under  an  ar- 
rest for  a  felony  or  misdemeanor;^  but  it  would  probably  be 
held  otherwise  under  our  statute.'  In  New  York,  it  has 
been  held  that  lying  in  wait  near  a  jail  by  agreement  with 
the  prisoner,  and  carrying  him  away,  is  not  an  offense  against 
the  statute,  for  the  reason  that  the  aid  was  not  rendered  un- 
til after  the  escape  was  accomplished,  but  is  a  misdemeanor  at 
common  law.'' 

§  680.  Evidence.  —  If  a  prisoner  breaks  jail  or  escapes,  the 
presumption  is  that  the  officer  having  him  in  custody  was 
guilty  of  negligence  in  allowing  him  to  escape.^  But  this 
presumption  may  be  rebutted  by  competent  evidence.^  Un- 
der an  indictment  charging  the  aiding  and  assisting  the  es- 
cape of  a  prisoner,  the  defendant  cannot  be  convicted  upon 
proof  that  the  prisoner  was  in  cu^ody  of  the  defendant  and 
that  he  negligently  suffered  him  to  escape." 

4.  Falsely  Assuming  an  Office. 

§  681.  Provisions  of  tlie  Statute.  —  "Whoever  falsely  assumes 
or  pretends  to  be  a  justice  of  the  peace,  sheriff,  deputy  sheriff, 
coroner,  constable,  police  officer,  watchman  or  other  officer, 
and  takes  upon  himself  to  act  as  such,  or  to  require  any  per- 
son to  aid  or  assist  him  in  a  matter  pertaining  to  the  duty  of 

'  Com.  ■B.Lewis,  4  Leigh,  664;  States.  Berkshire,  3Ind.,  207;  1  East  P. 
<:,.,  331;  Rex  v.  Lenthall,  3  Mod.,  143;  Reg.  ■».  Bel  wood,  11  Mod.,  80;  contra, 
Rex  «.  Fell,  1  Ld.  Raym.,  435;  1  Salk.,  373. 

'  State  V.  Helton,  36  Mo.,  199 ;  see  also  Rex  ®.  Burridge,  3  P.  Wins.,  493. 

»R.  S.,  364,  §85. 

*  People  !).  Tompkins,  9  John.,  70. 

'  1  Hale  P.  C,  601 ;  3  Bish.  Cr.  L.,  §  1096. 

'■  1  Russ.  Cr.  L.,  371 ;  Connell's  Case,  3  Grat.,  587 ;  but  see  State  v.  Halford, 
6  Rich.,  58. 

'  White  V.  State,  13  Texas,  133. 
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any  such  officer,  shall  be  confined  in  the  county  jail  not  ex- 
ceeding one  year,  or  fined  not  exceeding  five  hundred  dollars.'" 

STATEMENT    OP     THE    OFFBNSB    OF  FALSBLT  ASSUMING    TO  BE    A   JUSTICE 
OF  THE  PEACE. 

(Oommence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  and  falsely  did  assume  and  pretend  to  be  a  justice  of 
the  peace  in  and  for  said  county,  and  did  then  and  there  take  upon  him- 
self to  act  as  such  justice  of  the  peace,^  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided  (conclude  as  inform  on  page  3.5). 

5.  Misconduct  of  Offickes. 

§  682.  Omission  and  Malfeasance. —  "Every  person  holding  any 
public  office,  whether  state,  county  or  municipal,'  trust  or 
employment,  who  shall  be  guilty  of  any  palpable  omis- 
sion of  duty,  or  who  shall  be  guilty  of  diverting  any  public 
money  from  the  use  or  purpose  for  which  it  may  have  been 
appropriated  or  set  apart  by  or  under  authority  of  law,  or 
who  shall  be  guilty  of  contracting,  directly  or  indirectly,  for 
the  expenditure  of  a  greater  sum  or  amount  of  money  than 
may  have  been,  at  the  time  of  making  the  contracts,  appro- 
priated or  set  apart  by  law,  or  authorized  by  law  to  be  con- 
tracted for  or  expended  upon  the  subject  matter  of  the  con- 
tracts, or  who  shall  be  guilty  of  willful  and  corrupt  oppres- 
sion, malfeasanse  or  partiality,  where  no  special  provision 
shall  be  made  for  the  punishment  thereof,  shall  be  fined  not 
exceeding  ten  thousand  dollars,  and  may  be  removed  from  his 
office,  trust  or  employment."'' 

STATEMENT  OF  THE  OFFENSE  OF  REFUSING  TO  ADMINISTEE  AN  OATH  FOS 
A  CHANGE  OF  VENUE  BY  A  JUSTICE  OF  THE  PEACE. 

{Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  said 
county,  then  being  a  justice  of  the  peace,  duly  elected,  qualified,  and  com- 

'  R.  S.,  366,  §  102. 

"  This  statement  of  the  offense  is  sufficient.  Com.  v.  Wolcott,  10  Cush., 
61,  63. 

°  The  word  "municipal"  includes  a  town  as  well  as  a  city.  3  Burrill  L. 
Die,  315;  and  therefore  the  section  applies  to  town  officers. 

'  R.  S.,  383,  §  308;  Tihbals  v.  State,  5  Wis.,  596. 
31 
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missioned,  and  a  certain  suit  being  then  and  there  depending  and  undeter- 
mined before  him,  wherein  one  E.  F.  was  plaintiff  and  the  said  A.  B.  was 
defendant,  at  the  time  and  place  appointed  for,  and  before  the  commence- 
ment of  the  trial  of  the  said  suit,  willfully  and  corruptly'  refused  to  admin- 
ister an  oath  in  the  said  suit  as  required  by  law  to  tlie  said  A.  B.;  that  it 
was  the  belief  of  him,  the  said  A.  B.,  that  he,  the  said  A.  B.,  the  defendant 
in  said  suit  as  aforesaid,  could  not  have  an  impartial  trial  In  the  said  suit 
before  the  said  C.  D.  as  such  justice,  though  the  said  A.  B.  then  and  there 
offered  to  take  the  said  oath,  and  then  and  there  requested  the  said  C.  D.  to 
administer  the  same  to  him,  and  then  and  there  tendered  to  the  said  C.  D. 
the  sum  of  five  cents  as  his  fee  as  such  justice  for  administering  the  said 
oath,"  and  then  and  there  made  a  motion  for  a  change  of  venue  in  the  said 
suit  to  another  justice  of  the  peace,  and  so  the  said  C.  D.  then  and  there 
was  thereby  willfully  and  corruptly  guilty,  in  the  manner  and  form  afore- 
said, of  a  palpable  omission  of  duty  as  such  justice  of  the  peace,  in.  the 
said  suit,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided {conclude  as  inform  on  page  35). 

§  683.  Effect  of  Ignorance  of  the  Law.  —  Jitstices  of  the  peace 
and  other  tribunals  are  not,  like  ordinary  persons,  conclusively 
presumed  to  know  the  law;^  therefore  a  mere  error  in  judg- 
ment or  depai'ture  from  sound  policy  is  not  sufficient  to  sub- 
ject a  tribunal  possessing  a  discretionary  power  to  an  indict- 
ment for  a  palpable  omission  of  duty.  Before  such  prosecu- 
tion can  be  sustained  it  must  be  shown  that  there  was  a  pal- 
pable omission  of  duty  imperatively  required  by  law  in  a  mat- 

'  An  indictment  for  malfeasance  in  office  in  refusing  to  issue  subpoenas 
should  charge  that  he  willfully  and  corruptly  refused  to  issue  the  sub- 
poenas.  Jones  v.  People,  2  Scam.,  477.  An  indictment  charging  that  the 
defendant,  a  justice  of  the  peace,  took  up  certain  estray  animals  {specifying 
the  number  and  kind)  and  corruptly  caused  the  same  to  be  appraised  be- 
fore  himself,  is  substantially  good.  Wickersliam  v.  People,  1  Scam.,  128. 
In  prosecuting  supervisors  for  not  putting  up  guide  boards,  under  a  fonner 
statute  it  was  held  that  the  indictment  should  allege  at  what  crossings  of 
public  roads  in  the  road  district  the  neglect  occuiTed.  Lequat  v.  People, 
11  Ills.,  330.  For  present  statutes  on  the  subject,  see  R.  S.,  915 ;  §  10,  Sub., 
10;Id.,  944,  §§173,  174. 

"  Possibly  it  may  be  necessary  to  allege  and  prove  that  the  fee  of  the 
justice  for  taking  the  oath  was  tendered  to  liim.  People  v.  Brooks,  1  Denio, 
457 ;  or  that  it  was  waived  by  not  demanding  it. 

'  Hiss  V.  State,  24  Md.,  556 ;  State  v.  Campbell,  2  Tyler,  177 ;  Yates  v.  Lan- 
sing, 5  John.,  282, 293;  Floyd  «.  Baker,  12  Co.,  23 ;  contra,  4  Black.  Com., 
227 ;  Rex  v.  Esop,  7  Car.  &  P.,  456 ;  People  «.  Brooks,  1  Denio,  459. 
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ter  involving  no  discretion  or  a  willful  and  corrupt  as  well  as 
a  palpable  neglect  of  a  discretionary  duty.^  But  where  the 
duty  is  purely  ministerial,  not  judicial,  and  there  is  no  dis- 
cretionary power,  ignorance  of  the  law  is  no  excuse,  and  an 
honest  conviction  that  one  has  a  right  to  omit  to  do  what  the 
law  imperatively  and  palpably  requires  will  not  justify  the 
omission  to  perform  such  requirement.^ 

§  684.  Justices,  when  Criminally  Liable  for  Omission  of  Duty. — 
Indictments  have  been  sustained  against  justices  of  the  peace 
for  convicting  defendants  without  summons;'  for  sending  a 
man  to  the  house  of  correction  without  cause;''  for  discharg- 
ing an  offender  without  sufficient  sureties  ;*  for  bailing  a  pris- 
oner in  a  case  not  authorized  by  statute ;°  for  refusing  bail,  or 
a  particular  person  as  such ;'  for  adding  to  an  order  requiring 
the  concurrence  of  two  justices,  the  name  of  the  second  one;^ 
for  making  a  false  return  to  a  mandamus;'  for  setting  as  a 
magistrate  in  a  case  in  which  he  was  personally  interested  ;*" 
for  issuing  a  warrant  where  there  was  no  complaint  and  proceed- 
ing under  the  same;"  for  not  attempting  to  suppress  a  riot;'^ 
for  willfully  and  corruptly  refusing  to  issue  a  subpoena;''  for 
refusing  to  swear  the  defendant  to  an  affidavit  prepared  for 
the  purpose  of  procuring  the  cause  to  be  discontinued  under 


'  Byman  v.  People,  1  Gilm.,  8 ;  Rex  v.  Stukey,  12  Mod.,  49a ;  State  v.  Gar- 
diner, 3  Mo.,  23 ;  Jones  v.  People,  2  Scam.,  477. 

"  People  V.  Brooks,  1  Denio,  459 ;  People  v.  Norton,  7  Barb.,  477,  480 ; 
People  V.  Coon,  15  Wen.,  277 ;  Tibbals  v.  State,  5  Wis.,  496. 

=  RexB.  Allington,  2  Stra.,  678;  Kexi).  Ootton,  W.  Kel.,  125;  State  v.  Odell, 
8  Blackf.,  396. 

"  Rex  ».  Okey,  8  Mod.,  45. 

'Rex  v.  Ledlard,  Say.,  242;  Respublica «.  Burns,  1  Yates,  870;  Reg.  v. 
Tracy,  6  Mod.,  179 ;  People  ii.  Coon,  15  Wen.,  277. 

"  Eex  1).  Clark,  2  Btra.,  1316;  Rex  v.  Brooks,  2  T.  E.,  190. 

'  Rex  4).  Badger,  6  Jur.,  994;  Rex  D.Jones,  1  Wils.,  7. 

"  Rex  V.  Howard,  7  Mod.,  307. 

'  Anon.,  Loft,  185. 

"  Wickersham  v.  People,  1  Scam.,  138 ;  Rex  v.  Davis,  Loft,  62. 

"  Wallace  tj.  Com.,  2  Va.  Cas.,  130. 

"  Respublica  B.  Montgomery,  1  Yates,  419;  Reg.  «.Neale,  9  Car.&  P.,  431. 

"  Jones  V.  People,  2  Scam.,  477. 
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a' statute;'  and  for  some  other  improper  acts  and  omissions.' 
If  a  magistrate  acts  from  passion  or  from  opposition,  that  is 
equally  corrupt,  as  if  he  acted  for  a  pecuniary  consideration.' 
An  indictment  may  be  found  and  sustained  against  a  constable 
or  sheriff  for  willfully  and  corruptly  making  a  false  return  to 
process  which  it  was  his  duty  to  execute.^ 

§  685.  Extortion.  —  "If  any  judge,  justice  of  the  peace,  sheriff, 
coroner,  constable,  police  officer,  clerk  or  other  officer,  state, 
county,  town  or  municipal,  executive,  ministerial,  or  judicial, 
shall  willfully  or  corruptly  receive  or  take  any  fee  or  reward  to 
execute  or  do  his  duty  as  such  officer,  except  such  as  is  or  sliall 
be  allowed  by  law,  or  if  any  such  officer  shall  willfully  or  cor- 
ruptly ask  or  demand  as  a  condition  precedent  to  the  per- 
formance of  his  duty  as  such  officer  any  fee  or  reward,  except 
such  as  shall  be  allowed  by  law,  every  such  officer  so  offend- 
ing shall  be  fined  not  exceeding  two  hundred  dollars,  and  may 
be  removed  fi-om  office."^ 

STATEMENT  OF  THE  OFFENSE  OP  EXTOKTION. 

(Commence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  then  being  a  justice  of  the  peace  in  and  for  the  said  county,  duly 
elected,  qualified  and  commissioned  in  a  certain  cause  then  lately  tried  and 
determined  before  the  said  C.  D.  as  such  justice,  wherein  the  said  A.  B. 
was  plaintifl',  and  one  E.  F.  was  defendant,  and  wherein  a  judgment  was 
rendered  against  the  said  E.  P.,  extorsively,  willfully  and  corruptly  did 
take  and  receive  the  sum  of  seventy-five  cents  as  a  fee  and  reward  to  do  his 
duty  as  such  ofiScer  in  issuing  an  execution  on  the  said  judgment,  which 
said  sum  of  seventy-five  cents  was  not  then  allowed  by  law  as  a  fee  to  a 
justice  of  the  peace  for  issuing  an  execution  upon  a  judgment,  but  the  said 
C.  D.  was  then  and  there  by  law  entitled  to  take  and  receive  only  the  sum 
of  twenty-five  cents  for  issuing  the  said  execution,  leaving  the  sum  of  fifty 
cents  then  and  there  extorsively,  willfully  and  corruptly  taken  and  received 
as  a  fee  and  reward  to  execute  and  do  his  duty  as  such  justice  of  the  peace 
against  the  form  of  the  statute  in  such  case  made  and  provided  (conclude  as 
in  form  on  page  35). 

'  People  V.  Brooks,  1  Denio,  457. 

"  Rex  V.  Fielding,  2  Bur.,  719  ;  Rex  v.  Fhelps,  3  Keny,  570 ;  Rex  «.  Wykes, 
Andr.,  238. 
3  Rex  V.  Brooks,  3  T.  R.,  190,  195. 
•  Tibbals  v.  State,  5  Wis.,  596. 
<■  R.  S.,  383,  §  211 ;  State  v.  Bevans,  37  Iowa,  178. 
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§  686.  Shaving  Warrants,  etc.  —  "  If  any  collector  of  taxes, 
county  treasurer,  or  other  person  authorized  to  collect,  receive, 
or  pay  out  any  of  the  state,  county,  city,  or  school  revenues, 
shall  directly  or  indirectly,  by  himself  or  his  agent,  take,  buy, 
shave,  discount  or  receive  any  auditor's  warrant,  county  order, 
or  jury  certificate,  or  city  or  school  order,  at  less  than  the  full 
sum  due  thereon,  or  shall  directly  or  indirectly  receive  any 
profit  or  advantage  on  account  of  any  other  person's  buying, 
shaving  or  discounting  any  such  warrant,  order,  or  jury  certifi- 
cate, such  as  collector,  treasurer  or  other  person,  shall  be  liable 
in  double  the  amount  made  thereby,  to  be  recovered  in  an  ac- 
tion of  debt  before  any  court  of  competent  jurisdiction,  one- 
half  to  the  person  complaining,  and  the  other  half  to  the  school 
fund  of  the  county  where  such  collector,  treasurer  or  the  person 
may  reside.'" 

§  687.  Withholding  Funds.  — • "  If  any  state,  county,  town, 
municipal  or  other  officer  or  person,  who  now  is  or  hereafter 
may  be  authorized  by  law  to  collect,  receive,  safely  keep  or 
disburse  any  money,  revenue,  bonds,  mortgages,  coupons, 
bank  bills,  notes,  warrants  or  dues,  or  other  funds  or  securities 
belonging  to  the  state,  or  any  county,  township,  incorporated 
city,  town  or  village,  or  any  state  institution,  or  any  canal,  turn- 
pike, railroad,  school  or  college  fund,  or  the  fund  of  any  public 
improvement  that  now  is  or  may  hereafter  be  authorized  by  law 
to  be  made,  or  any  other  fund  now  in  being  or  that  may  here- 
after be  established  by  law  for  public  purposes,  or  belong- 
ing to  any  insurance  or  other  company  or  person,  required  or 
authorized  by  law  to  be  placed  in  the  keeping  of  any  such 
officer  or  person,  shall  fail  or  refuse  to  pay  or  deliver  over  the 
same  when  required  by  law,  or  demand  is  made  by  his  succes- 
sor in  office  or  trust,or  the  officer  or  person  to  whom  the  same 
should  be  paid  or  delivered  over,  or  his  agent  or  attorney, 
authorized  in  writing,  he  shall  be  imprisoned  in  the  peniten- 
tiary not  less  than  one  nor  more  than  ten  years :  Provided, 
such  demand  need  not  be  made  when,  from  the  absence  or 
fault  of  the  offender,  the  same  cannot  conveniently  be  made: 

'  R.  S.,  383,  §  212. 
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And  provided,  that  no  person  shall  be  committed  to  the  peni- 
tentiary under  this  section,  unless  the  money  not  paid  over 
shall  amount  to  one  hundred  dollars,  or  if  it  appear  that  such 
failure  or  refusal  is  occasioned  by  unavoidable  loss  or  accident. 
Every  person  convicted  under  the  provisions  of  this  section 
shall  forever  thereafter  be  ineligible  and  disqualified  from 
holding  any  office  of  honor  or  profit  in  this  state.'" 

STATEMENT  OF  THE   OFFENSE  OP   WITHHOLDING  FUNDS  BY  A  COUNTY 
TRBASUKEK  FKOM   HIS  SUCCESSOR. 

{Commence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  then  being  county  treasurer  of  the  said  county,  duly  elected,  quali- 
fied and  commissioned,  and  then  and  there  authorized  by  l.iw  to  collect, 
receive,  safely  keep  and  disburse  the  money  belonging  to  the  said 
county,  did  as  such  county  treasurer  collect,  receive  and  keep  the 
sum  of  tive-thousand  dollars  in  money  belonging  to  the  said  county ;   that 

afterwards,  to  wit.,  on  the day  of ,  A.  D.  18—,  in  the  said  county, 

one  E.  F.  was  duly  elected  the  successor  of  the  said  C.  D.  to  the  said  office  - 

of  county  treasurer  of  said  county,  and  afterwards,  to  wit.,  on  the day 

of ,  A.  D.  18 — ,  was  duly  qualified  and  commissioned  as  such  county 

treasurer;  that  C.  D.  afterwards,  to  wit.,  on  the day  of ,  A.  D.  18 — ; 

in  said  county,  the  term  of  office  of  the  said  C.  D.  as  such  county  treasurer 
then  at  the  time  last  aforesaid  having  expired,  and  the  said  C.  D.  then,  at 
the  time  last  aforesaid,  still  having  in  his  hands  as  such  county  treasurer  as 
,  aforesaid,  the  said  sum  of  five  thousand  dollars  in  money  so  collected,  receiv- 
ed and  kept  as  aforesaid,  feloniously  did  fail  and  refuse  to  pay  over  the  said 
sum  of  five  thousand  dollars,  or  any  part  thereof,  to  the  said  E.  F.,  as  re- 
quired by  law,  on  demand  therefor,  then  and  there  ma'de  by  the  said  B.  F., 
his  successor  in  the  said  ofiice  of  county  treasurer  as  aforesaid,  against  the 
form  of  the  statute  in  such  case  made  and  provided  (conclude  as  inform  on 
page  35). 

§  688.  Withholding  Records,  etc.,  from  Successor. —  "If  any  per- 
son whose  office  shall  be  abolished  by  law,  vacated  or  deter- 
mined by  removal  from  office,  resignation,  death,  expiration 
of  the  time  for  which  he  was  elected  or  appointed,  or  other 
cause,  or  his  executors,  administrators  or  otlier  persons,  shall 
willfully  and  unlawfully  withhold  or  detain  from  his  succes- 
sor or  other  person  entitled  thereto  by  law,  the  records,  papers, 
documents  or  other  writings,  or  other  articles  of  property  ap- 

'  R.  S.,  384,  §  315. 
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pertaining  or  belonging  to  such  ofi6.ce,  or  mutilate,  destroy  or 
take  away  the  same,  the  person  so  offending  shall  be  impris- 
oned in  the  penitentiary  not  less  than  one  nor  more  than 
five  years."^ 

STATEMENT  OF  THE  OFFENSE  OF  WITHHOLDING  RECOEDS,  ETC.,  BY  A  JUS- 
TICE OF  THE  PEACE  mOM  HIS  BUCCESSOK. 

{Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  having  been  justice  of  the  peace  of  the  said  count}',  duly  elected, 
commissioned  and  qualified,  and  the  term  of  his  said  office  as  such  justice 
of  the  peace  tlien  having  expired,  willfully  and  unlawfully  did  withhold 
and  detain  the  records,  papers,  documents  and  other  writing  pertaining  and 
belonging  to  the  said  ofiSce  from  the  said  A.  B.,  the  said  A.  B.  then  and 
there  being  entitled  thereto  by  law,  being  then  and  there  the  successor  of 
the  said  C.  D.,  in  the  said  office  of  justice  of  the  peace,  duly  elected, 
qualified  and  commissioned,  against  the  form  of  the  statute  in  such  case 
made  and  provided  (conclude  as  in  form  on  page  35) 

6.  Pebjuet. 

§689.  Definition  and  Punishment.  —  "Every  person,  having 
taken  a  lawful  oath  or  made  aifirmation,  in  any  judicial  pro- 
ceeding or  in  any  other  matter  where  by  law  an  oath  or  affir- 
mation is  required,  who  shall  swear  or  affirm,  willfully,  cor- 
ruptly and  falsely,  in  a  matter  material  to  the  issue  or  point 
in  question,  or  shall  suborn  any  other  person  to  swear  or 
affirm,  as  aforesaid,  shall  be  deemed  guilty  of  perjury  or 
subornation  of  perjury  (as  the  case  may  be),  and  shall  be  im- 
prisoned in  the  penitentiary  not  less  than  one  nor  more  than 
fourteen  years. "^ 

§  690.  Indictment.  —  "  In  every  indictment  for  perjury  or 
subornation  of  perjury,  it  shall  be  sufficient  to  set  forth  the 
substance  of  the  offense  charged  upon  the  defendant,  and  be- 
fore what  court  or  authority  the  oath  or  affirmation  was  taken, 
averring  such  court  or  authority  to  have  had  full  power  to  ad- 
minister the  same,  together  with  the  proper  averments  to  falsify 
the  matter  wherein  perjury  is  assigned,  without  setting  forth 

'  R.  S.,  384,  §  216. 
'Id.,  887,  §225. 
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any  part  of  the  records  or  proceedings,  either  in  law  or  eqiiity, 
other  than  as  aforesaid,  and  without  setting  forth  the  commis- 
sion or  authority  of  the  court,  or  other  authority  before  whom 
the  perjury  was  committed,  or  the  form  of  the  oath  or  affirma- 
tion, or  the  manner  of  administering  the  same.'" 

§  691.  Attempt  to  Suborn.  —  "Whoever  endeavors  to  incite  or 
procure  any  other  person  to  commit  perjury,  though  no  per- 
jury is  committed,  shall  be  imprisoned  in  the  penitentiary  not 
less  than  one  nor  more  than  five  years,  or  confined  in  the 
county  jail  not  exceeding  one  year,  and  fined  not  exceeding 
one  thousand  dollars."^ 

STATEMENT  OF  THE  OFFENSE  OP  PBRJCTRT.'' 

(Commence  as  in  form  on  page  35)  that  on,  etc.,  at,  etc.,  in  the  said  county, 
before  L.  M.,  then  a  justice  of  the  peace  in  and  for  the  said  county,  duly 
elected,  qualified,  and  commissioned,  a  certain  issue'  which  was  then  ana 
there  joined  between  one  E.  F.,  plaintiff,  and  one  G.  H.,  defendant,  before 
the  said  L.  M.,  as  such  justice  of  the  peace,  in  a  certain  action  of  assumpsit 
upon  a  contract  in  which  the  damages  claimed  did  not  exceed  the  sum  of 
two  hundred  dollars,'  came  on  to  be  tried,  which  said  action  had  be- 

'  E.  S.,  387,§337. 

=  Id.,  §  228. 

^  For  forms  of  indictments,  see  People  v.  McKenney,  3  Park.  Cr.  R.,  510 ; 
People  V.  Sweetman,  3  Park.  Cr.  R.,  358;  People  v.  Burroughs,  1  Park.  Cr. 
R.,  212 ;  Com.  v.  Warren,  11  Met,  406.  On  an  indictment  for  perjury,  in 
taking  the  oath  of  bankruptcy,  it  is  too  indefinite  to  chai'ge  generally  that 
the  defendant  committed  perjury  in  falsely  swearing  to  his  schedule.  It 
should  be  charged  in  what  particular  the  perjury  consisted.  (J.  S.  «.  Mor- 
gan, Morris  Iowa,  341.  The  substance  of  the  statutory  definition  of  the 
offense  must  be  charged  in  tlie  indictment,  and  that  by  no  remote  or  doubt- 
ful inference.    XT.  S.  v.  Dickey,  Morris  Iowa,  412. 

'  It  must  appear  that  the  oath  was  taken  in  a  judicial  proceeding,  or  on 
some  other  lawful  occasion,  or  for  such  a  purpose.  Morrell  ®.  People,  82 
Ills.,  501 ;  State  v.  Lament,  3  Wis.,  437. 

°  It  is  sufiBcient  to  allege  that  the  court  had  jurisdiction  over  the  cause, 
instead  of  setting  out  the  facts  from  which  the  same  appears.  Com.  v. 
Knight,  12  Mass.,  373 ;  State  «.  Newton,  1  G-reene  R.,  160 ;  People  v.  Plielps, 
5  Wen.,  9;  People  ».  Warner,  5  Wen.,  271;  State  ».  Farrow,  10  Rich.,  165; 
cmtra,  State  b.  Lament,  3  Wis.,  437 ;  State  v.  Hanson,  39  Me.,  337.  But  it 
must  appear  that  the  court  or  justice  had  jurisdiction.  State  v.  Furlong, 
26  Me.,  69 ;  State  ».  Alexander,  4  Hawks,  182;  Buxton  ».  Couch,  3  Salk.,  269. 
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fore  that  time  been  commenced  and  was  then  and  there  pending'  be- 
fore the  said  L.  M.  as  such  justice  of  the  peace,  and  which  issue  was 
then  and  there  tried  in  due  form  of  law;  that  upon  the  trial  of  the 
said  cause,  C.  D.  appeared  as  a  witness  for  and  in  behalf  of  the  said  G. 
H.,  and  was  then  and  there  duly  sworn"  {or  "  affirmed  ")  by  the  said  L.  M.' 
as  such  justice  of  the  peace,  as  a  witness,  and  examined  in  the  said  cause, 
the  said  L.  M.  as  such  justice  of  the  peace,  then  and  there*  having  full 
power  and  authority  to  administer  the  said  oath'  (or  "affirmation")  to  the 
said  C.  D.  in  that  behalf;  that  upon  the  trial  of  the  said  cause  it  became 
material'  to  the  said  issue  to  inquire  whether  the  said  E.  F.  was  at  Chicago 

'  There  must  be  an  allegation  that  the  cause  was  pending  at  the  time  the 
oath  was  taken.     Morrell  v.  People,  33  Ills.,  503. 

"  It  is  sufficient  to  allege  that  the  defendant  was  "  duly  sworn,"  without 
setting  out  the  form  of  the  oath,  the  manner  of  administering  the  same,  R. 
S.,  387,  §  837,  or  describing  the  attendant  ceremonies.  State  v.  Farrow,  10 
Rich.,  165 ;  Respublica  v.  Newell,  3  Yeates,  407  ;  Dodge  u.  State,  4  Zab., 
455 ;  Rex  v.  McCarthy,  Peake,  155 ;  Tuttle  v.  People,  86  N.  Y.,  431 ;  Com.  ». 
Warden,  11  Met.,  406. 

'  It  must  be  set  forth  by  whom  the  oath  was  administered.  Kerra.  People, 
42  Ills.,  307 ;  State  v.  Ellison,  8  Blackf ,  325.  But  an  indictment  for  perjury, 
stating  that  the  defendant  came  before  L.  M.,  a  justice,  etc.,  and  then,  etc., 
was  sworn  before  the  said  L.  M.,  being  such  justice,  etc.,  shows  with  suffi- 
cient certainty  by  whom  the  oath  was  administered.  State  v.  Ellison,  8 
Blackf,  235.  Where  the  indictment  charged  that  the  oath  was  taken  be- 
fore the  judge,  and  the  evidence  was  thereupon  given  to  the  jurors,  this,  it 
was  held,  was  the  proper  way  of  stating  the  oath.  State  v.  Witheron,  3 
Murphy,  153. 

'  The  words  "then  and  there"  are  unnecessary.     State  v.  Dayton,  3  Zab.,  49 

°  It  must  appear  that  the  oath  was  administered  by  a  person  having  com- 
petent legal  authority.  Morrell  D.  People,  33  Ills.,  501 ;  Rex  v.  Callanan, 
6  B.  &  Cres.,  103 ;  Halleck  t>.  State,  11  Ohio,  400 ;  State  ii.  Plummer,  50  Me., 
217;  State  v.  Furlong,  26  Me.,  69;  State  v.  Alexander,  4  Hawks,  182;  State 
1).  Newton,  1  Iowa,  160.  It  has  been  held  to  be  sutllcient  to  charge  that  the 
defendant  was  "duly  sworn,"  State  v.  O'Hagan,  38  Iowa,  504;  Dodge  v. 
State,  4  Zab.  N.  J.,  455;  State  u.Fanon,  10  Rich.  Law,S.  C,  165;  or  that  he 
was  sworn  and  examined  as  a  witness,  State  «.  Norris,  9  N.  H.,  96,  3  Grecnl. 
Ev.,  g  192 ;  or  that  he  "did  take  his  corporal  oath  before  said  board,"  Camp- 
bell «.  People,  8  Wen.,  636 ;  and  that  an  indictment  containing  either  of  these 
allegations  was  not  subject  to  the  objection  that  it  did  not  charge  the  oath  to 
have  been  administered  by  any  pne.  State  v.  O'Hagan,  38  Iowa,  504.  In  In- 
diana a  general  averment  that  the  clerk  had  the  competent  power  to  ad- 
minister the  oath  was  held  not  to  be  sufficient.  McGregor  v.  State,  1 
Carter,  332. 

•  It  is  sufficient  to  aver  that  the  matters  in  relation  to  which  perjury  was 
assigned  became  and  were   material.  Com.  ».  Johns,  6  Gray,  274;  Rex  v. 
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on  the  first  day  of  September,  A.  D.,  1874,  and  that  thereupon  the  said  C. 
D.,  then  and  there  being  so  sworn  as  a  witness  as  aforesaid,  and  having 
talcen  a  lawful  oath  in  tlie  said  judicial  proceeding,  where  an  oath  or  affirm- 
ation was  by  law  required,  did  then  and  there,'  on  the  trial  of  tliesaid  cause 
before  the  said  justice,  feloniously,  willfully,"  corruptly  and  falsely,  in  a 
matter  material  to  the  said  issue,  depose,  swear  {or  affirm)  and  testify  in 
substance,  amongst  other  things,  that  the  said  E.  F.  was  not  at  Chicago  on 
the  first  day  of  September,  A.  D.  1874 ;  whereas,"  in  truth  and  in  fact,  as  the 
said  C.  D.  then  well  knew,*  the  said  B.  F.  was  in  Chicago  on  the  said  first 
day  of  September,  A.  D.  1874,  against  the  form  of  the  statute  in  such  case 
made  and  provided'  {conclude  as  inform  onpageSo). 


Dowlin,  5  T.  R.,  311;  State  v.  Dayton,  3  Zab.,  49;  without  setting  forth  the 
facta  showing  them  to  be  so.  Campbell  v.  People,  8  Wen.,  636 ;  People  v. 
Burroughs,  1  Park.  Cr.  R,  333;  contra,  Conner  v.  Com.,  3  Va.  Cas.,  30; 
Com.  V.  Lodge,  3  Grat.,  579 ;  but  the  materiality  of  the  fact  falsely  sworn 
to  must  be  averred.  3  Whart.  Cr.  L.,  §2363;  Morris  «.  People,  33  Ills.,  503; 
State  V.  Beard,  1  Dutcher,  384 ;  People  v.  Collier,  1  Manning,  137 ;  Com.  v. 
Pickering,  8  Grat.,  638;  State  v.  Moflfat,  7  Humph.,  350. 

'  If  the  facts  be  stated  as  to  time  or  place  with  uncertainty  or  repugnancy, 
the  indictment  will  be  bad.  State  ».  Hardwick,  3  Mo.,  185;  State  v.  Mc- 
Kennan,  Harp.,  302. 

"  Tlie  words  "  willfully,  corruptly,  and  falsely  "  are  essential,  because 
these  are  the  statutory  words.  Rex  v.  Cox,  1  Leach,  71 ;  Rex  v.  Taylor,  1 
Show,  190 ;  Kex  ».  Richards,  7  Dowl .  &  Ry.,  665 ;  U.  S.  v.  Babcock,  4  McLean, 
113;  State  i>.  Garland,  3  Dev.,  114;  State  «.  Morse,  1  Iowa,  503. 

'  Each  fact  falsely  deposed  to  must  be  negatived.  3  Wlxart.  Cr.  L.,  §  3359 ; 
State  V.  Mumford,  1  Dev.,  519;  State  v.  Raymond,  30  Iowa,  583;  but  see 
Lindenberg  d.  State,  13  Texas,  37 ;  a  general  averment  falsifying  the  testi- 
mony. State  V.  Lea,  3  Ala.,  603;  State  v.  Bishop,  1  Chip.  Vt,  130;  States. 
Mumford,  1  Dev.,  519 ;  Rex  v.  Parratt,  3  M.  &  8.,  397 ;  Rex  v.  Harris,  1  Dowl. 
&  Ry.,  578 ;  or  that  the  defendant  falsely  swore  so  and  so  is  not  sufficient.  Rex 
».  Parratt,  3  M.  &  S.,  379 ;  Rex  v.  Harris,  1  Dowl.  &  Ry.,  578, 5  Barne.  &  Aid., 
936 ;  Reg.  •o.Wheatland,  8  Car.  &  P.,  338.  The  words  "  whereas  he  did  know" 
the  words  spoken  were  false,  have  been  held  a  sufficient  averment  as  to  the 
falsity  of  the  evidence.    State  v.  Wood,  17  Iowa,  18. 

*  An  averment  that  the  defendant  "  well  knew  "  the  reverse  of  the  facts 
to  which  he  testified  has  been  adjudged  good.  State  t.  Lindenberg,  13  Texas, 
27 ;  and  to  be  necessary  in  some  cases ;  Com.  «.  Cook,  1  Robinson,  789. 

'^  Where  the  indictment  sufficiently  charges  a  common-law  perjury,  the 
conclusion  against  the  form  of  the  statute  may  be  rejected  as  surplusage. 
State  V.  Kemierly,  10  Rich.,  153. 
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STATEMENT  OF  THE  OFFENSE  OF  SUBORNATION  OF  PERJUKT. 

(Commence  as  in  last  form  and  continue  down  to  and  including  the  words 
'and.  that  thereupon"  and  then  add)  I  .T.  did  feloniously,  willfully  aud  corrupt- 
ly' suborn,  incite  and  procure  the  said  C.  D.,  being  so  sworn  as  a  witness  as 
aforesaid,  and  having  taken  a  lawful  oath  in  the  said  judicial  proceeding 
where  by  law  an  oath  or  atflrmation  was  required,  then  and  there  on  the 
ti'ial  of  the  said  cause  before  the  said  justice  of  the  peace  to  feloniously, 
willfully,  corruptly  and  falsely,  in  a  matter  material  to  the  said  issue,  to 
swear  (or  "aflSrm")  and  testify  amongst  other  things  that  the  said  E.  F. 
was  not  at  Chicago  on  the  first  day  of  September,  A.  D.  1874 ;  and  that  the 
said  C.  D.  did  then  and  there  feloniously,  willfully,  corruptly  and  falsely  so 
testify  before  the  said  justice  of  the  peace;  whereas,  in  truth  and  in  fact,  as 
both  the  said  C.  D.  and  I.  J.  well  knew,  the  said  E.  F.  was  not  in  Chicago 
on  the  said  first  day  of  September,  A.  D.  1874  (conclude  as  in  last  form). 

§  692.  Evidence.  —  1.  The  Prosecutor  must  Prove  that  the  Oath 
was  Administered  by  One  Having  Competent  Legal  Authority  to  Ad- 
minister an  Oath,^  otherwise  there  is  no  perjury  in  the  false 
testimony  given  under  it.'  If  it  is  administered  by  a  judge 
of  a  state  court  out  of  the  territorial  jurisdiction  of  the  state,^ 
or  by  an  officer  or  tribunal  not  having  jurisdiction  of  the  sub- 
ject matter,^  or  by  a  master  in  chancery  in  a  matter  pending 
in  a  court  of  the  United  States,^  or  by  a  proper  officer  acting 
under  an  invalid  appointment/  there  can  be  no  perjury.  But 
proof  that  the  oath  was  administered  by  one  who  habitually 
acted  in  the  capacity  of  a  particular  officer  authorized  by  law 

'  Insert  the  words  "endeavor  to"'  before  the  word  "suborn"  and  omit  the 
words  "and  that  the  said  C.  D.  did  then  and  there  feloniously,  willfully, 
corruptly  aud  falsely  so  testify  before  the  said  justice  of  the  peace,"  and 
the  statement  will  be  sufiicient  for  an  attempt  to  suborn  a  witness  to  com- 
mit perjury. 

■  "  Mon-ell  V.  People,  32  Ills.,  499 ;  Kerr  «.  People,  42  Ills,,  307 ;  State  v.  Fur- 
long, 26  Me.,  69 ;  State  «.  Wyatt,  2  Hayw.,  56. 

'  Rex  V.  "Wood,  2  Russ.  on  C,  632;  McGregor  i>.  State,  1  Ind.,  232;  State 
«.  McCroskey,  3  McCord,  308 ;  Rex  v.  Hanks,  3  Car.  &  P.,  419. 

'  Jackson  «.  Humphrey,  1  John.,  498. 

'  2  Whart.  Cr.  L.,  §  2211 ;  State  «.  Alexander,  4  Hawks,  182 ;  Pankey  v. 
People,  1  Scam.,  81 ;  Com.  v.  White,  8  Pick.,  453 ;  State  v.  Furlong,  26  Me., 
69 ;  Reg.  V.  Ervington,  2  Moody,  223 ;  Montgomeiy  v.  State,  10  Ohio,  220 ; 
Clark  V.  Ellis,  2  Blackf.,  8. 

'  Reg.  V.  Stone,  22  Eng.  L.  &  Eq.,  593. 

'  1  Hawks  P.  C,  431 ;  2  Bish.  Cr.  L.,  §  1020 ;  Muir  v.  State,  8  Blackf.,  154. 


492  SPECIFIC   OFFENSES. 

to  administer  the  oatli,  is  sufficient  until  rebutted.'  And  prob- 
ably if  the  oath  was  administered  by  one  who  was  an  officer, 
that  is,  one  who  was  doing  the  duties  of  the  office  under  color 
of  title,  it  would  be  sufficient.^ 

§  693.  2.  Proof  that  the  Oath  was  Administered  and  Taken  in  a 
Judicial  Proceeding,  or  in  a  Matter  where  by  law  an  Oath  or  Afflr- 
mation  was  Required,  is  indispensable;'  for  an  extrajudicial  oath 
lays  no  foundation  for  a  prosecution  for  perjury;*  as  if  a  man 
swears  falsely  in  a  voluntary  affidavit  made  before  ajustice  of 
the  peace  before  whom  no  cause  is  depending,  it  is  no  per- 
jury.^ It  is  not  material  in  what  form  the  oath  was  admin- 
istered, provided  the  prisoner  at  the  time  professed  such  form 
to  be  binding  on  his  conscience,^  unless  a  different  form  is  al- 
leged so  as  to  make  the  evidence  vary  from  the  allegation.^ 
Thus  where  it  was  alleged  that  the  oath  was  taken  on  the 
gospels,  and  the  proof  was  that  it  was  taken  with  the  uplifted 
hand,  the  variance  was  held  to  be  fatal.'*  An  allegation  that 
the  prisoner  "took  her  corporal  oath"  was  held  to  be  satisfied 
by  proof  of  an  oath  taken  in  the  ordinary  way.*     Where  the 

'  Morrell  v.  People,  32  111.,  499 ;  K.  v.  Verelest,  3  Campb.,  432 ;  State  v. 
Gregory,  2  Murphy,  69 ;  State  v.  Hascall,  6  N.  H.,  358 ;  Server  e.  State,  2 
Blackf.,  35. 

"  1  Bish.  Cr.  L.,  §  464 ;  3  Greenl.  Ev.,  §  190 ;  2  Arch.  C.  P.  &  PI.,  971 ;  Reg. 
■».  l^ewton,  1  Car.  &  K.,  469;  Mahan  v.  Berry,  5  Mo.,  21;  State  «.  Hascall, 
6  N.  H.,  352;  State  v.  Gregory,  2  Murphy,  69;  Rex  v.  Verelist,  3  Campb., 
483;  Rex  ».  Howard,  1  M.  &  Rob.,  187. 

'  R.  S.,  387,  §225;  Murrell  v.  People,  42  Ills.,  499;  State  v.  Chamberlain, 
30  Vt,  555 ;  State  v.  Simons,  30  Vt.,  620. 

*  U.  S.  V.  Babcock,  4  McLean,  113. 

"  2  Aich.  C.  P.  &  PL,  955;  2  Whart.  Cr.  L.,  §2222;  Jackson  «.  Humphrey, 
1  John.,  498 ;  Pegram  v.  Styi'on,  1  Bailey,  595 ;  Lamden  «.  State,  5  Humph., 
83 ;  Waggoner  ».  Richmond,  Wright,  173 ;  Rex  o.  Poster,  Russ.  &  Ry.,  459 ; 
contra,  Chapman  v.  GlUett,  2  Conn.,  40 ;  Arden  ».  State,  1  Conn.,  404. 

»3  Arch.  C.  P.  &  PI.,  956;  3  Whart.  Cr.  L.,  §2205;  Com.  v.  Knight,  13 
Mass.,  274,  People  o.  Cook,  8  N.  Y.,  67 ;  State  v.  Dayton,  3  Zab.,  49 ;  Sharp 
v.  Wilhite,  2  Humph.,  434;  Rex  ».  Rowley,  R.  &  M.,  N.  P.  303. 

'  3  Greenl.  Ev.,  §193;  Stale  v.  Coffey,  N.  C.  Tenn.,  373;  People  «.  War- 
ner, 5  Wen.,  271. 

»  State  «.  Porter,  3  Hill  8.  C,  611 ;  Rex  v.  McArthur,  Peake,  155. 

»  2  Chitty  Cr.  L.,  358;  State  ».  Norris,  9  IST.  H.,  96;  Jackson  v.  State,  1 
Ind.,  184;  Respublica  v.  Newell,  8  Yeates,  407. 
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•oatli  was  made  to  an  affidavit  or  other  written  paper  signed 
by  the  party,  the  original  must  be  produced  with  proof  of  his 
handwriting,  and  that  of  the  magistrate  before  whom  it  was 
sworn;  which  will  be  sufficient  evidence  of  the  oath  to  throw 
on  the  prisoner  the  burden  of  proving  that  he  was  personated 
on  that  occasion  by  a  stranger.*  If  the  affidavit  was  actually 
used  by  the  prisoner  in  the  cause  in  which  it  was  taken,  proof 
of  this  fact  will  supersede  the  necessity  of  proving  his  hand- 
writing.^ Perjury  cannot  be  assigned  upon  an  answer  in 
chancery  unless  the  bill  call  for  an  answer  under  oath;^  but 
it  may  be  committed  by  willfully  giving  false  testimony  of  a 
material  character  before  a  grand  jury.'' 

§  694.  3.  The  Substance  of  the  Matter  Sworn  to,  Alleged  to  be 
False  must  be  Shown  f  but  it  is  not  necessary  to  allege  or  prove 
all  the  testimony  which  the  prisoner  gave  at  the  time  speci- 
fied.^ If  there  are  several  distinct  assignments  of  perjury 
upon  the  same  testimony,  it  is  sufficient  if  any  one  of  them 
be  proved  f  and  proof  of  the  substance  is  sufficient,  provided 
it  is  the  substance  and  eifect,  the  whole  of  what  is  contained 
in  the  assignment  in  question;*  but  the  defendant  may  show 
that,  in  another  part  of  his  testimony  he  corrected  that  part 
on  which  perjury  is  assigned.' 

§695.  Effect  of  a  False  Statement  of  Opinion,  Belief,  etc. —  A 

'  Rex  V.  Morris,  3  Burr,  1189 ;  Rex  v.  Benson,  3  Campb.,  508 ;  Cook  », 
Dowling,  3  Doug.,  75 ;  Brver  v.  Ambrose,  4  B.  &  Ores.,  25 ;  Com.  v.  Warden, 
11  Met,  406 ;  Com.  v.  "Warden,  3  Met.,  406. 

"  Rex  i>.  James,  1  Show,  397. 

'  Silver  v.  State,  17  Ohio,  365. . 

<  State  V.  Schill,  37  Iowa,  363. 

'  Rosooe  Cr.  Ev.,  813. 

"  3  Greenl.  Ev.,  §  193 ;  Rex  v.  Rowley,  Ry.  &  Moody,  N.  P.  Cas.,  399 ;  Ingra- 
ham  V.  Watkins,  1  Dev.  &  Bat.,  443 ;  Com.  v.  Knight,  13  Mass.,  274 ;  Dodge 
■B.  State,  4  Zab.,  455;  Campbell  v.  People,  8  Wen.,  636 ;  contra,  Rex  v.  Jones, 
1  Peak  Gas.,  37 ;  Rex  v.  Dowlin,  1  Peak  Cas.,  170. 

'  State  V.  Hascall,  6  N.  H.,  353. 

»  2  Russ.  on  C,  658;  Rex  v.  Leefe,  2  Campb.,  134;  Rex  o.  Munton,  3  Car. 
&P.,  498;  Peoples.  Warner,  5  Wen.,  271;  State  v.  Ammond,  3  Murphy, 
123;  State  v.  Coflfey,  N.  C.  T.  R.,  272;  2  Murphy,  320. 

»  8  Greenl.  onEv.,  §  193;  3  Russ.  on  C,  658;  8  Chitly  Cr.  L.,  312J;  Rexs. 
Oarr,  lSid.,418. 
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person  may  be  guilty  of  perjury  who  swears  that  he  thiBks 
or  believes/  or  that  it  is  his  opinion^  that  a  fact  is  true  which 
he  knows  to  be  false.  And  it  has  been  said  that  it  is  perjury 
for  a  witness  to  swear  to  what  he  believes  to  be  false,  though 
in  fact  it  is  true;'  but  under  our  statute  the  statement  must 
be  false  or  there  is  no  perjury. "'  If  a  person  know  that  a  fact 
exists,  but  falsely  states  on  oath  that  "if  tlie  fact  is  so  he  does 
not  know  it,"  he  is  guilty  of  perjury;  and  will  be  considered 
equally  guilty  as  if  he  swore  absolutely  that  the  fact  did  not 
exist.^ 

§  696.  4.  It  must  be  Proved  that  the  Matter  Sworn  to  was  Blate- 
rial  to  the  Issue  or  Point  in  Question,^  otherwise  there  is  no  per- 
jury,' but  questions  which  even  circumstantially  tend  to  main- 
tain the  issue*  or  affect  the  amount  of  damages,'  or  are  put  to 
a  witness  on  his  cross-examination  for  the  purpose  of  testing 
his  credit,-""  are  deemed  material.  It  is  not  essential  to  con- 
stitute the  crime  of  perjury  that  the  fact  sworn  to  should  be 
material  to  the  main  issue  in  the  case.     It  is  sufficient  if  it  is 


'  Roscoe  Cr.  Ev.,  814;  3  Greenl.  Ev.,  §  194 ;  Miller's  Case,  3Wils.,427; 
Com.  V.  Cornisli,  6  Bin.,  349;  Rex  ii.  Schlisinger,  10  Ad.  &  El.,  N.  S.-,  670; 
Reg.  V.  Beauvoir,  7  Car.  &  P.,  17;  Fergus  v.  Hoard,  15  Ills.,  357  ;  Patrick  v. 
Smoke,  8  Strob.,  147 ;  Rex  v.  Pedley,  1  Leach  0.  C,  325 ;  but  see  U.  S.  b. 
Passmore,  4  Dall.,  878. 

"  2  Bish.  Cr.  L.,  §  1040 ;  Com.  v.  Thompson,  3  Dana,  801 ;  Com.  v.  Brady 
5  Gray,  78. 

"  2  Bish.  Cr.  P.,  §  923 ;  2  Whart.  Cr.  L.,  2201 ;  Com.  v.  Halsted,  2  Boston, 
L.  R.,  177. 

'R.  S.,  887,  ^225,  ante  f,G89. 

"  Wilson  V.  Nations,  5  Yerg.,  211. 

'Greenl.  Ev.,  §195;  Com.  «.  Farley,  Thatch.  0.  C,  654;  State  «.  Hatha- 
way, 2  N.  &  M.,  118  ;  HijQch  i>.  State,  2  Missis.,  158  ;  Com.  v.  Knight,  12 
Mass.,  274 ;  Campbell  ®.  People,  8  "Wen.,  636 ;  Conner  ».  Com.,  2  Va.  Cas., 
30 ;  Com.  v.  Grant,  116  Mass.,  17. 

'  3  Arch.  C.  P.  &  PL,  960;  Pankey  v.  People,  1  Scam.,  80;  Morrell  v.  Peo- 
ple, 83  111.,  499 ;  White  v.  State,  1  Sm.  &  M.,  149. 

»  2  Arch.  C.  P.  &  PL,  960;  Chamberlain  v.  People,  23  N.  Y.,  85. 

'  3  Arch.  C.  P.  &  PL,  961 ;  Stephens  v.  State,  1  Swan  Tenn.,  157;  State  v. 
Norris,  9  N.  H.,  96;  King  v.  Rhodes,  2  M.  Raym.,  887. 

'"State  V.  Strat,  1  Murphy,  134;  Com.®.  Pollard,  13  Met,  225;  Bex  e. 
Aylett,  1  T.  R.,  63,69;  Com.D.  Parker,  2  Cush.,  312 ;  Com.  ■».  Knight.  13 
Mass.,  373 ;  Reg.  v.  Overton,  8  Moody,  263. 
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material  to  a  collateral  issue  before  the  court  as  if  the  accused 
swears  to  a  false  aiBdavit  for  a  continuance.'  It  is  perjury  to 
swear  falsely  to  what  if  assumed  to  be  true  will  merely  cause 
the  particular  proceeding  to  be  abated.^  Neither  need  it  be 
sufficient  alone  to  produce  the  wrong  result:  if  it  is  a  part  of  a 
link,  it  is  sufficient.'  False  evidence,  whereby  on  the  trial  the 
judge  is  induced  to  admit  other  material  evidence,  is  indict- 
able as  perjury,  even  though  the  latter  evidence  be  afterwards 
withdrawn  by  counsel.^  Where  evidence  has  been  erroneously 
held  to  be  material,  and  therefore  wrongfully  admitted,  the 
better  opinion  seems  to  be  that  perjury  may  be  assigned  upon 
it.^  A  witness  who  testifies  falsely  as  to  a  material  fact  is  guilty 
of  perjury,  though  he  was  not  a  competent  witness  in  the  case 
and  was  especially  inadmissible  to  prove  the  fact  to  which  he 
testified.'  But  if  a  person  were  improperly  admitted  as  a  wit- 
ness, in  order  to  give  jurisdiction  to  the  court,  it- being  a  court 
of  special  and  limited  jurisdiction,  his  false  swearing  is  not 
perjury.'  Usually,  the  facts  being  proved,  whether  they  were 
material  or  not,  is  a  question  of  law.' 

§  697.  False  Statement  must  be  a  Fact,  not  a  Promise  or  an 
Opinion  of  Law.  —  Since  a  promise  of  a  witness  cannot  be  ma- 
terial to  any  issue,  a  person  does  not  commit  perjury  by  mak- 

'  State  V.  Shupe,  16  Iowa,  36. 

=  Eeg.  V.  Mullaney,  Leigh  &  C,  593. 

'  State  V.  Dayton,  3  Zab.,  49  ;  Com.  o.  Pollard,  12  Met.,  335 ;  State  ii.  John- 
son, 7  Blackf.,  49 ;  State  v.  Lavalley,  9  Missis.,  334  ;  State  v.  Shupe,  16  Iowa, 
40 ;  Pratt  v.  Price,  11  "Wen.,  127 ;  Howard  i).  Sexton,  4  N.  Y.,  157. 

'  Reg.  u.  Philpotts,  3  Car.  &  K.,  135,  8  Eng.  L.  &  Eq.,  580. 

=  Reg.  V.  Philpotts,  3  Den.  C.  C,  303;  Reg.  o.  Q-ibbon,  Leigh  &  C,  109; 
State  v.  Hascall,  6  N.  H.,  353;  State  ».  Clark,  2  Tyler,  383;  People  v.  Phelps, 
5  Wen.,  9  ;  State  v.  Lavalley,  9  Missis,,  334;  contra,  Com.  v.  Pollard,  13  Met., 
325. 

=  Chamberlain  v.  People,  33  N.  Y.,  85 ;  State  v.  Molier,  1  Dev.,  363  ;  Van 
Steinberg  v.  Kortz,  10  John.,  167 ;  Montgomery  v.  State,  10  Ohio,  330 ;  Sharp 
V.  Wilhite,  2  Humph.,  434 ;  Rich  v.  JSTewell,  3  Yeates,  414 ;  State  v.  Keene,  26 
Me.,  33 ;  contra,  State  «.  Hamilton,  7  Mo.,  300 ;  and  see  Lamden  v.  State,  5 
Humph.,  83. 

'  3  Greenl.  Ev.,  §  191 ;  Smith  v.  Bouchier,  2  Stra.,  993 ;  Van  Steinberg  a. 
Kortz,  10  John.,  167. 

'  Steinman  ».  McWllliams,  6  Bar.,  170 ;  contra,  Keg.  v.  Lavey,  3  Car.  &  K.,  26. 


496  SPECIFIC    OFFENSES. 

ing  a  mere  promise  or  a  promissory  statement  under  oatli, 
though  he  does  not  perform  the  promise  and  did  not  intend 
to  perform  it  at  the  time  he  made  it.'  So  the  opinion  of  the 
witness  upon  a  question  of  law  cannot  be  material  to  any  issue, 
therefore,  he  cannot  commit  perjury  in  giving  a  false  opinion 
upon  a  question  of  law,  as  to  the  construction  of  a  written 
instrument  or  otherwise.^  But  where  the  words  of  the  wit- 
ness were  that  a  person  named  "did  feloniously  steal,  take 
and  carry  away  a  rifle,"  etc.,  this  charge  of  stealing  was  held 
to  be  a  statement  of  fact,  not  of  law.'^ 

§698.  5.  Proof  that  the  Matter  Sworn  to  by  the  Defendant,  or 
Some  Part  of  it,  was  False,  is  Indispensable,''  though  it  has  been  said 
that  if  a  man  swear  to  a  fact  of  which  he  knows  nothing  he  is 
guilty  of  perjury,  whether  it  be  true  or  false  ;^  and  that  if  he 
swears  to  what  he  believes  to  be  false,  but  which  is  in  fact  true, 
he  may  be  convicted  of  perjury ;°  but  our  statute  seems  to  re- 
quire that  the  statement  should  be  false  as  well  as  corrupt.' 
It  is  not  necessary  to  prove  that  all  the  matters  on  which  per- 
jury is  assigned  are  false;  for  if  one  distinct  assignment  of 
perjury  be  proved,  the  defendant  ought  to  be  found  guilty.' 

§  699.  Number  of  Witnesses  Required.  —  It  was  formerly  held 
that  two  witnesses  were  indispensable  to  prove  that  the  mat- 
ter sworn  to  was  false,  otherwise  there  would  be  only  oath 
against  oath,'  but  now  the  true  rule  is  that  the  adverse  testi- 

'  2  Bish.  Or.  L.,  §  1033;  1  Hawks  P.  C,  431. 

"  Rex  «.  Crespigny,  1  Esp.,  280 ;  State  ».  Wolverton,  8  Blackf.,  452;  Com. 
».  Brady,  5  Gray,  78 ;  contra,  2  Bish.  Or.  L.,  §  1040. 

°  Hoch  !).  People,  3  Mich.,  532  ;  State  v.  Lea,  8  Ala.,  602. 

'  Eoscoe  Cr.  Ev.,  833 ;  Morrell  ii.  People,  32  Ills.,  501. 

=  1  Hawks  P.  C.  C,  69,  §6  ;  2  Arch.  0.  P.  &  PI.,  963;  3  Greenl.  Ev.,  §198, 
n.  2;  People  v.  McKinney,  3  Park.  Cr.  R.,  510. 

«  3  Inst.,  166 ;  2  Bish.  Cr.  L.,  §  1043. 

'  R.  S.,  387,  §  335 ;  Pankey  e.  People,  1  Scam.,  81. 

'  Rhode's  Case,  2  Ld.  Raym.,  886;  States.  Hascall,  6  N.  H.,  353;  Com.  •». 
Johns,  6  Gray,  374;  State?).  Lindenberg,  13  Texas,  27 ;  Dodge «>.  State,4Zab., 
455 ;  Rex  v.  Hill,  Russ.  &  Ry.,  190 ;  Rex  v.  Ady,  7  Car.  &  P.,  140 ;  People  v. 
Haynes,  11  Wen.,  557;  Com.  v.  Kneeland,  20  Pick.,  206. 

°  Crandall  v.  Dawson,  1  Gilm.,  559 ;  State  i>.  Hayward,  1  Nott  <fc  McC, 
546 ;  10  Mod.,  393  ;  Com.  b.  Pollard,  13  Met.,  325 ;  Rex  v.  Yeates,  1  C.  &  M., 
183;  Eex  V.  Boulter,  9  Eng.  L.  &  Eq.,  537. 
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mony  of  one  witness  with  corroborating  circumstances,  snch 
as  to  destroy  the  equilibrium  and  overcome  the  presumption 
of  innocence,  is  sufficient  to  establish  perjury.-'  The  falsehood 
of  the  matter  sworn  to  may  be  proved  by  the  production  of  a 
public  record  or  documentary  or  written  evidence  without  the 
testimony  of  even  one  living  witness.^  Where  the  defendant 
has  sworn  to  one  thing  on  one  occasion  and  the  opposite  thing 
on  another  occasion,  one  witness  or  other  evidence  is  required^ 
and  is  sufficient*  to  show  which  of  the  two  oaths  was  false. 
Statements  made  by  the  defendant  at  other  times,  either  ver- 
bal or  written,  may  be  given  in  evidence  to  show  the  falsity 
of  the  testimony  in  which  perjury  is  charged,  and  are  suffi- 
cient to  convict  when  supported  by  one  other  witness  to  the 
falsity.^ 

§  700.  As  to  what  Facts  More  than  One  Witness  Required.  —  It 
is  only  in  proof  of  the  falsity  of  what  was  testified,  that  more 
evidence  than  that  of  a  single  witness  is  required,  one  witness 
alone  being  sufficient  to  prove  all  the  other  allegations  in  the 
indictment.^ 

§  701.  6.  It  must  be  Proved  that  the  False  Statement  was  Wlll- 
fnlly  and   Corruptly  Made;'  for   if    it    appears  that  the  testi- 

'  Crandall  v.  Dawson,  1  Gilm.,  559 ;  Rex  v.  Lee,  3  Russ.  on  C,  545 ;  Rex 
V.  Gardiuer,  3  Moody  C.C!.,  95;  Rex  t>.  Mayhew,  6  Car.  &  P.,  315;  State  v. 
Raymond,  30  Iowa,  583. 

"  Crandall  ®.  Dawson,  1  Gilm.,  559 ;  U.  S.  v.  Wood,  14  Pet.,  430  ;  State  v. 
Moliere,  1  Dev.,  313 ;  Rex  v.  Champeny,  3  Lewin,  258. 

"Reg.  V.  Hughes,  1  Car.  &  K.,  519;  Rex».  Kuill,  5  Barn.  &  Aid.,  939; 
King  V.  Harris,  5  Barn.  &  Aid.,  536 ;  State  v.  J.  B.,  1  Tyler,  360  ;  Reg.  b. 
Wheatland,  8  Car.  &  P.,  338;  Dodges.  State,  4  Zab.,  455;  contra,  People  ». 
Burden,  9  Barb.,  467. 

'  Rex  V.  Knill,  5  Barn.  &  Aid.,  536 ;  Reg.  v.  Wheatland,  8  Car.  &  P.,  358 ; 
Jackson's  Case,  1  Lewin,  270. 

'  Dodge  ».  State,  4  Zab.,  455. 

'  3  Greenl.  Ev.,  §  198 ;  Com.  i>.  Pollard,  13  Met.,  335 ;  Rex  v.  Lee,  3  Russ. 
on  C,  650 ;  Stale  d.  Hayward,  1  Nott  &  MoC,  546 ;  State  v.  Wood,  17  Iowa, 
18 ;  contra,  State  v.  Howard,  4  McCord,  159 ;  see  Reg.  v.  Roberts,  3  Car  & 
K.,  607. 

'  Wyld  V.  Cookman,  Cro.  Eliz.,  492;  Rex  i>.  Smith,  3  Show,  165 ;  U.  S.  v. 
Passmore,  4  Dall.,  378;  Eespublica  v.  Newell,  3  Yates,  407;  Thomas  i). 
Com.,  3  Robinson,  795  ;  Com.  v.  Cook,  1  Robinson,  729  ;  State  ii.  Garland,  3 
Dev.,  114. 
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mony  was  given  by  surprise,^  mistake^  or  inadvertence,'  and 
not  willfully,  it  is  not  perjury.  The  corruption  required  in 
perjury  may  be  negatived  by  showing  that  the  party  testified 
honestly  under  legal  advice.*  In  proof  that  the  testimony 
was  willfully  false,  evidence  may  be  given  showing  animosity 
and  malice  in  the  defendant  against  the  prosecutor,*  or  that 
the  motives  which  actuated  him  were  corrupt;  as,  for  instance, 
that  his  object  in  making  the  oath  was  to  coerce  the  settle- 
ment of  a  civil  claim.*  If  false  testimony  given  in  a  cause 
was  afterwards  retracted  in  a  cross-examination  or  a  subse- 
quent stage  of  the  trial,  yet  the  indictment  will  be  supported 
by  proof  that  the  false  testimony  was  willfully  and  corruptly 
given,  notwithstanding  the  subsequent  retraction.' 

§702.  Defense.  — It  is  no  defense  to  an  indictment  for  per- 
jury that  the  prisoner  was  intoxicated;^  but  it  is  a  defense 
that  the  suit  in  which  the  perjury  is  charged  to  have  been 
committed  had  abated  by  the  death  of  the  party,'  or  the  like.^" 

7.  Kesistance  to  Officees. 

§703.  In  Executing  Process. — "If  any  person  shall  know- 
ingly and  willfully  obstruct,  resist  or  oppose  any  sheriff,  dep- 

'  1  Hawks  P.  C,  439,  §  3 ;  3  Greenl.  Ev.,  §  301 ;  3  Bish.  Cr.  L.,  §  1045 ;  U. 
S.  1).  Conner,  3  McLean,  573. 

'  Reg.  V.  Muscott,  10  Mod.,  193;  Rex  v.  Deveauvior,  7  Car.  &  P.,  17;  Rex 
■0.  Crespigny,  1  Esp.  R.,  380 ;  Rex  v.  Milling,  5  Mod.,  348 ;  State  v.  Wolver- 
ton,  8  Blackf.,  453. 

'  U.  S.  V.  Stanley,  6  McLean,  409  ;  Jesse  v.  State,  30  Ga.,  156,  169;  State  -o. 
Chamberlain,  30  Vt,  559. 

*  Hood  1).  State,  44  Ala.,  81 ;  U.  S.  ■».  Conner,  3  McLean,  583 ;  U.  S.  v.  Stan- 
ley, 6  McLean,  409 ;  Steinman  «.  McWilliams,  6  Bar.,  178. 

'  Rex  11.  Munton,  3  Car.  &  P.,  498. 
«  State  V.  Hascall,  6  N.  H.,  353. 
'  Martin  «.  Mills,  4  Mo.,  47. 
'  People  !).  Willey,  3  Park.  Cr.  R.,  19. 

•  Rex  ».  Cohen,  1  Stark,  k,  511. 

"  Paine's  Case,  Yelv.,  Ill;  Boling  ®.  Luther,  3  Tayl.,  303;  State  n.  Alex- 
ander,  4  Hawks,  183 ;  State  v.  Hay  ward,  1  Nott  &  McC,  546 ;  Com.  v.  White, 
8  Pick.,  453 ;  State  v.  Furlong,  26  Me.,  69 ;  Muir  v.  State,  8  Blackf.,  154;  Lam- 
den  V.  State,  5  Humph.,  83. 
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uty  sheriff,  coroner,  constable,  or  other  officer  of  this  state,  or 
other  person  duty  authorized,  in  serving  or  attempting  to  serve 
any  lawful  process  or  order  of  any  court,  judge  or  justice  of  the 
peace,  or  any  other  legal  process  whatsoever,  or  shall  assault  or 
beat  any  sheriff,  deputy  sheriff,  coroner,  constable  or  other 
officer,  or  person  duly  authorized,  in  serving  or  executing,  or 
attempting  to  serve  or  execute,  any  process  or  order  aforesaid, 
or  for  having  served  or  executed,  or  attempted  to  serve  or 
execute,  the  same,  every  "person  so  offending  shall  be  fined  not 
exceeding  five  hundred  dollars,  and  imprisoned  not  exceeding 
one  year."^ 

STATEMENT  OP  THE   OFFBNSB  OF  BBSISTINO  AN  OFFICBB.' 

{Gommenceas  inform  on  page  35)  tliat  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully,  knowingly  and  willfully  did  obstruct,  resist  and  oppose 
the  said  A.  B.,  then  and  there  being  a  constable'  in  and  for  said  county,  in 
his,  the  said  A.  B.'s  attempting  in  the  due  execution  of  his  duty  as  such 
constable*  to  serve  a  lawful  process,  to  wit.,  a  warrant  in  behalf  of  the  Peo- 


'  K.  S.,  389,  §  344.  It  is  not  a  punishable  offense  under  this  section  to  re- 
sist a  peace  officer  while  attempting  to  make  an  arrest  without  a  warrant ; 
State  ».  Lowell,  23  Iowa,  304;  but  see  Com.  v.'Lee,  107  Mass.,  307;  or  to  re- 
sist an  overseer  of  highways  in  the  discharge  of  his  duties ;  State  v.  Put- 
nam, 35  Iowa,  561.  For  statute  relating  to  resisting  the  execution  of  search 
warrants  for  records,  etc.,  see  R.  S.,  384,  §  318,  ante  g  153 ;  and  for  statute  re- 
lating to  refusing  to  join  posse,  see  R.  S.,  389,  55  345,  ante  §  200. 

"  For  forms  of  indictments,  see  McQuoid  ■».  People,  3  Gilm.,  77 ;  Bowers  v. 
People,  17  Ills.,  873 ;  State  v.  Freeman,  8  Iowa,  439. 

'  It  is  not  necessary  to  aver  that  the  officer  was  legally  elected  and  duly 
qualified  ;  still  if  the  averment  is  made  it  has  been  held  so  far  descriptive  in 
its  nature  as  to  require  the  prosecutor  to  prove  it  on  the  trial.  State  ».  Copp, 
15  N.  H.,  313.  The  words  "then  and  there  being  constable  of  the  said 
county"  have  been  held  to  be  sufficient.  State  v.  Hooker,  17  Vt.,  658;  Bowers 
».  People,  17  Ills.,  373 ;  but  see  Rountree  v.  United  States,  1  Pin.  Wis.,  59. 

*  The  words  "lawful  process"  are  necessary;  State  b.  Burt,  35  Vt.,  373; 
Cantrill  -o.  People,  3  Gilm.,  356 ;  State  «.  Harley,  3  Strob.,  73  ;  IT.  S.  v.  Stowell, 
3  Curt.  C.  C,  153 ;  State  b.  Beasom,  4  N.  H.,  367,  and  suflSciently  aver  the 
jurisdiction  of  the  officer  issuing  the  process.  McQuoid  v.  People,  3  Gilm., 
79 ;  Bowers  «.  People,  17  Ills.,  373 ;  State  v.  Dickerson,  34  Mo.,  365 ;  contra. 
State  13.  Tuell,  6  Blackf.,  344,  and  contain  a  sufficient  description  of  it  with- 
out setting  it  out  in  the  very  words;  McQuoid  v.  People,  3  Gilm.,  76: 
Bowers  v.  People,  17  Ills.,  373  ;  Sticker  b.  State,  18  Ark.,  397 ;  contra.  State  r. 
Henderson,  15  Mo.,  486. 
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pie  of  the  State  of  Illinois   against  the  said  C.  D.,  issued  on  the  —  day  of 

,  A.  D.  18  — ,  in  said  county,  by  L.  M.,  then  and  there  at  the  time 

and  place  last  aforesaid  being  a  justice  of  the  peace  in  and  for  said  county, 
duly  qualified  and  commissioned,'  contraiy  to  the  form  of  the  statute  in 
such  case  made  and  provided  {conclude  as  inform  on  page  35). 

§  704.  What  not  a  Defense  to  an  Indictment  for  Resisting  an 
Officer  —  Threatening  to  Resist.  —  The  better  opinion  seems  to 
be,  though  the  authorities  are  conflicting  ujDon  the  question,^ 
that  third  persons  are  indictable  for  resisting  an  officer  defactoj^ 
because  the  law  does  not  permit  them  to  test  in  this  way  the 
legality  of  the  claim  to  office  of  those  who  hold  and  com- 
monly exercise  the  office  under  an  apparent  right,  but  provides 
a  proceeding  by  quo  warranto  for  the  purpose  of  testing  such 
right.^  One  who  knowingly  obstructed  a  public  officer  in  the 
discharge  of  iiis  duty  cannot  defend  himself  when  indicted  by 
showing  that  his  object  was  the  personal  chastisement  of  the 
officer.^  A  mere  threat  of  resistance  to  a  lawful  process  is  not 
an  offense  under  the  statute;  but  if  where  an  officer  proceeds 
with  his  process  to  the  land  and  is  about  to  execute  it,  a 
threat  is  made  by  a  person  forcibly  retaining  the  possession, 
accoinpained  by  the  exercise  of  force,  or  having  the  capacity 
to  employ  it,  and  the  officer  does  not  execute  the  writ,  the 
offense  is  complete.^ 

'  It  is  not  necessary  to  describe  the  particular  mode  of  resisting  the  otfi- 
cer;  MoQuoid  «.  People,  3  Gilm.,  76;  U.  S.  u.  Bachelder,  3  Gal  lis,  15;  State 
V.  Copp,  15  N.  H.,  212 ;  Lamberton  «.  State,  11  Ohio,  383 ;  Farris  o.  State,  3 
Ohio  8.,  159 ;  contra.,  State  ».  Downer,  8  Vt.,  434 ;  State  ».  Burt,  35  Vt.,  373 ; 
or  to  state  the  place  at  which  the  process  was  delivered  to  the  officer, 
State  ».  Hooker,  17  Vt.,  658 ;  or  to  allege  that  the  officer  informed  the  defend- 
ant that  he  acted  under  authority  of  a  warrant ;  State  ».  Freeman,  8  Iowa, 
428. 

"  1  Bish.  Or.  L.,  §  464. 

'  People  «.  Hopson,  1  Denio,  574;  Taylor  «.  Skrine,  3  Const.  S.  C,  696; 
People  ».  Stevens,  5  Hill,  630;  Com.  i.  Dugan,  13  Met.,  338;  Rex  «.  Gordon, 
1  Leach,  515;  Reg.  ».  Newton,  1  Car.  &  K.,  469;  Muir  o.  State,  8  Blackf, 
154 ;  State  u.  Boies,  34  Me.,  335 ;  Heath  ii.  State,  36  Ala.,  373 ;  Com.  «.  Kirbey, 
3  Cush.,  577. 

'  People  v.  Stevens,  5  Hill,  630;  McKims.  Somers,  1  Pa.,  397;  Aulimer  ». 
Governor,  1  Texas,  654;  In  re  Boyle,  9  Wis.,  364. 

'  U.  S.  V.  Keen,  5  Mason,  453. 

•  U.  S.  V.  Lowery,  3  Wash.  C.  C,  169. 
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§  705.  Evidence.  —  A  justice  of  the  peace  who  issued  a  civil 
process  is  a  competent  witness  to  prove  his  ofScial  character 
upon  the  trial  of  an  indictment  for  resisting  the  process.*  It 
is  not  necessary  to  produce  any  record  or  written  evidence  of 
the  election,  appointment,  or  qualification  of  a  constable  or 
police  officer,  it  being  sufficient  in  proof  that  he  was  known  to 
act  as  such  officer.'^  It  must  be  shown  that  the  process  was 
lawful;'  therefore,  on  the  trial  for  an  assault  and  battery  in  re- 
sisting the  jailer,  it  was  held  that  the  prosecutor  must  produce 
the  mittimus  to  show  that  the  jailer  had  the  legal  right  to  re- 
tain the  defendant.^  It  must  appear  that  the  defendant  had 
notice  or  knew  the  officer's  business.^ 

§706.  Defense  —  Want  of  Authority  of  Officer. — If  an  officer 
or  person  endeavoring  to  make  an  arrest  or  enter  a  house  has 
no  legal  authority  for  that  purpose,  or  if  in  certain  cases  he 
abuses  such  authority  and  does  more  than  he  is  authorized, to 
do,  or  if  it  turns  out  in  the  result  that  he  has  no  right  to 
enter,*  then  the  party  about  to  be  imprisoned,  or  whose  house 
is  about  to  be  illegally  entered,  may  resist  the  illegal  impris- 
onment or  entry  by  self-defense,  not  using  any  deadly  or  dan- 
gerous weapon,  or  any  more  force  than  is  necessary,  and  may 
escape  or  be  rescued,  or  even  break  prison,'  and  others  may 
assist  him  in  so  doing.* 

§  707.  Continued  —  Illegal  Process,  etc.  —  A  person  in  the  pro- 
tection of  his  person  or  property  may  forcibly  resist  an  officer 
unless  the  latter  is  acting  under  process  against  him.     As  if 

'  Oliver  v.  State,  17  Ark.,  508. 

'  3  Bish.  Cr.  P.,  §  §  824,  885 ;  Com.  v.  Kane,  108  Mass.,  473 ;  Com.  <,. 
Tobin,  108  Mass.,  436;  Hex  o.  G-ordon,  1  Leach,  515;  Butler  «.  Ford,  1 
C.  &  M.,  1C2. 

'  Barb.  Cr.  L.,  83;  Roscoe  Cr.  Ev.,  035,  626;  People  i>.  Muddoon,  3  Park. 
Cr.  R.',  13;  McQuoid  «.  People,  8  Gilm.,  76;  Bowers  v.  People,  17  Ills.,  373. 

*  People  V.  Muddoon,  2  Park.  Cr.  K,,  13;  and  see  Ilex  v.  White,' Cald., 
183 ;  Boyd  v.  State,  17  Ga.,  194 ;  State  v.  Shaw,  3  Ired.,  30. 

=■  1  Hale  P.  C,  470. 

»  Gooke  p.  Birt,  5  Taunt.,  765 ;  Rex  v.  Watts,  1  B.  &  Adol.,  166.      ' 

'  1  East  P.  C,  295;  1  Hale  P.  C,  457,  464,  465,  583,  599. 

"  Rex  V.  Osmer,  5  East,  304,  308 ;  1  Smith  R.,  555  ;  U.  S.  v.  Gay,  3  Gallison, 
359,  361. 
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an  officer  attempts  to  take  the  property  of  one  person  on  an 
execution  against  another  he  may  be  forcibly  resisted.^ 
Where  one  is  justified  in  resisting  an  officer  on  the  ground  of 
the  officer's  being  without  a  warrant,  or  having  only  an  im- 
perfect one,  his  justification  is  effectual  equally  whether  he 
knew  of  the  omission  or  not.^  There  must  be  an  active  ob- 
struction, resistance  or  opposition  to  bring  a  case  within  the 
statute.  Merely  taking  charge  of  a  debtor's  property,  keeping 
it  out  of  the  officer's  view,  and  refusing  when  called  on  by  the 
officer  to  produce  it,  is  not  enough.^  If  a  man  takes  from  a 
justice  of  the  peace  a  writ  and  refuses  to  give  it  back,  thereby 
stopping  the  proceedings  in  the  case,  he  does  not  commit  the 
statutory  oflPense,  whatever  may  be  his  common-law  liability." 

8.  "Witnesses. 

§708.  Provisions  of  the  Statute. — "Whoever,  by  hiring,  per- 
suasion or  otherwise,  induces  any  witness  in  any  criminal 
cause,  or  any  person  having  knowledge  of  any  fact  tending  to 
show  the  guilt  or  innocence  of  any  person  suspected  or 
charged  with  having  committed  a  crime  to  leave  th'e  state,  or 
secrete  himself,  so  that  he  cannot  be  produced  as  a  witness  at 
any  examination  or  trial  of  the  person  so  suspected  or  charged, 
shall  be  fined  not  exceeding  one  thousand  dollars,  or  confined 
in  the  county  jail  not  exceeding  one  year,  or  both."^ 

'  Wentworths.  People,  4  Scam.,  550 ;  Oliver  v.  State,  17  Ai-k.,  508;  contra, 
State  11.  Richardson,  38  N.  H.,  208. 

"  Poster,  311 ;  1  East  P.  C,  335. 

'  Crumptou  ti.  Newman.  12  Ala.,  199. 

'  State  ».  Lovett,  3  Vt.,  110  ;  State  v.  Hailey,  3  Strob.,  78;  State  v.  Hender- 
son, 15  Mo.,  486 ;  State  v.  Noyes,  25  Vt.,  415. 

'■  K.  S.,  393,  §  272.  At  common  law  it  was  indictable  to  dissuade  or  otlier- 
wise  binder  a  witness  from  appearing  before  a  court,  and  testifying:  Russ. 
on  C,  183 ;  1  Bish.  Q-.  L.,  §  468 ;  State  v.  Keyes,  8  Vt,  57 ;  State  v.  Early,  3 
Harring., 562  ;  because  it  was  calculated  to  pervert  public  justice;  State  v. 
Carpenter,  20  Vt.,  9. 
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STATEMENT  OF  THE   OFFENSE   OF  INDUCING   A    WITNESS   TO   BE   ABSENT 
ON  THE  TRIAL   OF  A  CRIMINAL   CAUSE. 

(Commence  as  inform  on  page  35)  that  C.  D.,  on,  etc.,  at.,  etc.,  in  the  said 
countj',  unlawfull}'  did  induce  oneB.  P.,  then  and  there  being  a  witness'  in 
a  criminal  cause  (wherein  one  G.  H.  had  before  that  time,  to  wit.,  on  the 

day  of ,  A.  D.  18 — ,  in  the  circuit  court  of  the  said  county,  been 

duly  indicted^  for  the  crime  of  larceny,  and  was  then,  at  the  time  first  above 
mentioned,  and  there  in  the  said  criminal  cause  duly  charged  with  having 
committed  the  said  ofiense,  which  said  criminal  cause  was  then,  at  the  time 
first  above  mentioned,  and  there  pending  in  the  said  court  and  undeter- 
mined) to  leave  the  said  state  of  Illinois,  so  that  he  could  not  be  produced 
as  a  witness  on  the  trial  of  the  said  G.  H.,  for  the  said  crime  so  charged  as 
aforesaid,  by  then,  at  the  time  first  above  mentioned,  and  there  persuading 
the  said  E.  F.  so  to  leave  the  said  state  of  Illinois;  the  said  E.  F.,  then,  at 
the  time  first  above  mentioned,  and  there  having  knowledge  of  certain  facts 
tending  to  show  the  guilt  of  the  said  G.  H.  of  the  said  crime,'  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  (conclude  as  inform 
on  page  35). 

§709.  Evidence.  —  The  effect  of  the  act  and  intent  of  the 
offender  is  the  same,  whether  the  witness  has  been  or  is  about 
to  be  served  with  a  subpoena,  or  about  to  attend  in  obedience 
to  a  voluntary  promise.  Any  attempt  in  either  case  is 
equally  criminal  and  equally  merits  punishment.''  It  is  not 
necessary  to  prove  the  materiality  of  the  witness  induced  to 
leave.^ 

'  It  is  not  necessary  to  allege  in  whose  behalf  the  witness  was  summoned 
or  that  his  testimony  was  material.     Com.  v.  Reynolds,  14  Gray,  87. 

^  The  indictm'ent  need  not  be  recited.    State  jj.  Carpenter,  20  Vt.,  9. 

'  The  indictment  need  not  conclude  "  to  the  obstruction  and  hindrance  of 
public  justice."    Com.  v.  Reynolds,  14  Gray,  87. 

<  State  «.  Keyes,  8  Vt.,  57 ;  State  v.  Carpenter,  20  Vt^  9. 

'  State  v.  Early,  8  Hairing.,  562. 
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SECTION  IX. 

Offenses  Against  the  Public  Peace  and  Teanquillitt. 

§  710.  Extortion  by  Threats — Punishment. 
711.  Evidence  of  Making  the  Threats. 
713.  The  Threat  must  be  to  Accuse  of  a  Crime. 

713.  Evidence  of  an  Intent  to  Extort  Money,  etc. 

714.  Intimidation  by  Combinations,  etc. 

715.  Entering  Premises  to  Intimidate. 

716.  Compelling  Confession. 

717.  Compelling  to  Leave. 

718.  Mock  Trial. 

719.  Of  Jurors  and  Others. 

720.  By  Threats. 

721.  Libel— Defined. 

722.  Punishment. 

733.  Justification 

734.  What  a  Libel. 

735.  Libels  which  Injure  Another's  Business. 

736.  What  not  a  Libel. 

737.  Libel  must  be  in  Writing. 

738.  Libel  by  Hanging  in  Effigy — By  Painting. 

729.  Evidence — Production  of  the  Libel — Notice  to  Produce. 

730.  Evidence  of  Publication. 

731.  When  the  Time  must  be  Proved  Exactly  as  Alleged.   ' 
733.  Venue — Admissions. 

733.  Evidehce  of  Malice. 

734.  Defense — Privileged  Communication. 

735.  Proof  of  Malice  in  Making  a  Privileged  Communication. 

736.  Racing. 

737.  Rout. 

738.  Riot. 

739.  What  a  Riot. 

740.  Suppression  of  Unlawful  Assemblies. 

741.  Refusal  to  Disperse. 
743.'  Killing  Justified. 

743.  Iniuries  to  Property  by  Unlawful  Assemblies 
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1.    ExTOETION   BY   ThEEATS. 

§  710.  Punishment.  —  "  Whoever,  either  verbally  or  by  writ- 
ten or  printed  commvinication,  maliciously  threatens  to  ac- 
cuse another  of  a  crime  or  misdemeanor,  or  to  expose  or  pub- 
lish any  of  his  infirmities  or  failings,  with  intent  to  extort 
money,  goods,  chattels,  or  other  valuable  thing,  or  tlireatens  to 
maim,  woimd,  kill,  or  murder,  or  to  burn  or  destroy  his  house 
or  other  property,  or  to  accuse  another  of  a  crime  or  misde- 
meanor, or  expose  or  publish  any  of  his  infirmities  or  fail 
ings,  though  no  money,  goods,  chattels,  or  other  valuable 
thing  be  demanded,  shall  be  fined  in  a  sum  not  exceeding  five 
hundred  dollars,  and  imprisoned  not  exceeding  six  months.'" 

STATEMENT   OP    THE  OFFENSE   OF   EXTORTION  BY  THKEATS. 

{Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  tlie  said 
county,  by'  a  wriWen  communication  unlawfully,  knowingly  and  ma- 
liciously did  threaten  to  accuse  the  said  B.  F.  of  a  certain  crirfle  call- 
ed rape,  to  wit.,  of  feloniously,  forcibly  and  violently  making  an  assault 
in  and  upon  G.  H.,  being  then  a  female,  and  feloniously,  forcibly,  and 
violently  ravishing  and  carnally  knowing  the  said  G.  H.  against  her  will, 
with  intent  thereby  to  extort  money  from  the  said  il.  F,,  which  said  com- 
munication is  as  follows  {insert  exact^  copy  of  the  communication),  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  {condude  as  inform 
on  page  35). 

'  R.  8.,  365,  §  93.  At  common  law  it  was  criminal  to  extort  money  from 
one  by  a  threat  to  indict  him  for  perjury.  Reg.  v.  Woodward,  11  Mod.,  137 ; 
State  D.  Bruce,  24  Me.,  71.  But  the  United  States  tribunals  have  no  juris- 
diction to  punish  common-law  ofl'enses  without  express  authority  from 
some  act  of  Congress.    U.  S.  v.  Worrall,  3  Dall.,  384. 

"  An  indictment  must  clearly  and  directly  allege  the  several  facts  which 
constitute  the  statutory  offense.  Rex  v.  Dunkley,  1  Moody,  90 ;  following 
the  terms  of  the  statute,  3  Bish,  Cr.  P.,  §  1027 ;  Rex  e.  Abgood,  2  Car. 
&  P.,  436. 

'  The  written  commtmication  must  be  set  out  in  the  exact  words  and 
figures,  and  so  proved  on  the  trial.  3  Bish.  Cr.  P.,  §  1026;  Rex  v.  Loyd,  2 
East  P.  C,  1123, 1134.  But  where  the  indictment  is  for  verbally  threatening, 
it  is  sufficient  to  set  out- the  substance  of  the  words  used.  Com.  v.  Moulton, 
108  Mass.,  307 ;  Com.  v.  Dorus,  108  Mass.,  489. 
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§  71 1.  Evidence  —  1 .  Proof  of  Making  the  Threats  is  Indispensable. 

If  the  communication  containing  the  threat  is  written  or  printed 
it  must  be  produced  or  its  absence  accounted  for,  and  be  proved 
to  have  been  received  by  the  person  threatened/  or  to  have 
been  published  in  some  way.  Under  the  English  statute  it  was 
held  not  to  be  sufficient  to  prove  it  to  be  in  the  handwriting 
of  the  defendant  without  proof  that  it  had  been  sent  or  de- 
livered to  the  prosecutor.^  It  is  sufficient  evidence  of  threaten- 
ing to  prove  that  the  defendant  dropped  a  letter  containing 
threats  directed  to  the  prosecutor  into  the  prosecutor's  prem- 
ises, where  it  was  likely  to  be  found,  either  by  the  prosecu- 
tor himself,  or  by  some  person  who  would  deliver  it  to  him;' 
or  that  the  defendant  Idft  such  letter  at  the  gate  in  the  road, 
near  the  prosecutor's  house,  where  it  was  found  by  a  person 
passing,  who  forwarded  it  to  the  prosecutor,  and  being  left  in 
the  steward's  room,  he  opened  it  and  gave  it  to  a  constable, 
and  the  constable  showed  it  to  the  prosecutor;*  or  that  the 
prison^  sent  it  to  another  person,  with  intent  that  such  person 
should  send  or  deliver  it  to  the  prosecutor;^  or  that  the  de- 
fendant left  it  in  any  place  with  intent  that  it  should  be  found 
and  ultimately  delivered  to  the  party  threatened.^  Threaten- 
ing to  complain  to  a  police  officer  against  a  man  for  com- 
mitting a  crime,  is  indictable  as  a  threat  to  accuse  him  of  it.'' 
An  indictment  for  threatening  to  accuse  another  of  crime, 
with  intent  thereby  to  extort  money,  which  avers  that  the  de- 
fendant accused  a  man  of  seducing  a  woman,  and  said  that  she 
would  swear  to  it  and  that  her  oath  would  send  him  to  states- 
prison,  but  that  if  he  would  pay  the  defendant  a  thousand 
dollars  the  defendant  would  let  him  go,  is  sufficient.* 

§712.  2.  The  Threat  must  be  to  Accuse  Another  of  a  Crime  or 

'  2  Arch.  C.  P.  &  PI,  256.  ' 

'  Rex  V.  Howe,  7  Car.  &  P.,  268. 

'  Rex  V.  "Wagstaff,  Russ.  &  Ry.,  398. 

'  Rex  V,  Grimwade,  1  Car.  &  K.,  592. 

'  Rex  0.  Paddle,  Russ.  &  Ry.,  484;  see  Rex  v.  Joaes,.2  Car.  &  K.,  398. 

"  Rex.  V.  Grimwade,  1  Car.  &  K.,  593. 

'  Com.  V.  Carpenter,  108  Mass.,  15. 

•  Com.  V.  Dorus,  108  Mass.,  488. 
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Misdemeanor.  —  At  common  law  a  threat,  to  be  indictable, 
must  be  sucH  as  a  ilrm  and  prudent  man  might  not  have  been 
expected  to  resist/  and  under  our  statute  threatening  to  prose- 
cute another  in  a  civil  or  penal  action  probably  vrould  not  be 
indictable.^  If  it  does  not  appear  in  the  written  or  printed 
communication  itself  of  what  oiFense  the  prisoner  threatened 
to  accuse  the  prosecutor,  it  has  been  held  that  parol  evidence 
might  be  admitted  to  explain  it  and  to  show  what  offense  was 
intended.' 

§  713.  3.  Under  the  First  Clause  of  the  Statute  Proof  of  an  In- 
tent to  Extort  Bloney,  Goods,  Chattels  or  Other  Valuable  Tiling  is 
indispensable.  And  the  intent  proved  must  not  vary  from 
that  charged ;  for  if  the  allegation  is  that  the  threat  was  made 
with  intent  to  extort  money,  and  it  appears  in  evidence  that 
the  intent  was  to  procure  the  delivering  up  of  a  bill  of  ex- 
change, the  variance  is  fatal.^  Other  communications  and 
subsequent  letters  from  the  prisoner  to  the  party  threatened 
may  be  given  in  evidence  for  the  purpose  of  showing  the  in- 
tent.5 

2.  Intimidation. 

§714:.  By  Combinations,  etc.  —  "  If  any  two  or  more  persons 
shall  combine,  for  the  purpose  of  depriving  the  ovraer  or  pos- 
sessor of  property  of  its  lawful  use  and  management,  or  of 
preventing,  by  threats,  suggestions  of  danger,  or  any  unlaw- 
ful means,  any  person  from  being  employed  by  or  obtaining 
employment  from  any  such  owner  or  possessor  of  property, 
on  such  terms  as  the  parties  concerned  may  agree  upon,  such 
person  so  offending  shall  be  fined  not  exceeding  five  hundred 

'  Rex  V.  Southerton,  3  East  R.,  140;  and  see  Reg.  v.  Woodward,  11  Mod., 
137,  6  East  R.,  133,  134. 
'  Rex  9.  Southerton,  3  East  R.,  140. 
'  Rex  V.  Tucker,  By.  &  M.,  134. 
'  Rex  V.  Major,  3  East  P.  C,  1134. 
'  Rex  V.  Robinson,  3  East  P.  C,  1110,  1134. 
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dollars,  or  confined  in  the  county  jail  not  exceeding  six 
months.'" 

STATEMENT  OP  THE  OFFENSE  OF  COMBINING   TO   PREVENT  A  PBKSON 
FKOM  OBTAINING  EMPLOYMENT. 

{Cominence  as  in  form  on  page  35)  that  C.  D.,  E.  F.,  and  clivers  other  per- 
sons to  the  said  A.  B.  unknown,  on  the day  of ,  A.  D.  18—,  at,  etc., 

in  said  county,  unlawfully  did  among  themselves  conspire,  combine,  con- 
federate and  agree  together,  for  the  unlavirful  purpose  of  preventing  by 
threats,  suggestions  of  danger  and  other  unlawful  means,  G.  H.,  I.  J.  and 
K.  L.,  from  obtaining  employment  from  the  said  A.  B.,  then  and  there  be- 
ing the  owner  of  a  certain  building  there  situate,  called  a  brewery,  to  work 
in  the  said  brewery  on  such  terms  as  the  said  G.  H.,  I.  J.  and  K.  L.  might 
agree  upon  with  the  said  A.  B.,  against  the  form  of  the  statute  in  such  case 
made  and  provided  (conclude  as  in  the  form  on  page  35). 

§715.  Entering  Premises  to  Intimidate.  —  "Whoever  enters  a 
coal  bank,  mine,  shaft,  manufactory,  building  or  premises  of 
another,  with  intent  to  commit  any  injury  thereto,  or  by 
means  of  threats,  intimidation,  or  riotous  or  other  unlawful 
doings,  to  cause  any  person  employed  therein  to  leave  his  em- 
ployment, shall  be  fined  not  exceeding  five  hundred  dollars, 
or  confined  in  the  county  jail  not  exceeding  six  months,  or 
both."2 

STATEMENT  OF  THE  OFFENSE  OF  ENTERING  COAL  BANK  WITH  INTENT 
TO  INJURE  IT. 

{Oommence  as  in  form  on  page  35)  that  0.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  did  enter  a  certain  coal  bank  there  situate,  then  and 
there  being  in  the  possession  of  and  owned  by  the  said  A.  B.,  with  intent 
to  commit  an  injury  thereto,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  (conclude  as  in  foi-m  on  page  35). 

'  R.  S  ,  376,  §  158  At  common  law  combinations  among  laborers  and 
workmen  to  raise  the  price  of  wages  were  indictable.  Rex  v.  Bykerdike,  1 
Moody  &  R  ,  179 ;  Rex  v.  Mawbcny,  6  T  R.,  619 ;  Rex  v.  Eccles,  1  Leach, 
274,  276 ;  Reg.  v.  Hewit,  5  Cox  C.  C,  162;  Reg.  «.  Duffield,  5  Cox  C  C  ,  404; 
Collins  V.  Hayte,  50  Ills.,  353;  and  see  Com.  v.  Hunt,  4  Met.,  Ill ;  People  o. 
Fisher,  14  Wen.,  19;  Hookero.  Vauderwater,  4  Denio,  349;  Stanton  v.  Allen, 
5  Denio,  484. 

''R.  S.,  376,  ?160. 
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§  716.  Compelling  Confession.  —  "If  two  or  more  persons  sliall 
commifc  an  assault  and  battery  on,  or  shall  imprison  another 
within  this  state,  for  the  purpose  of  obtaining  a  confession  or 
revelation  tending  to  criminate  the  person  assaulted,  or  any 
other  person,  or  shall  assault  and  batter  or  imprison  another 
on  account  of  a  refusal  of  such  person  to  make  such  confes- 
sion or  revelation,  the  person  so  offending  shall  be  imprison- 
ed in  the  penitentiary  not  less  than  one  year  nor  more  than 
three  years. "^ 

STATEMENT  OP  THE  OFFENSE  OF  COMPELLINa   A  CONFESSION. 

{Commence  as  in  form  on  page  35)  that  C.  D.,  E.  F.,  and  divers  other 
persons  to  the  said  A.  B.  unknown,  on.  etc.,  at,  etc.,  in  tlie  said  county,  fe- 
loniously and  unlawfully  did  commit  an  assault  and  battery  on  the  said  A. 
B.,  by  then  and  there  unlawfully  beating  the  said  A.  B.,  for  the  purpose  of 
obtaining  a  confession  from  the  said  A.  B.,  tending  to  criminate  him  the 
said  A.  B.,  of  the  crime  of  larceny,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  (conclude  as  inform  on  page  35). 

§  717.  Compelling  to  Leave.  —  "If  two  or  more  persons  shall 
actually  do  an  unlawful  act,  with  force  or  violence  against  the 
person  or  property  of  another,  with  an  intent  thereby  to  cause 
such  person  to  leave  the  state  or  county  against  his  will,  the 
person  so  offending  shall  be  imprisoned  in  the  penitentiary 
not  less  than  one  year  nor  more  than  three  years. "^ 

STATEMENT  OF  THE  OFFENSE  OF  COMPELLINa  A  PEBSON  TO  LEAVE. 

{Commence  as  inform  on  page  35)  thatC.  D.  and  E.  P.,  on,  etc.,  at,  etc..  In 
the  said  county,  feloniously  did  actually  do  an  unlawful  act  with  force 
and  violence  against  the  person  of  G-.  H.,  to  wit.,  feloniously  did  then  and 
there  tar  and  feather,  beat,  strike  and  kick  the  said  G.  H.  with  force  and  vio- 
lence, with  intent  thereby  to  cause  the  said  G.  H.  to  leave  the  said  State  of 
Illinois  against  his  will,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  {conclude  as  inform  on  page  35). 

§  718.  Mock  Trial. —  "  If  two  or  more  persons  shall,  without 
authority  of  law,  assemble  and  try  another  for  any  real  or 
pretended  offense,  or  for  being  a  person  of  bad  repute,  Avitli 

'  K.  S.,  876,  g  161. 
'  Id.,  §  163. 
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intent  to  intimidate  or  inflict  any  injury  or  punishment  upon 
the  person  so  tried,  the  persons  so  offending  shall  be  impris- 
oned in  the  penitentiary  not  less  than  one  nor  more  than 
three  j^ears."^ 

STATEMENT  OF  THE  OPFBNSB  OF  PAKTICIPATING  IN  A  MOCK  TRIAL. 

{Commence  as  inform  on  page  35)  that  C.  D.  and  E.  F.,  od,  etc.,  at,  etc.,  in 
the  said  county,  feloniously  did  without  authority  of  law  assemble  and  try 
one  Q-.  H.  for  the  pretended  offense  of  rape,  with  intent  to  intimidate  and 
inflict  a  punishment  upon  the  said  G-.  H.,  contrary  to  the  form  of  the  statute 
in  such  case  made  a,n&^xovi&sA.  {conclude  aa  in  form  on  page  ZS). 

§  719.  Of  Jurors  and  Others.  —  "  If  two  or  more  persons  shall 
actually  do  an  unlawful  act,  with  force  or  violence,  against 
the  person  or  property  of  any  grand  or  petit  juror,  witness 
or  member  of  a,jposs6  comitatus,  on  account  of  any  act  done  by 
him,  in  obedience  to  a  duty  required  of  him  by  law,  or  to 
prevent'  the  performance  of  any  such  act,  the  person  so  offend- 
ing shall  be  imprisoned  in  the  penitentiary  not  less  than  one 
year  nor  more  than  three  years. "^ 

STATEMENT   OF  THE  OFFENSE  OF  INTIMIDATING    A  JUROK. 

{Gommenee  as  in  form  on  page  35)  that  C.  D.  and  E.  F.,  on,  etc.,  at,  etc.,  in 
the  said  county,  feloniously  did  actually  do  an  unlawful  act  with  force 
and  violence  against  the  property  of  the  said  A.  B.,  to  wit.,  did  then  and 
there  feloniously  and  with  force  and  violence  stab  and  kill  the  horse  of  the 
said  A.  B.  on  account  of  the  said  A.  B.  having  before  that  time,  to  wit.,  on 

the  —  day  of A.  D.  18  — ,  in  a  certain  cause  pending  in  the  circuit 

court  of  the  said  county,  wherein  the  said  C.  D.  was  plaintiff  and  one  G.  H. 
was  defendant,  and  the  said  A.  B.  was  at  the  time  aforesaid  a  jm-or  duly 
sworn  to  tiy  the  issue  In  the  said  cause,  as  such  juror  agreed  to  a  verdict 
against  the  said  C.  D.,  which  said  act  of  agi-eeing  to  the  said  verdict  was 
done  by  the  said  A.  B.  in  obedience  to  a  duty  required  of  him  as  such  juror 
by  law,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided 
{conclude  as  in  form  on  page  35). 

§720.  By  Threats. —  "If  one  or  more  persons  shall  threaten 
violence  to  the  person  or  property  of  another,  for  the  purpose 
of  obtaining  a  confession  of  crime,  or  for  the  purpose  of  caus- 

•  R.  S.,  376,  §  163. 
•Id.,  §164. 
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ing  such  person  to  leave  the  state,  or  shall  threaten  violence 
to  the  person  or  property  of  any  grand  or  petit  juror, 
witness,  or  a  member  of  a, posse  comitatus,  on  account  of  any 
act  done  by  him  in  obedience  to  a  duty  required  of  him  by  law, 
or  to  prevent  the  performance  of  any  such  act,  the  person  or 
persons  so  oifending  shall  be  severally  fined  not  exceeding  one 
hundred  dollars,  or  confined  in  the  county  jail  not  more  than 
three  months."' 

STATEMENT  OF   THE    OFFENSE    OF  THREATENING   ANOTHEB  TO    OBTAIN   A 

CONFESSION. 

{Commence  as  in  form  on  page  ZS)X\isAC.X).,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully  did  threaten  violence  to  the  person  of  the  said  A.  B.,  to 
wit.,  that  he  would  unlawfully  then  and  there  beat,  bruise  and  maim  the 
said  A.  B.  for  the  purpose  of  obtaining  a  confession  of  crime  from  the  said 
A.  B.,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided 
{conclude  as  in  form  on  page  35). 

3.  Libel. 

§  '721.  Defined.  —  "A  libel  is  a  malicions  defamation  expres- 
sed either  by  printing,  or  by  signs  or  pictures,  or  the  like, 
tending  to  blacken  the  memory  of  one  who  is  dead,  or  to  im- 
peach the  honesty,  integrity,  virtue  or  reputation,  or  publish 
the  natural  defects  of  one  who  is  alive,  and  thereby  to  expose 
him  to  public  hatred,  contempt,  ridicule,  or  financial  injury.'" 

§722.  Punishment.  —  "Every  person,  whether  writer  or 
publisher,  convicted  of  libel,  shall  be  fined  not  exceeding  five 
hundred  dollars,  or  confined  in  the  county  jail  not  exceeding 
one  year."^ 

§  723.  Justification.  —  "In  all  prosecutions  for  libel,  the  truth, 
when  published  with  good  motives,  and  for  justifiable  ends, 
shall  be  a  suflicient  defense."^ 

'  R.  S.,  377,  §  165. 

'  Id.,  378,  §  177. 

=  Id.,  §  178;  Wilson  v.  Noonan,  23  Wis.,  105. 

*  R.  S.,  378,  §  179. 
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STATEMENT  OF  THE   OFFENSE  OF  LIBEL. 

{Gommenee  an  in  form  on  page  35)  that  C.  D.,  on,  etc,  at,  etc.,  ia  the  said 
unty,'  unlawfully  and  mallciouslj'"  did  write,  print,  and  publish  a  certain 
Ise,  scandalous,  malicious,  defamatory  libel  of  and  concerning'  the  said 
B.,  which  said  lihel  is  as  follows:'  "To  A.  B.,  scoundrel"  {meaning  the 
id  A.  B.).  "  It  may  not  be  amiss  to  acquaint  you"  {meaning^  the  said  A. 
)  "  as  the  time  draws  near,  you  "  {meaning  the  said  A.  B.)  "  may  be  pre- 
.ring  yourself "  {again meaning  the  said  A.  B.)  "for  a  trial  for  stealing 
e  turkeys  out  of  my"  {meaning  his,  the  said  0.  D.'s)  "yard,  when  I" 
leaning  himself,  the  said  G.  D.)  "hope  to  see  you"  {meaning  the  said  A.  B.) 
;ing  a  neck  psalm,  and  perish  according  to  law.  Subscribed,  C.  D.'" 
'Mining  himself,  the  said  O.  D?),  tending  to  impeach  the  honesty,  integrity, 

'  It  is  not  necessary  to  insert  the  words  "  with  force  and  anus."  Eex  ». 
u-ks,  7  T.  R,  4. 

^  The  defendant's  malicious  intent  must  be  shown;  but  previous  to  the 
itute  the  words  "  falsely  or  wrongly  "  were  deemed  sufficient,  without 
ying  ,"  maliciously."  Barb.  Cr.  L.,  237 ;  Craft  v.  Borte,  1  Saund.,  343a,  n.  2 
°  It  must  be  stated  that  the  libel  was  "  of  and  concerning  "  the  prosecu. 
r.  Eex  V.  Burks,  7  T.  R.,  4;  Rex  v.  Marsden,  4  M.  &  S.,  164;  Kex  v. 
irdett,  4  Barn.  &  Aid.,  314;  State  v.  Brownlow,  7  Humph.,  63. 
•  An  allegation  in  the  words  "according  to  the  purport  and  effect,  and  in 
bstanoe  as  follows  "  has  been  held  to  be  insufficient.  Com.  v.  Wright,  1 
isli.,46;  see  also  State  «.  Goodman,  6  Rich.,  387;  Com.  v.  Tarbox,  1  Cush., 
.  The  libel  must  purport  to  be  and  be  set  out  in  exact  terms.  Merely 
iting  it  in  substance  and  effect  will  not  be  sufficient.  Wright ».  Clements, 
Barn.  &  Aid.,  508 ;  State  v.  Brownlow,  7  Humph.,  63 ;  3  Dowl.  &  Ryl., 
9 ;  Rex  11.  Beare,  1  Ld.  Raym.,  414 ;  Com.  «.  Sweeny,  10  Serg.  &  R.,  173 ; 
ntra.  Whiting  «.  Smith,  13  Pick.,  364.  But  the  parts  which  are  most 
fensive  may  be  selected.  Rex  ».  Bear,  3  Salk.,  417,  and  the  balance  omitted 
the  sense  is  not  thereby  changed,  Cartwright  ».  Wright,  1  Dowl.  &  Ryl., 
0;  5  Barn.  &  Aid.,  615.  If  the  libel  be  in  a  foreign  language  the  origin- 
must  be  set  forth,  and  then  a  correct  translation.  Zenobio  v.  Axtell,  6 
R.,  163;  1  Saund.,  242. 

'  Where  the  words  are  in  themselves  plain,  and  their  application  is  not 
lubtful,  no  innuendo  is  necessary.  RexK.  Home,  Cowp.,  673;  Woolworth 
Meadows,  5  East,  463,  469.  But  where  the  meaning  is  doubtful  or  not 
iviously  libelous,  the  meaning  of  the  words  must  be  explained.  8  Chitty 
■.  L.,  875a ;  2  Bish  Cr.  P.,  §  §  793, 794,  n.  5 ;  Gosling  ».  Morgan,  8  Casey,  373. 
'  If  the  date  and  signature  at  the  end  of  the  libel  arc  omitted,  this  creates 
I  variance.     Com.  v.  Hamon,  3  Gray,  389. 

'  Where  parts  are  selected  they  should  be  set  forth  thus :  "In  a  certain 
,rt  of  which  said  libel  there  were  and  are  contained  certain  false,  wicked, 
ilicious,  scandalous,  seditious  and  libelous  matters  of  and  concerning, 
i.,  according  to  the  tenor  and  effect  following,  that  is  to  say.  And  in  a 
rtain  other  part,  etc."    Tabart  r>.  Tipper,  1  Camp.,  350. 
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virtue,  and  reputation  of  the  said  A.  B./  and  thereby  to  expose  him,  the  said 
A.  B.,  to  public  hatred,  contempt,  and  ridicule  (conclude  as  in  form  on 
page  35). 

§  724.  What  a  Libel.  —  An  indictment  lies  for  publishing 
words  which  contain  that  sort  of  imputation  which  is  calcu- 
lated to  vilify  a  maa  and  bring  him  into  hatred,  contempt  or 
ridicule,  though  the  words  impute  no  punishable  crime." 
Thus  to  write  that  a  man  is  a  swindler  or  a  hypocrite,  or  an 
itchey  old  toad,'  or  a  drunkard,''  or  a  cuckold  and  a  tory,'  or 
is  insane,^  or  that  a  woman  has  been  guilty  of  fornication,' 
is  libelous  and  indictable.'  So  it  is  indictable  to  chai'ge  a 
man  with  a  gross  want  of  feeling,^  or  with  wanting  discretion," 
or  with  having  committed  any  crime."  It  is  libelous  to  write 
concerning  a  man,  "  I  look  upon  him  as  a  rascal  and  have 
watched  him  for  many  years,'"^  or  that  "he  is  thought  no 
more  of  than  a  thief  and  a  counterfeiter.'^  A  publication 
charging  a  malster  with  using  filthy  and  disgusting  water  in 
the  malting  of  grain  for  brewing,  is  libelous."  To  publish  of 
a  member  of  congress  that  he  is  a  fawning  sycophant,  a  mis- 


'  The  residence  and  addition  of  the  person  libeled  need  not  be  set  out 
m  an  indictment.  State  v.  Barns,  32  Me.,  530.  Neither  need  his  profession 
or  occupation.  Com.  v.  Varney,  10  Cush.,  402.  If,  however,  he  is  an 
official  person,  and  the  libel  is  in  respect  of  his  office,  this  official  position 
must  be  stated  in  the  allegation.    Rex  i>.  Hatfield,  4  Oar.  &  P.,  244. 

'^  2  Arch.  C.  P.  &  PL,  204;  State  a.  Farley,  4  McCord,  317;  Com.  v.  Chap- 
man, 13  Met.,  68;  State  v.  Henderson,  1  Rich.,  179;  Rex  v.  Pownell,  2  W. 
Kel.,  58 ;  Steel  v.  Southworth,  9  John.,  214. 

=  2  Arch.  C.  P.  &  PL,  204;  Thorley  v.  King,  4  Taunt.,  355. 

'  Giles  V.  State,  2  Ga.,  276. 

'Id. 

'  Rex  ».  Harvey,  3  B.  &  Ores.,  257 ;  Southworth  •».  Stevens,  10  John.,  443. 

'  3  Salk.,  190;  2  Campb.,  143;  and  see  State  v.  Avery,  7  Conn.,  267. 

'  Barb.  Or.  L.,  232. 

"  Weaver  v.  Loyd,  1  Ohitty  R.,  480,  4  Dowl.  &  RyL,  230. 

■°  3  Arch.  0.  P.  &  PL,  204. 

"  Whart.  Or.  L.,  §  3527 ;  State  u.  white,  7  Ired.,  180 ;  Hillhouse  v.  Dunning, 
B  Conn.,  139 ;  Walker  v.  Winn,  8  Mass.,  348. 

"  Williams  j).  Carnes,  4  Humph.,  9. 

'^  Nelson  v.  Musgrave,  10  Mo.,  648. 

"  White  V  Delevan,  17  Wen.,  49. 
3.3 


514  SPECIFIC    OFFENSES. 

representative  in  Congress,  and  a  groveling  office-seeker,  and 
has  abandoned  his  post  in  Congress,  is  libelous.*  So  it  is  li- 
belous to  publish  a  correct  account  of  judicial  proceedings  if 
accompanied  with  comments  and  insinuations  tending  to  as- 
perse a  man's  character;^  and  if  the  account  be  highly  colored 
or  false,'  or  does  not  set  forth  all  the  material  evideuce,'  it  is 
libelous.  In  several  instances  the  publication  of  matters  of  a 
criminal  charge  contained  in  an  affidavit,  deposition  or  other 
ex  parte  evidence  in  a  judicial  proceeding  has  been  held  to  be 
indictable,  because  tending  to  excite  undue  prejudice  against 
the  accused.^  It  has  been  held  that  a  correct  account  of 
the  transactions  of  a  judicial  tribunal  cannot  be  published 
when  it  contains  matter  of  scandalous,  blasphemous  or  im- 
moral tendency.^  But  as  a  general  rule  when  a  case  has  been 
finally  disposed  of,  a  correct  publication  of  the  proceedings  is 
not  libelous.^  It  is  libelous  to  call  a  woman  a  hermaphrodite,' 
or  to  publish  of  a  coachman  that  he  has  been  guilty  of  gross 
misconduct,  and  insulted  two  females  in  a  barbarous  man- 
ner,' or  to  give  a  printed  account  of  a  ludicrous  marriage  be- 
tween an  actress  and  a  married  man,"  or  to  publish  that  a 
person  mentioned  voted  twice  for  the  officers  on  the  same 
ballot  at  a  state  election,"-  or  to  publish  of  one  that  he  is  a 
hireling  murderer ,^^  or  of  a  wife  that  her  husband  was  aston- 


'  Thomas  v.  Croswell,  7  John.,  364. 

=  Com.  V.  Blanding,  3  Pick.,  304 ;  Thomas  o.  Croswell,  7  John.,  264 ;  see 
Clark  D.  Binney,  3  Pick.,  113 ;  Rex  v.  Fleet,  1  Barn.  &  Aid.,  879. 

»  3  Chitty  Cr.  L.,  870  ;  6  Bing.,  213;  2  Mod.,  118;  Stiles  ®.  Nokes,  7  Bast, 
493. 

'  6  Bing,,  313. 

'  Rex  V.  Fisher,  2  Camp.,  563;  RexB.  Fleet,  1  Barn.  &  Aid.,  879;  Stiles  v. 
Nokes,  7  East,  493 ;  Carr  «.  Jones,  8  Smith,  491 ;  Com.  v.  Culver,  2  Penn.  Law 
Jonr.,  302 ;  Story  v.  Wallace,  60  Ills.,  54. 

•  Rex  V.  Carlile,  3  Barn.  &  Aid.,  167. 

'  3  Bish.  Cr.  L.,  §  915 ;  Story  v.  Wallace,  60  Ills.,  51 
»  Malone  v.  Stewart,  15  Ohio,  319. 

•  Clement  v.  Chives,  4  Man.  &  R.,  137,  9  B.  &  Ores.,  173. 
"  Rex  ®.  Einnersly,  1  W.  Bl.,  394. 

"  Walker  v.  Winn,  8  Mass.,  248. 
»  Smith  V.  State,  82  Texas,  594. 
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ished  to  find  an  infant  in  her  arms — progeny  which  he  could 
not  father.^ 

§  725.  Libels  which  Injure  Another's  Business.  —  It  is  indict- 
able to  be  concerned  in  a  publication  which  may  impair  or 
hurt  a  man  in  his  trade  or  livelihood,  as,  for  instance,  to  call 
a  tradesman  a  bankrupt,  a  physician  a  quack,  or  a  lawyer  a 
knave,  or  the  like,^  or  to  charge  him  with  offering  himself  as 
a  witness  in  order  to  divulge  the  secrets  of  his  client.' 

§  726.  What  not  a  Libel.  —  It  is  not  libelous  to  print  and 
publish  of  a  person  that  he  refused  to  contribute  his  mite  with 
his  fellow  merchants  for  watering  a  street.^  And  terms  of 
general  abuse  are  not  enough.^  Accordingly  "The  mayor  and 
aldei'men  of  Q,  are  a  pack  of  as  great  villains  as  any  that  rob 
on  the  highway"  were  held  not  to  be  indictable.' 

§  727.  Libel  must  be  in  Writing  —  Abuse.  —  ITo  indictment 
will  lie  for  words  not  reduced  to  writing,'  unless  they  be  sedi- 
tious, blasphemous,^  grossly  immoral,'  or  sjioken  in  contempt 
of  judicial  ofiBcers  while  in  the  discharge  of  their  duties,^"  or 
consist  of  libelous  songs  sung  in  the  streets  or  other  public 
places,"  or  obscene  language  uttered  in  the  hearing  of  others,^^ 
or  of  a  challenge  to  fight  a  duel.'' 

'  Story  V.  Wallace,  60  Ills.,  53. 

MVhart.  Or.  L.,  §2531. 

^  Riggs  V.  Deniston,  3  John.  C,  198 

*  People  11.  Jerome,  1  Mich.,  143. 

'  Tappan  v.  Wilson,  7  Ohio,  190;  State  v.  Farley,  4  McCord,  317. 

6RexD.  Granfield,  13  Mod.,  98;  see  Rex  «.  Baker,  1  Mod.,  35;  Rex  v. 
Waite,  1  Wils.,  22. 

'  Rex  V.  Freake,  Comb.,  13;  Rex  v.  Bear,  3  Salk.,  417;  Rex  v.  Langley,  6 
Mod.,  135. 

*  2  Bish.  Or.  P.,  §  123 ;  State  v.  Chandler,  2  Harring.,  553. 
'  Whart.  Cr.  L.,  §  3534. 

'"  Rex  v.  Baker,  1  Mod.,  35;  Reg.  v.  Nun,  10  Mod.,  186;  Rex  v.  Darby,  3 
Mod.,  139;  Reg.B.  Taylor,  2  Ld.Raym.,  879. 

"  Rex  v.  Benfield,  3  Bur.,  980. 

"  Bell  V.  State,  1  Swan,  43 ;  State  v.  Appling,  35  Mo.,  515 ;  Baker  v.  Com.,  7 
Harris,  412. 

"  Rex  V.  Phillips,  6  East,  464 ;  Reg.  «,  Langley,  2  Ld.  Raym.,  1029 ;  State  «. 
Perkins,  6  Black!'.,  30;  State  v.  Farrier,  1  Hawks,  487. 
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§  Y28.  Libel  by  Hanging  in  Efflgy  —  By  Painting.  —  Libels 
may  be  expressed  by  hanging  in  efSBgy,  by  caricatures,  signs 
or  pictures.^  Thus  the  painting  of  a  man's  likeness  with  the 
ears  of  an  ass  to  it,  and  then  exposing  it  for  sale  at  auction,  is 
indictable  as  a  libel.^ 

§729.  Evidence —  1.  The  Prosecutor  must  Produce  the  Libel'  or 
account  for  its  absence,^  and  it  must  agree  with  the  indictment 
in  every  particular  essential  to  the  identity,  such  as  dates, 
names  of  persons,  and  the  precise  words  used,  for  a  variance 
in  any  of  these  particulars  is  fatal.^  But  the  mere  alteration 
of  a  single  letter,  so  long  as  it  does  not  change  one  word  into 
another,  will  not  vitiate. '*  Thus  "  undertood"  for  "  under- 
stood,'" "receved"  for  "received,"^  "Segrave"  for  "Seagrave,"' 
and  the  like,  are  immaterial  variances;  though  the  smallest 
variance,  if  it  renders  the  meaning  different,  will  be  fatal,^"  ex- 
cept where  the  libel  is  too  obscene  to  appear  upon  the  records; 
then  if  such  a  description  of  the  offense  is  given  as  decency 
will  permit,  and  the  reason  for  omitting  the  exact  words 
stated,  the  proof  may  be  received."  "Where  the  paper  is  in  the 
prisoner's  possession,  or  has  been  destroye'd  by  him,  and  per- 
haps in  some  other  cases,  where  its  production  is  out  of  the 
power  of  the  prosecutor,  in  all  of  which  cases  it  should  be 
so  stated  in  the  indictment,  inasmuch  as  it  may  be  sufficient 
to  state  the  purport  or  substance  of  the  libel,  secondary  evi- 
dence may  be  received  of  its  contents.^^    If  the  libel  is  in  the 

'  3  Arch.  C.  P.  &  PL,  203,  204;  People  «.  Croswell,  3  John.  C,  858 

=  People  V.  Mezzara,  2  City  H.  Rec,  113 

'  2  Arch.  C.  P.  &  PI.,  235. 

'  Rex  «.  Watson,  2  T.  R.,  201. 

'  Tahart  v.  Tipper,  1  Campb.,  352. 

"  Rex  11.  Beach,  1  Leach  0.  C,  133. 

'  Rex  V.  Beach,  Cowp.,  229. 

=  Rex  ».  Hart,  2  East  P.  C,  977,  1  Leach  C.  C.,  145. 

'  Williams  «.  Ogle,  2  Stra.,  889. 

">  3  Greenl.  Ev.,  §  l67. 

"  Com.  V.  Tarbox,  1  Cush.,  66 ;  Com.  v.  Holmes,  17  Mass.,  336. 

"  Com.  1).  Houghton,  8  Mass.,  107,  110;  Stat«B.  Bonney,  34  Me.,  223;  Peo- 
pie  V.  Kingsley,  2  Cowen,  522 ;  United  States  «.  Britton,  2  Mason,  464,  467, 
468;  Johnson  v.  Hudson,  7  Ad.  &  El.,  338,  note. 
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exclusive  possession  of  the  defendant,  notice  to  produce  it  must 
be  given  before  secondary  evidence  of  its  contents  can  be  re- 
ceived.' 

§  730.  2.  Proof  of  Publication  of  the  Libel  is  Indispensable.^ — 

Publication  consists  in  communicating  the  defamatory  mat- 
ter to  the  mind  of  another  or  to  others.'  The  charge  will  be 
supported  by  proof  of  publication  alone  with  the  required 
criminal  intent,  this  being  the  essence  of  the  offense.*  The 
full  criminal  offense  is  committed  by  sending  a  libel  to  a  per- 
son, though  it  reaches  the  ears  of  no  third  individual.'  In 
such  a  case,  the  civil  action  for  libel  cannot  be  maintained.' 
It  is  sufficient  proof  of  publication  to  show  that  the  de- 
fendant wrote  the  libel,  which  is  found  in  another's  possession 
until  this  fact  is  otherwise  accounted  for;'  and  if  a  letter  con- 
taining a  libel  have  a  postmark  upon  it  and  the  seal  be  broken, 
this  is,  prima  facie  evidence  of  its  publication.^  If  the  libel  be 
in  a  newspaper,  the  act  of  printing  it,  though  the  proprietor 
does  not  know  at  the  time  that  libelous  matter  is  inserted  in 
the  paper,'  if  not  otherwise  explained  by  circumstances,'"  or 
selling  it  even  by  a  general  agent  or  servant  in  the  furtherance 
of  the  principal's  business,  unless  in  violation  of  his  express 
orders,  is  sufficient  evidence  of  publication."    If,  however,  the 

'  Kex  «.  Watson,  3  T.  R.,  301. 

"  3  Arch.  C.  P.  &  PI.,  227;  Roscoe  Cr.  Ev.,  65i  ;  Lamb's  Case,  9  Co.,  596; 
Paine's  Case,  5  Mod.,  165,  167  ;  PlCX  v.  Watson,  2  T.  R.,  301 ;  Taylor  v.  State, 
4  Ga.,  14  ;  contra.  Rex  v.  Burdett,  4  Barn.  &  A'd.,  95. 

=  1  Hawks  P.  C.  C,  73,  §  11  ;  State  v.  Avery,  7  Conn.,  369;  Reg.  v.  Weg- 
ener, 3  Stark.  R.,  245 ;  Hodges  v.  State,  5  Humph.,  113. 

■■  Rex  11.  Hunt,  2  Campb.,  583 ;  Rex  v.  Williams,  2  Campb.,  646. 

'Phillips  v.  Jansen,  2  Esp.,  634;  Rex  ?>.  Powuell,  W.  Kel.,  58;  States. 
Avery,  7  Conn.,  236 ;  Rex  v.  Wegener,  2  Stark.,  245 ;  Ex  parte  Dale,  28  Eng. 
L.  &  Eq.,  165. 

'  SheffiU  V.  Van  Deuseu,  18  Gray,  304. 

'  RexB.  Beare,  1  Ld.  Raym.,  414;  Lamb's  Case,  9  Co.,  59;  Reg.  ».  Lovett,  9 
Car.  &  P.,  462. 

"  Shiply  V.  Todhunter,  7  Car.  &  P.,  680 ;  Warren  v.  Warren,  1 M.  &  R.,  250. 

'  Story  0.  Wallace,  60  Ills.,  51 ;  Com.  v.  Morgan,  108  Mass.,  199. 

""  Baldwin  v.  Elphinstone,  2  W.  BL,  1038. 

"  Woodfall's  Case,  1  Hawks  P.  C.  C,  73,  §  10,  note ;  Kex  o.  Almon,  5  Burr, 
2686;  1  Leading  Cases,  341  ;  Com.  d.  Nichols;,  10  Met,  359;  Com.  b.  Buck- 
ingham, 3  Wheeler  C.  C,  198 ;  Rex  v.  Davis,  3  Yates,  128. 
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libel  was  sold  by  a  special  agent,  tbe  agency  must  be  particu- 
larly proved  to  make  tbe  principal  liable.^  The  selling  of  the 
libel  to  the  agent  of  the  person  libeled  is  a  sufficient  publica- 
tion. If  one  repeats  and  another  writes  a  libel,  with  a  view 
to  its  publication,  and  a  third  approves  of  what  is  written,  and 
a  fourth  puts  it  in  circulation,  they  are  all  guilty  of  making 
and  publishing  the  libel.^  Every  separate  copy  of  a  libel 
which  the  defendant  publishes  is  a  several  publication,  and 
subjects  him  to  a  distinct  indictment.' 

§731.  When  the  Time  must  be  Proved  Exactly  as  Alleged.  —  If 
the  indictment  simply  alleges  the  publication  to_  have  been 
made  on  a  day  named,  the  proof  may  show  the  day  of  publi- 
cation to  have  been  any  other  one  within  the  statute  of  limi- 
tations.* But  if  it  is  needlessly  alleged  that  the  libel  was 
contained  in  a  newspaper,  or  any  other  paper  of  a  particular 
date,  this  becomes  a  matter  of  description  of  the  instrument; 
in  this  case  the  form  of  the  allegation  is  satisfied  only  by  a 
newspaper  or  other  paper  of  the  date  mentioned.^ 

§  732.  Venue  — Admission.  —  The  publication  must  be  proved 
to  have  been  made  within  the  county  where  the  trial  is  had.' 
The  writer  or  printer  of  a  libel  is  guilty  of  a  publication  in 
every  county  in  which  it  was  circulated  and  read  with  his 
consent.^  And  it  has  been  held  where  a  libel  was  written  in 
one  county  with  intent  to  publish  it  in  another  county,  and 
was  accordingly  sent  by  him  to  such  county  and  there  so  pub- 
lished, that  this  was  evidence  sufficient  to  charge  the  party  in 
the  county  in  which  it  was  written.'     The  admission  of  the 

'-  Harding  ».  Greening,  8  Taunt.,  43. 

"  Reg.  «.  Dralce,  Holt,  435 ;  Rex  u.  Paine,  5  Mod.,  163,  408 ;  Rex  v.  Wil- 
liams, 2  Campb.,  646 ;  Adams  v.  Kelley,  Ry.  &  M.,  157 ;  Wilson  v.  Noonan, 
37  Wis.,  599. 

=  Rex  V.  Carlile,  3  Barn.  &  Aid.,  161,  1  Cliitty,  409. 

'SBish.  Cr.  P.,  §802. 

»  Com.  1).  Varney,  10  Cush.,  402. 

•  3  Greenl.  Ev.,  g  173 ;  Nicholson  v.  Lothrop,  3  John.,  139. 

'  Russ.  on  C,  258 ;  13  St.  Tr.,  331 ;  Rex  b.  Watson,  1  Campb.,  215 ;  Rex  v. 
Johnson,  9  East,  65 ;  Com.  v.  Blanding,  3  Pick.,  304 ;  Seven,  Bishop's  Case,  13 
Howell  St.  Tr.,  331,  333. 

"  3  Greenl.  Ev.,  §  173;  Rex  v.  Burdett,  4  Barn.  &  Aid.,  95;  U.  S.  v.  Wor- 
rell, 2  Dall.,  388. 


LIBEL. 


19 


defendant  is  sufficient  evidence  of  publication/  but  does  not 
prove  that  he  published  it  in  a  particular  county.- 

§  733.  3.  It  must  Appear  that  the  Pnblication  was  a  "  Malicious 
Defamation,"'  for  if  no  malicious  intent  existed,  no  libel  was 
published.*  In  all  cases  where  the  publication  is  in  itself  de- 
famatory the  law  infers  malice,^  unless  something  is  drawn 
from  the  cii-cumstances  attending  it  to  rebut  the  inference,  in 
which  case  it  is  necessary  to  offer  some  substantial  proof  of 
malice;^  though  malice  in  this  connection  does  not  necessarily 
imply  ill-will;^  but  a  man  must  be  presumed  to  have  intend- 
ed to  produce  the  eff'ect  which  his  act  will  naturally  produce ; 
and  libeling  without  excuse  is  legal  malice.*  Evidence  of 
the  defendant's  having  published  other  copies  of  the  same 
libel,'  or  other  libels,'"  provided  they  expressly  refer  to  the 
subject  of  the  libel  set  out  in  the  indictment,"  is  inadmissible  in 
order  to  prove  the  malicious  intent.^^     And  the  defendant  may 


'  Com.  v.  Guild,  Thatch.  C.  C,  339 ;  Rex  «.  Hall,  1  Stra.,  416. 

"  Seven,  Bishop's  Case,  13  Howell  St.  Tr.,  183. 

'  B.  S.,  378,  §  177. 

'  People  11.  Codd,  3  City  Hall  Rec,  171 ;  Whitney  v.  Allen,  63  Ills.,  473. 

^  Rex  1).  Abingdon,  1  Esp.,  238 ;  Dexter  -o.  Spear,  4  Mason,  115 ;  Barthole- 
my  V.  People,  3  Hill,  248;  White  v.  Nichols,  3  How.  S.  C.  R.,  291;  Rex  «. 
Creevy,  1  M.  &  S.,  283;  Jones  v.  Stephens,  11  Price,  335. 

»  3  Greenl.  Ev.,  g  168;  Stuart  v.  Lorell,  3  Stark.  C,  93;  Bromage  d.  Pros- 
ser,  4  B.  &  Cres.,  356 ;  Wright  v.  Woodgate,  Tyr.  &  G.,  15 ;  Rex  v.  Evans,  3 
Stark.,  35. 

'  Com.  !)  Bonner,  9  Met.,  410 ;  Curtis  v.  Massey,  6  Gray,  361 ;  Com.  ■». 
Snelling,  15  Pick.,  340. 

"  Rex  «.  Harvey,  2  B.  &  Cres  ,  257 ;  Duncan  v.  Tharvities,  3  B.  &  Cres.,  385 ; 
Rex  v.  Burdett,  4  Bam.  &  AW.,  95 ;  Bodwell  «.  Osgood,  3  Pick  ,  379 ;  Com. 
«.  Blanding,  3  Pick.,  304 ;  Boot  v.  King,  7  Cowen,  613 ;  Andres  v.  Wells,  7 
John  ,  260;  Washburue  v.  Cooke,  3  Denio,  110;  Com.  v.  Sanderson,  3  Penn. 
Law  Jour.,  369 ;  Layton  v.  Harris,  3  Harring.,  406. 

'  Plunket  1).  Cobbett,  5  Esp.,  136. 

'"  Rex  v.  Pearce,  Peake,  75 ;  Rex  ».  Lambert,  3  Campb.,  398 ;  Cook  v. 
Hughes,  Ry.  &  M.,  113;  Rex  v.  Stanley,  5  Car.  &  P.,  313. 

"  Pinnerty  «.  Tipper,  2  Campb.,  73 ;  Com.  «.  Harmon,  3  Gray,  289. 

1'  Com.  V.  Snelling,  15  Pick.,  337 ;  Thatoh.  C.  C,  318.  But  it  has  been 
held  that  if  such  publications  were  posterior  to  the  one  complained  of  they 
were  not  admissible.  Thomas  v.  Croswell,  7  John.,  270;  U.  S.  ».  Crandall, 
4  Cranch  C.  C,  683. 
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show  want  of  malice'  by  proving  that  the  libel  was  published  by 
his  servant  without  his  consent,^  or  against  his  express  or- 
ders,' or  without  his  knowing  what  it  was,  or  by  inadvert- 
ence ;^  although  it  has  been  held  in  a  civil  action  that  the 
publication  of  a  libel  was  not  excused  by  the  publisher's  ig- 
norance that  it  contained  libelous  matter.^ 

§734.  Defense  —  Privileged  Commimications  in  which  malice 
will  not  be  inferred  or  presumed'  have  been  distributed  into 
four  classes.'  1.  Where  the  author  acted  in  a  hona  fide  dis- 
charge of  a  public  or  private  duty,  legal  or  moral,  or  in  the 
prosecution  of  his  own  rights  or  interests.'  2.  Any  thing  said  or 
written  in  giving  the  character  of  a  servant.'  3.  Words  used 
in  the  course  of  legal  or  judicial  proceedings,  however  hard 
they  may  bear  upon  the  party  of  whom  they  are  used,''"  though 
if  a  party  or  his  attorney  goes  out  of  the  case  and  makes 
false  charges  whiclj  are  wholly  immaterial  to  the  proceeding, 
to  asperse  and  villify  another,  he  is  not  privileged.-''  4.  Publi- 
cations duly  made  in  the  ordinary  mode  of  legislative  pro- 
ceedings.'^ Members  of  legislative  assemblies  are  not  to  be 
called  in  question  for  their  official  acts  or  for  words  spoken  in 

'  Shehan  v.  Collin,  20  Ills.,  335 ;  Thomas  v.  Dunway,  30  Ills.,  37:3 ;  Rex  v. 
Harvey,  3  Dowl.  &  Ryl.,  464. 

"  3  Greenl.  Ev.,  §  1T8  ;  Roscoe  Or.  Ev.,  663. 

"  3  Greenl.  Ev.,  §  170;  Rex  v.  Almon,  5  Burr,  3686;  Com.  «.  Nichols,  10 
Met.,  359. 

'  Roscoe  Cr.  Ev.,  663;  but  see  Story  v.  Wallace,  60  Ills.,  51. 

"  Curtis  V.  Massey,  6  Gray,  361 ;  Story  v.  "Wallace,  60  Ills.,  53. 

"  White  v.  Nichols,  3  How.  S.  C.  R.,  286;  Whitney  ».  Allen,  62  Ills.,  472. 

'  White  «.  Nichols,  3  How.  8.  C.  R.,  286. 

'  Id.;  O'Donaghue  v.  McGovern,  23  Weu.,36;  Stale  o.  BLimham,  0  N.  H., 
34;  Bradley  «.  Heath,  13  Pick.,  163;  VanWyck  v.  Aspinwall,  17  N.  Y.,  191; 
Hunt «.  Bennett,  19  N.  Y.,  173 ;  Goodnow  v.  Tappan,  1  Ohio,  60. 

"  Roscoe  Cr.  Ev.,  663;  Washburnec.  Cook,  SDcnio,  113;  Weatherst<5ne  o. 
Hawkins,  1  T.  R.,  110;  Child  «.  Affleck,  9  B.  &  Cres.,403. 

'°  Garr  v.  Selden,  4  N.  Y.,  91  ;  Story  b.  Wallace,  60  Ills.,  51;  Whitney  v. 
Allen,  63  Ills.,  473. 

"  Gilbert  v.  People,  1  Denio,  41. 

"  3  Bish.  Cr.  L.,  917;  Rex  v.  Wright,  S  T.  R.,  293;  corafro,  Stockdale  v. 
Hansard,  9  Ad.  &  El.,  1. 
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debate.'  But  if  a  member  causes  a  speech  which  contains 
libelous  matter  to  be  published,  he  is  not  protected  in  re- 
spect of  such  publication;  for  the  publishing  of  it  is  an  act 
outside  of  his  legislative  duties.^ 

§  735.  Proof  of  Malice  in  Making  a  Privileged  Communication.  — 
If  the  communication  was  of  a  class  absolutely  privileged, 
proof  of  actual  malice  is  inadmissible,  as  it  constitutes  no 
answer  or  bar,  to  the  privilege.^  Such  is  the  case  of  matter 
necessarily  published  in  due  discharge  of  an  ofBcial  or  pub- 
lic^ duty.  But  where  the  publication  is  only  prima  facie 
privileged,  as  in  the  case  of  a  character  given  a  servant  or  ol 
advise  confidentially  given,  or  a  petition  to  have  a  states'  at- 
torney suspended,  and  a  states'  attorney  ^o  tern,  appointed, 
the  defense  of  privilege  may  be  rebutted  by  proof  of  actual 
malice.^ 

4.  Eaoing. 

§  736.  Provisions  of  the  Statute.  —  "Whoever  shall  be  guilty  of 
driving  or  racing  on  any  public  highway  in  such  a  manner 
as  to  endanger  the  persons  or  lives  of  others,  shall  be  fined  not 
exceeding  one  hundred  dollars,  or  confined  in  the  county  jail 
not  more  than  thirty  days."^ 

STATEMENT  OF  THE   OFFENSE    OP  KACINO. 

(Oommence  as  in  form  onpageSo)  that  C.  D.,  on, etc.,  at,  etc.,  in  the  said 
county,  unlawfully  was  guilty  of  driving  and  racing  on  a  certain  public 
highway  there  situate  leading  from  Quincy  to  Paygon  in  said  county,  in 
such  a  manner  as  to  endanger  the  lives  of  others,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  (conclude  as  in  form  on  page  35). 

'  R.  8.,  62,  Const.  Ills.,  Art.  3,  ^14;  1  Kent  Com.,  335;  Coffin  v.  Coffin, 
i  Mass.,  1. 

'  2  Bish.  Cr.  L.,  §917;  Rex  v.  Creevy,  1  M.  &  S.,273;  Rex  «.  Abbington, 
1  Esp.,  336 ;  Rex  v.  Williams,  3  Show,  471. 

^  3  Greenl.  Ev.,  §  168 ;  but  see  Whitney  «.  Allen,  68  Ills.,  473. 

'  Whitney  v.  Allen,  63  Ills.,  473. 

'  Sands  v.  Robinson,  13  S.  &.  M.,  604;  Whitney  v.  Allen,  63  Ills.,  473. 

'R.  8.,  390,  §347. 
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5.    EOUT. 

§  737.  Provisions  of  the  Statute.  —  "If  two  or  more  persons 
shall  meet  to  do  an  unlawful  act,  upon  a  common  cause  of 
quarrel,  and  make  advances  toward  it,  they  shall  be  deemed 
guilty  of  a  rout,  and  shall  be  severally  fined  not  exceeding 
$100,  or  confined  in  the  county  jail  not  exceeding  four 
months."' 

STATEMENT  OF  THE  OFFENSE  OF  KOUT. 

{GomTnence  as  infcyrm  onpage  35)  that  C.  D.  and  E.  F.,  on,  etc.,  at,  etc.,  in  the 
said  county,  did  unlawfully  meet  to  do  an  unlawful  act,  to  wit.,  to  assault  and 
beat  the  said  A.  B.  upon  a  common  cause  of  quarrel  and  having  so  as- 
sembled to  do  the  said  unlawful  act  did  then  and  there  make  advances 
toward  it  by-  then  and  there  running  after  the  said  A.  B.  and  attempting  to 
catch  him  for  that  purpose,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  {conclude  as  in  form  on  page  35). 

6.  EioT. 

§  738.  Provisions  of  the  Statute.  —  "If  two^  or  more  persons 
actually  do  an  unlawful  act,  with  force  or  violence,  against  the 
person  or  property  of  another,  with  or  without  a  common  cause 
of  quarrel,  or  even  do  a  lawful  act  in  a  violent  and  tumultu- 
ous manner,  the  persons  so  ofi'ending  shall  be  deemed  guilty 
of  a  riot,  and  shall  severally  be  fined  not  exceeding  $200,  or 
confined  in  the  county  jail  not  exceeding  six  months."' 

STATEMENT  OP  THE  OFFENSE  OF  KIOX. 

{Commence  as  inform  on  page  35)  that  C.  D.  and  E.  P.,  on,  etc.,  at.etc,  in 
the  said  county,  then  and  there  being  together,*  did  riotously  and  with  force 

'  E.  S.,  390,  §  348. 

^  At  common  law  the  concurrence  of  three  or  more  persons  in  doing  the 
unlawful  act  was  indispensable  to  make  the  offence  a  riot.  Turpin  i>.  State, 
4  Blackf ,  72 ;  Reg.  v.  Ellis,  Holt,  636 ;  State  v.  Allison,  3  Yerg.,  438 ;  Rex  v. 
Scott, 3  Bur.,  1263 ;  Rex  ii.  Sudbury,  13  Mod.,  263 ;  Com.  v.  Edwards,  1  Ashm., 
46.  But  in  Maine  the  court  decided  that  if  two  persons  do  the  physical 
mischief  while  a  third  is  present  abetting  them,  the  offense  may  amount 
to  a  riot.  State  b.  Straw,  33  Me.,  554;  contra,  Scott «.  U.  S.,  Morris  Iowa,  143; 
and  see  Hardebeck  «.  State,  10  Ind.,  459. 

'  R.  S.,  390,  §  349 ;  Van  Meter  ».  People,  60  Ills.,  168. 

*  It  is  not  necessary  to  allege  an  unlawful  assemblage.  Dougherty  ».  Pec- 
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and  violence  assault,  beat,  wound  and  Ill-treat  the  sai'l  A.  B.,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  providec  [conclude  as  in  form 
on  page  35). 

§  739.  What  a  Riot. — ■  In  this  state  it  is  sufficient  to  constitute 
a  riot,  that  two  or  more  persons  being  together  actually  do  an 
unlawful  act  with  force  and  violence  against  the  person  or 
property  of  another,  or  a  lawful  act  in  a  violent  or  tumul- 
tuous manner.^  Probably  under  our  statute  it  is  not  neces- 
sary that  the  act  should  create  an  apprehension  of  danger  in 
the  minds  of  persons  other  than  the  rioters,^  which,  accord- 
ing to  some  of  the  authorities,  seemed  to  be  required  at  com- 
mon law,  in  some  cases,  to  complete  the  offense  of  riot.'  It 
has  been  held  that  the  words  "that  the  defendant  made  a  great 
noise  and  disturbance  of  the  peace"  in  an  indictment  for  a 
riot  were  too  vague  and  uncertain,  because  the  way  and  manner 
in  which  the  great  noise  and  disturbance  of  the  peace  was  effect- 
ed was  not  stated.*  Where  a  party  claiming  to  have  purchased  a 
colt  procured  the  assistance  of  two  persons  to  drive  the  animal 
from  the  range  into  the  inclosure  of  the  owner,  and,  against 
the  remonstrance  of  the  latter,  attempted  to  secure  the  colt  and 
take  it  away,  and  one  of  the  confederates,  being  armed  with  a 
pistol,  threatened  the  owner,  upon  his  interference  to  prevent 
the  property  from  being  taken  out  of  his  possession,  it  was 
held  that  these  acts  constituted  a  riot.^ 

7.  Suppression  of  Unlawful  Assemblies. 

§  740.  Provisions  of  the  Statute.  —  "When  twelve  or  more 
persons,  any  of  them  armed  with  clubs  or  dangerous  weapons, 
or  thirty  or  more  armed  or  unarmed,  are  unlawfully,  riotously 
or  tumultuously  assembled  in  any  city,  village  or  town,  it 

pie,  4  Scam.,  180 ;  McWatcrs  v.  State,  10  Mo.,  167 ;  though  it  was  otherwise 
at  common  law;  2  Bish.  Cr.  P.,  §995;  Reg.  ii.  Soley,  2  Salk.,  594. 

'  Dougherty  v.  People,  4  Scam.,  179;  Bill  i>.  Mallory,  61  Ills.,  167. 

'  Com.  ■».  Runnels,  10  Mass.,  518. 

=  2  Bish.  Cr.  L.,  §  1147;  Rex  v.  Hughes,  4  Car.  &  P.,  272. 

'  Whitesides  v.  People,  Breese,  21. 

'  Bell  V.  Mallory,  61  Ills.,  167. 
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shall  be  the  dntj  of  each  of  the  municipal  officers,  constables 
and  justices  of  the  peace  thereof,  and  of  the  sheriff  of  the 
county  and  his  deputies,  to  go  among  the  persons  so  assem- 
bled or  as  near  to  them  as  they  can  safely  go,  and  in  the  name 
of  the  state  command  theni  immediately  and  peaceably  to  dis- 
perse, and  if  they  do  not  obey,  such  officers  shall  command  the 
assistance  of  all  persons  present,  in  arresting  and  securing  the 
persons  so  unlawfully  assembled;  and  every  person  refusing 
to  disperse  or  to  assist  as  aforesaid,  shall  be  deemed  one  of 
such  unlawful  assembly,  and  shall  be  fined  not  exceed- 
ing five  hundred  dollars  and  confined  in  the  county  jail  not 
exceeding  one  year;  and  each  such  officer  having  notice  of 
such  unlawful  assembly,  and  refusing  or  neglecting  to  do  his 
duty  in  relation  thereto,  as  aforesaid,  shall  be  fined  not  ex- 
ceeding $200."^ 

§  741.  Refusal  to  Disperse.  —  "When  persons  so  riotously  or 
unlawfully  assembled  neglect  or  refuse,  on  command  as  afore- 
said, to  disperse  witliout  unnecessary  delay,  any  two  of  the 
magistrates  or  officers  aforesaid  may  require  the  aid  of  a  suffi- 
cient number  of  persons,  in  arms  or  otherwise,  and  proceed 
in  such  manner  as  they  judge  expedient  to  suppress  such 
riotous  assembl}',  and  arrest  and  secure  the  persons  compos- 
ing it;  and  when  an  armed  force  is  thus  called  out,  they  shall 
obey  the  orders  for  the  suppressing  such  assembly,  and  ar- 
resting and  securing  the  persons  composing  it,  which  they 
receive  from  the  governor,  any  judge  of  a  court  of  record 
the  sheriff  of  the  county,  or  any  two  of  the  magistrates  or  of- 
ficers mentioned  in  the  preceding  section."^ 

§  742.  Killing  Jnstifled.  —  "  If,  in  the  efforts  made  as  afore- 
said to  suppress  such  assembly  and  to  arrest  and  secure  the 
persons  composing  it,  who  refuse  to  disperse,  though  the 
number  remaining  is  less  than  twelve,  any  such  persons,  or 
any  persons  present  as  spectators,  or  otherwise,  are  killed  or 
wounded,  said  magistrates  and  officers,  and  persons  acting 
with  them  by  their  order,  shall  be  held  s^uiltless  and  justified 

'  R.  S.,  390,  §  253. 
'Id.,  2354. 
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in  law.  If  any  of  the  said  magistrates  or  officers,  or  persons 
thus  acting  with  them,  are  tilled  or  wounded,  all  persons  so 
unlawfully  or  riotously  assembled,  and  all  other  persons  who 
refused,  when  required,  to  aid  such  magistrates  and  officers, 
shall  be  held  answerable  therefor.'" 

STATEMENT    OF    THE    OFFENSE    OF  KEFU8ING    TO    DISPERSE    BY   PERSONS 
UNLAWFULLY   ASSEMBLED. 

(Oommence  as  inform  on  page  35)  that  C.  D.,  B,  F.,  G.  H.,  I.  J.,  K.  L.,  M. 
N.,  0.  P.,  Q.  R.,  E.  G.,  B.  H.,  B.  I.,  and  E.  J.,  and  divers  other  persons  to 

the  said  A.  B.  unknown,  on,  etc.,  at  the  city  of ,  in  said  county, 

then  and  there  being  armed  with  clubs  and  other  dangerous  weapons,  and 
unlawfully,  riotously,  and  tumultuously  assembled  together  in  the  said 
city,  and  being  then  and  there,  in  the  name  of  the  said  state  of  Illinois,  by 
the  sheriff  of  the  said  county,  duly  commanded  immediately  and  peace- 
ably to  disperse,  unlawfully  did  refuse  to  disperse,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  {conclude  asinform  onpage  35). 

8.  Injueies  to  Peopekty  by  Unlawful  Assemblies. 

§  743.  Provisions  of  the  Statute.  —  '•  If  any  persons  thus  un- 
lawfully and  riotously  assembled,  pull  down  or  begin  to  pull 
down  or  destroy  any  dwelling-house,  building,  ship  or  ves- 
sel, or  perpetrate  any  premeditated  injury,  not  a  felony,  on 
any  person,  each  shall  be  imprisoned  in  the  penitentiary  not 
more  than  five  years,  or  fined  not  exceeding  five  hundred  dol- 
lars, and  shall  also  be  liable  to  any  person  injured  in  an  action 
of  trespass,  to  the  full  amount  of  damages  by  him  sustained.'" 

STATEMENT  OF  THE  OFFENSE  OF  INJURING  PROPERTY  BY  AN  UNLAWFUL 

ASSEMBLY. 

{Commence  as  in  form  on  page  35)  that  0.  D.,  B.  P.,  Q-.  H.,  I.  J.,  K.  L  ,  M. 
N.,  O.  P.,  Q.  R.,  E.  G.,  E.  H.,  E.  I.  and  B.  J.,  and  divers  other  persons   to 

the  said  A.  B.  unknown,  on,  etc.,  at  the  city  of ,  in  said  county,  then 

and  there  being  armed  with  clubs  and  other  dangerous  weapons,  and  then 
and  there  unlawfully,  riotously  and  tumultuously  assembled  together  in 
the  said  city,  feloniously  did  pull  down  the  dwelling-house  of  the  said  A. 
B.  there  situate,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  {conclude  as  inform  on  page  35).   ' 

>R.  S.,391,  §256. 
•Id.,  §255. 
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SECTIOlSr  X. 

Accessories  to  Chimes,  Attempts  to  Commit  Offenses,  and 
Offenses  at  Common  Law. 

§  744.  Accessories  before  the  Pact. 

745.  May  be  Punished  Independently  of  the  Principal. 

746.  Accessories  after  the  Fact. 

747.  Advice  or  Encouragement — What  Sufficient. 

748.  Inciting  or  Employing  Another  to  Commit  a  Crime. 

749.  Accessory  may  be  Tried  before  Principal  or  as  Principal. 

750.  Evidence. 

751.  Attempting  to  Commit  an  Offense. 

753.  Attempt  to  Conamit  an  Offense — When  or  where  it  is  Impossible  to 
Commit  it. 

753.  Soliciting  Another  to  Commit  an  Offense. 

754.  Offenses  at  Common  Law. 

1.  Accessories  to  Crime. 

§  744.  Before  the  Pact. —  "  An  accessory  is  he  who  stands  by, 
and  aids,  abets  or  assists,  or  who,  not  being  present,  aiding, 
abetting  or  assisting,  hath  advised,  encouraged,  aided  or  abet- 
ted the  perpetration  of  the  crime.  He  who  thus  aids,  abets, 
assists,  advises  or  encourages,  shall  be  considered  as  princi- 
pal and  punished  accordingly.'" 

§Y45.  May  be  Punished  Independently  of  Principal. — "Every 
such  accessory,  when  a  crime  is  committed  within  or  without 
this  state  by  his  aid  or  procurement  in  this  state,  may  be  in- 
dicted and  convicted  at  the  same  time  as  the  principal,  or  be- 
fore or  after  his  conviction,  and  whether  the  principal  is  con- 
victed or  amenable  to  justice  or  not,  and  punished  as  prin- 
cipal'" 

'  R.  S.,  393,  §374;  Van  Meter  v.  People,  60  Ills.,  169. 
»  R.  S.,  393,  §  275. 
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§  746.  After  the  Tact.  —  "Every  person  not  standing  in  the 
relation  of  husband  or  wife,  parent  or  child,  brother  or  sister 
to  the  offender,  who  knows  the  fact  that  a  crime  has  been  com- 
mitted, and  conceals  it  from  the  magistrate,  or  who  har- 
bors, conceals,  maintains  or  assists  any  principal  felon,  or  any 
accessory  before  the  fact,  knowing  him  to  be  such,  shall  be 
deemed  an  accessory  after  the  fact,  and  shall  be  punished  by 
imprisonment  not  exceeding  two  years,  and  fined  not  exceed- 
ing $300.'" 

STATEMENT  OF  THE  OFFENSE  OF  AN  ACCESSORY  TO  A  BAPB  BBFOKE  THE 

FACT. 

(Gommence  as  in  form  on  page  33)  that  E.  H.,''  on,  etc.,  at,  etc.,  in  the  said 
county,  feloniously  and  violently  did  make  an  assault  in  and  upon  Gr.  H.,  a 
female  then  and  there  being,  and  her,  the  said  G.  H.  then  and  there  violent.  • 
ly  and  against  her  will,  feloniously  and  forcibly  did  ravish  and  carnally 
know;  and  that  C.  D.'  was  then  and  there  present,  feloniously  and  willfully 
aiding,  abetting  and  assisting  the  said  E.  H.  in  the  commission  of  the  said 
offense  {conclude  as  in  form  on  page  35). 

STATEMENT  OP  THE  OFFENSE  OF   AN  ACCESSORY  AFTER  THE   FACT.' 

{Commence  as  inform  on  page  35,  and  then  state  the  offense  against  the 
principal  inthe  usual  form  and  then  add) ;  and  that  C.  D.  after  the  said  E.  F. 

had  committed  the  said  crime  as  aforesaid,  and  on  the  —  day  of ,  A. 

D.  18 — ,  at,  etc.,  in  the  said  county,  then  at  the  time  last  above  mentioned, 
and  there,  well  knowing  that,the  said  crime  had  been  committed,  and  that  the 
said  C.  D.  had  committed  the  same,  unlawfully,  and  willfully  did  conceal 
the  said  crime  from  the  magistrates  of  the  said  county  {or  "harbor,  conceal, 
maintain,  and  assist  the  said  B.  F")  {conclude  as  inform  on  page  35). 

§  747.  Advice  or  Encouragement,  what  Sufficient.  —  The  advice 
or  encouragement  may  be  by  words,  acts,  signs,  or  motions,'  or 

'  R.  S.,  393,  §  276. 

"  If  the  name  of  the  principal  is  unknown,  it  is  sufficient  to  allege  that 
"some  person  to  the  jurors  unknown,"  etc.     Com.  v.  Glover,  111  Mass.,  395. 

'  If  the  pleader  chooses  he  may  charge  the  accessory  as  principal,  and 
need  not  mention  the  fact  that  the  act  was  done  by  another.  Brennan  ■«. 
People,  15  Ills.,  516  ;  Dempsey  «.  People,  47  Ills.,  333 ;  Baxter  ».  People,  3 
Gilm.,  368;  Yoe  «.  People,  49  Ills.,  410;  Bonsell  «.  U.  S.,  1  Greene,  Iowa, 
111.  It  was  otherwise  at  common  law  in  cases  of  felony.  3  Bish.  Cr.  P.i  §  9 ; 
State  D.  Wyckoff,  3  Vroom,  65. 

'  Brennan  v.  People,  15  Ills.,  511 ;  Kennedy  «.  People,  40  Ills.,  488. 
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through  the  intervention  of  an  agent.'  As  if  A  bid  his 
servant  to  hire  somebody,  no  matter  whom,  to  murder  B,  and 
furnish  him  money  for  that  purpose,  and  the  servant  procure 
C,  a  person  whom  A  never  saw  or  heard  of,  to  do  it,  A  is 
guilty  as  an  accessory.^  If  the  principal  conform  substan- 
tially, though  he  vary  slightly  in  the  manner  of  the  execution, 
the  accessory  is  gailty.^  And  if  he  advises  or  encourages 
another  to  beat  or  rob,  and  death  ensues  in  consequence,  he  is 
guilty  of  murder  although  he  took  no  part  in  the  killing;  or  if 
he  advises  another  to  burn  the  barn  of  A,  and  in  burning  A's 
barn  the  fire  is  communicated  to  the  barn  of  C,  which  is  also 
burnt,  he  is  guilt  as  an  accessory  to  the  burning  of  O's  barn;^ 
for  he  who  advises  or  encourages  another  to  do  an  illegal  act 
is  responsible  for  all  the  natural  and  probable  consequences 
that  may  arise  from  its  perpetration.^  But  it  is  otherwise,  if 
the  principal  totally  and  substantially  varies  from  the  terms 
of  the  advice  and  encouragement  so  as  to  commit  another  and 
distinct  crime  which  is  not  the  natural  or  probable  result  of 
the  encouragement.'  If  the  advice  and  encouragement  is 
countermanded  before  the  commission  of  the  offense,  the 
party  is  not  guilty  as  an  accessory .'  One  who  incites  others  to 
commit  an  assault  and  battery  is  guilty  and  may  be  punished 
as  a  principal  if  the  offense  be  actually  committed,  although  he 
did  not  otherwise  participate  in  it.'  A  wife  may  be  an  ac- 
cessory before  the  fact  in  the  crime  of  her  husband.' 

§  748.  Inciting  or  Employing  Another  to  Commit  a  Crime.  —  If 
one  incites  or  einploys  another  to  make  an  illegal  arrest,'"  or  to 

'  Rex«.  Cooper,  5  Car.  &  P.,  534;  Reg.  v.  "Williams,  1  Den.  C.  C,  39  ;  Bex 
V.  Giles,  1  Moody,  166. 
=  1  Arch.  C,  P.  &  PL,  72;  Rex  v.  Overbury,  19  Howell  St.  Tr.,  804. 
'  1  Arch.  C.  P.  &  PI.,  72 ;  Foster,  370. 

•  Foster,  369. 

°  Brennan  v.  People,  15  Ills.,  516. 
«  1  Arch.  C.  P.  &  PI.,  72,  73. 
'  1  Hale  P.  C,  617. 

'  State  V.  Lymhurn,  1  Brev.,  385 ;  Rex  v.  Jackson,  1  Dev.,  124/  State  v. 
Cheek,  13  Ired.,  114;  Baker  v.  State,  13  Ohio  S.,  214. 

•  Reg.  v.  Manning,  2  Car.  &  K.,  887. 

■"  Floyd  41.  State,  7  Engl.,  43;  Reg.  v.  Tracy,  6  Mod.,  178. 
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keep  a  bawdy  house  ;*  or  to  sell  intoxicating  liquors  without  a 
license;^  or  to  bet  on  an  election;'  or  to  pass  counterfeit 
money;*  or  to  set  fire  to  a  building;"  or  to  commit  any  other 
crime,' — he  is  an  accessory,  and  may  be  indicted  for  doing  the 
thing  as  principal.  And  the  person  employed  is  also  crimi- 
nally responsible.' 

§  749.  Accessory  may  be  Tried  Before  Principal  or  as  Principal. — 
At  common  law  an  accessory  to  a  felony  could  never  be 
tried  without  his  consent  before  the  conviction  or  outlawry 
of  the  principal;' but  under  our  statute  an  accessory  before 
the  fact  must  be  indicted  as  principal  if  indicted  at  all,  and 
.  may  be  tried  before  the  real  principal,  or  afterwards  or  jointly 
with  him,'  as  in  cases  of  misdemeanors  at  common  law.'"  By 
our  statute  the  distinction  between  accessories  before  the  tact 
and  principal  is  abolished,"  but  this  is  not  true  as  to  accessories 
after  the  fact;^^  yet  a  party  may  be  convicted  as  an  accessory 
after  the  fact  and  punished  accordingly,  though  indicted  as 
principal.^' 

§  750.  Evidence.  — Where  the  accessory  is  indicted  separaitely 
from  the  principal,  and  there  is  no  joint  purpose  proved,  the 

'  Ross  V.  Com.,  3  B.  Monr.,  417. 

"  State  V.  Brown,  31  Me.,  530;  State  «.  Dow,  21  Vt.,  484;  Com.  v.  Nicliols, 
10  Met.,  259;  Schmidt  v.  State,  14  Mo.,  137;  State  v.  Anon,  3  Nott  & 
McC,  37. 

» "Williams  v.  State,  13  Sm.  &  M.,  58. 

'  U.  S.  V.  Morrow,  4  Wash.  C.  C,  733;  State  v.  Cheek,  18  Ired.,  114;  Reg. 
V.  Greenwood,  7  Eng.  L.  &  Eq.,  535. 

"  Reg.  V.  Clayton,  1  Car.  &  E.,  128. 

•  R.  8.,  393,  §  374;  1  Bish.  Cr.  L.,  §  686. 

'  1  Bish.  Cr.  L.,  §  688 ;  Stevens  v.  People,  67  Ills.,  587. 

•  1  Arch.  C.  P.  &  PI.,  74:  1  Bish.  Cr.  L.,  §667;  Baxter  v.  People,  3  Gilm., 
383 ;  Ogden  v.  State,  13  Wis.,  533. 

»  Baxter  v.  People,  3  Gihn.,  383;  Brennan  «.  People,  15  Ills.,  516;  Demp- 
sey  i>.  People,  47  Ills.,  323;  Yoe  v.  People,  49  Ills.,  410. 

'"  1  Bish.  Cr.  L.,  §  685. 

"  Van  Meter  v.  People,  60  Ills.,  169 ;  State  v.  Brown,  35  Iowa,  561 ;  State  e. 
Thornton,  26  Iowa,  80. 

"  Yoe  V.  People,  49  Ills.,  410. 

"Id. 
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confession  of  the  latter  does  tiot  prove  his  guilt  as  against 
the  former.' 

2.  Attempting  to  Commit  an  Offense. 

§751.  Provisions  of  tlie  Statute. — ^"Whoever  attempts  to 
commit  an  offense  prohibited  by  law,  and  does  any  act  to- 
wards it,  but  fails,  or  is  intercepted  or  prevented  in  its  exe- 
cution, where  no  express  provision  is  made  by  law  for  the 
punishment  of  such  attempt,  shall  be  punished,  when  the  of- 
fense thus  attempted  is  a  felony,  by  imprisonment  in  the 
penitentiary  not  less  than  one  nor  more  than  five  years;  in  all 
other  cases,  by  fine  not  exceeding  three  hundred  dollars,  or 
by  confinement  in  the  county  jail  not  exceeding  six  months."^ 

STATEMENT  OP  THE  OPPENSE   OP  ATTEMPTING  TO  COMMIT  AN  OPPBNSE. 

(Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  in  the  said 
county,  unlawfully,  [or  if  the  attempt  was  to  commit  a  felony  ^'■feloniously^'') 
did  attempt  and  endeavor  to  (state  the  offense  intended  to  be  committed  in  the 
usual  form)  by^  (state  what  he  did  and  then  conclude  as  inform  on  page  35). 

§  752.  Attempt  to  Commit  an  Offense  —  When  or  Wliere  it  is  im- 
possible to  Commit  it.  —  A  man  may  attempt  to  commit  a  crime 
which  it  is  impossible  for  him  then  to  commit.^  As  to  at- 
tempt to  steal  from  the  pocket  of  another,  when  in  fact  there 
is  nothing  in  the  pocket  that  can  be  stolen,'  or  to  procure  the 
miscarriage  of  a  woman  supposed  to  be  pregnant,  when  in 
fact  she  is  not  pregnant,*  or  to  poison  another  by  giving  him 

'  Simmons  v.  State,  4  Ga.,  465 ;  Ogden  «.  State,  IS  Wis.,  533. 

'^  K.  S.,  393,  §  273.  At  common  law  an  attempt  to  commit  either  a  felony 
or  a  misdemeanor,  was  a  misdemeanor ;  1  Arch.  C.  P.  &  PL,  85 ;  1  Bish. 
Or.  L.,  §  759. 

'  It  has  been  held  that  it  is  necessary  to  set  out  the  acta  done  in  making 
the  attempt.  State  v.  Wilson,  30  Conn.,  500 ;  Com.  d.  Clark,  6  Grat.,  675, 684 ; 
Rex  B.  Carr,  Russ.  &  Ry.,  377;  Rex  ■b.  Marsh,  1  Den.  C.  C,  505;  contra, 
People  V.  Bush,  4  Hill,  133, 134;  Lewis  v.  State,  35  Ala.,  380. 

*  Bish.  Cr.  L.,  §  §743,  743  ;  Kunkle  v.  State,  83  Ind.,  330;  contra,  State  v. 
Swails,  8  Ind.,  524. 

'  Com.  V.  McDonald,  5  Cush.,  355;  State  v.  Wilson,  30  Conn.,  500;  amtra, 
Reg.  B.  Collins,  Leigh  &  C,  471. 

'  Reg.  «.  Goodhall,  1  Den.-C.  C,  187. 
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a  substance  not  poisonous,  though  he  believed  it  to  be  so.' 
Yet  the  authorities  are  not  agreed  upon  this  point,  for  there 
are  some  cases  which  seem  to  hold  that  one  does  not  attempt 
to  discharge  loaded  arms  if  the  touch-hole  is  so  plugged  that 
the  instrument  cannot  possibly  be  fired,^  or  if  from  not  being 
primed  or  otherwise  it  does  not  contain  a  charge  capable  of  do- 
ing the  mischief  intended,'  for  in  such  case  the  "  arms"  are 
not "  loaded."  It  has  also  been  held  that  a  boy  under  the 
age  of  fourteen  years,  and  not  having  arrived  at  the  age  of 
puberty,  being  incapable  in  law  to  commit  the  legal  crime  of 
rape,  could  not  be  guilty  of  an  attempt  to  commit  a  rape.^ 
There  cannot  be  an  attempt  to  personate  another  who  never 
had  an  existence ;°  but  there  can  be  of  one  who  has  lived  and 
is  dead.* 

§  753.  Soliciting  Another  to  Commit  an  Oifense.  —  Soliciting 
another  to  commit  an  offense  was  a  misdemeanor  at  common 
law,'  and  is  a  common  form  of  an  attempt  to  commit  a  crime.' 
Therefore  a  person  is  guilty  of  an  attempt  to  commit  an  of- 
fense who  solicits  a  servant  to  steal  his  master's  goods,®  or 
other  person  to  undertake  a  larceny'"  or  to  commit  sodomy," 
or  to  live  with  him  in  an  open  state  of  adultery,'^  or  to  offer  a 


'  State  V.  Clarissa,  11  Ala.,  57;  Beg.  v.  Chidery,  1  Den.  C.  C,  515;  Gold- 
smith's Case,  3  Campb.,  76. 

"  Bex  B.  Harris,  5  Car.  &  P.,  159. 

'  Rex  V.  Carr,  Russ.  &  Ry.,  377 ;  Reg.  v.  Oxford,  9  Car.  &  P.,  535 ;  Vaughn 
V.  State,  3  Sm.  &  M.,  553. 

*  Reg.  V.  Phillips,  8  Car.  &.  P.,  736 ;  Rex  v.  Eldershaw,  3  Car.  &  P.,  896; 
Williams  v.  State,  14  Ohio,  223;  State  v.  Handy,  4  Harring.,  566;  People  v. 
Randolph,  3  Parker,  313 ;  State  v.  Sam,  Wintson,  800 ;  contra,  Com.  v.  Green, 
2  Pick.,  380 ;  Smith  v.  State,  12  Ohio,  466. 

'  Rex  V.  Tannet,  Russ.  &  Ry.,  351. 

°  Rex  v.  Martin,  Russ.  &  Ry.,  334;  Rex  v.  Cramp,  Russ.  &  Ry.,  327. 

'  1  Arch.  C.  P.  &  PL,  85;  Rex  v.  Higgins,  3  East,  5;  Reg.  v.  Turvey, 
Holt,  365. 

'  1  Bish.  Cr.  L.,  §  767. 

"  Rex  v.  Higgins,  3  East,  5 ;  Reg.  v.  Daniels,  6  Mod.,  99. 

"  Penn.  ii.  McGill,  Addison,  21 ;  Reg.  v.  Collingwood,  6  Mod.,  388. 

"  Rex  V.  Hickman,  1  Moody,  34;  Reg.  v.  Rowed,  6  Jur.,  396. 

"  State  v.  Avery,  7  Conn.,  366. 
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bribe,*  or  to  reqxiest  one  to  put  up  a  threatening  notice,*  or  ad- 
vises A,  against  whom  the  sheriff  has  a  precept  and  whom  he 
is  about  to  arrest,  to  draw  a  line  on  the  ground  and  forbid 
the  officer  to  pass  it,  asserting  at  the  time  that  if  the  sheriff 
passed  the  ground  and  A  killed  him,  the  law  was  on  A's  side;* 
or  solicits  another  to  burn  a  barn,^  or  to  fight  with  fists'  or 
otherwise,^  though  no  offense  is  actually  committed.  But  it 
has  been  held  that  the  inducing  another  to  commit  an  act  not 
'per  se  penal,  as  selling  liquor  at  retail  without  a  license,*  but 
made  a  statutory  fine  as  a  matter  of  municipal  regulation, 
was  not  indictable;'  yet,  under  our  statute,  it  is  presumed  the 
court  would  hold  otherwise.  If  the  crime  is  actually  com- 
mitted, the  person  soliciting,  aiding,  advising  or  encouraging 
is  an  accessory  and  may  be  punished  as  principal."" 

STATEMENT     OF     THE     OFFENSE    OF  SOLICITING    ANOTHER    TO    COMMIT    A 

CRIME. 

{Commence  as  in  form  on  page  35)  that  C.  D.,  on,  etc.,  at,  etc.,  In  the 
said  county,  unlawfully  (or  "feloniously,"  if  the  offense  to  Tie  committed  is  a 
felony)  did  solicit,'  incite,  advise  and  encourage  one  E.  F.  to  {here  state  the 
offense  to  be  committed  as  in  the  usual  form,  and  conclude  as  in  form  on  page 
35). 

3.  Offenses  at   Common  Law. 

§754.  S.  Provisions  of  the  Statute.  —  "All  offenses  herein 
defined  shall  be  prosecuted,  and  on  conviction,  punished  as  by 


'  U.  S.  V.  Worrall,  2  Dall.,  384;  Hefleton  v.  Lister,  Gas.  Prac.  C.  P.,  88. 

"  Reg.  ».  Darcey,  1  Crawf.  &  Dix.  C.  C,  38. 

'  State  ».  Caldwell,  2  Tyler,  212. 

*  People  V.  Bush,  4  Hill,  133. 

^  Com.  V.  Whitehead,  2  Bost.  L.  Rep.,  148. 

'State  B.  Farrier,  1  Hawks,  487;  State  o.  Taylor,  4  Brev.,  243;  State  «. 
Tibbs,  1  Dana,  524,  see  ante  §  170. 

'  Com.  V.  Willard,  22  Pick.,  496. 

'  Dobkins  v.  State,  2  Humph.,  424;  Palse  v.  State,  5  Humph.,  108;  Ross 
e.  Com.,  2  B.  Monr.,  417 ;  Rex  v.  Upton,  2  Strange,  816. 

'  R.  S.,  393,  §  278 ;  1  Arch.  C.  P.  &  PI.,  84 ;  People  v.  Bush,  4  Hill,  135. 

'°  The  particular  manner  in  which  the  solicitation  was  made  need  not  be 
set  out.    People  v.  Bush,  4  Hill,  133. 
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this  act'  is  prescribed,  and  not  otherwise;  and  all  offenses  not 
provided  for  by  statute  law  may  be  punished  by  fine  or  im- 
prisonment, in  the  discretion  of  the  court:  Provided,  the  fine 
shall  in  no  case  exceed  five  hundred  dollars,  and  imprison- 
ment one  year.'" 

'  The  act  referred  to  is  the  criminal  code. 
*R.S.,395,  §292. 
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CHAPTEK  V 
Peoobedings  in  the  Cieouit  Couet  in  Ceiminal  Cases. 

I.  Jurisdiction  of  the  Circuit  Court. 
II.  The  Grand  Jury. 

III.  Thbi  Indictment. 

IV.  Arrest  Upon  Indictment  and  Admittino  to  Bail. 

V.  Counsel,  Motion  to  Quash  Indictment,  Arraignment  and 

Pleas. 
VI.  Proceedings  Before  Trial. 

1.  Change  of  Venue. 

2.  Procuring  the  Evidence. 

3.  Continuance. 
VII.  The  Petit  Jubt. 

VIII.  The  Trial. 

1.  Miscellaneous  Matters  Incident  to  the  Trial. 
3.  Openings  of  Counsel. 

3.  Pi-esence  of  Prisoner. 

4.  Evidence. 

5.  Closing  Arguments. 

6.  Instructions. 

7.  Retiring  of  the  Juiy  to  Deliherate  of  their  Verdict 

8.  The  Verdict. 

9.  Reception  of  the  Verdict. 

10.  Amendment  of  the  Verdict. 

11.  Motion  for  a  New  Trial. 

13.  Motion  in  Arrest  of  Judgment. 
IX.  Sentence,  Judgment,  Record  and  Execution. 

1.  Sentence  and  Judgment. 

2.  The  Record. 

3.  Execution  of  the  Judgment. 
X.  Writs  of  Error. 

1.  Bill  of  Exceptions. 

2.  Miscellaneous  Matters  Relating  to  Writs  of  Error. 
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SECTION  I 

JUEISDICTION  OF  THE  ClEOITIT  CoUET. 

§  755.  Provisions  of  tlie  Statute. 

756.  Of  Cooli  Comity. 

757.  Prosecution  to  be  by  Indictment. 

758.  Local  Jurisdiction. 

759.  Offenses  on  County  Line. 

760.  Party  Killing  in  One  County  and  Party  Killed  in  Another. 

761.  Cause  Administered  in  One  County,  Death  Occurring  in  Another. 

762.  Jurisdiction  in  Larceny. 

763.  Offenses  Committed  on  Navigable  Waters  of  this  State. 

764.  Offenses  Commenced  Witliout,  but  Consummated  Within  the  State. 

765.  Offense  Committed  on  Railroad  Car  or  Water  Craft. 

§  755.  Provisions  of  the  Statute.  —  "  The  circuit  courts  of  the 
several  counties,  except  of  the  county  of  Cook,  shall  have  ex- 
clusive, original  jurisdiction  of  all  criminal  oflFenses,  except  as 
otherwise  provided  by  law."' 

§756.  Of  Cook  County.  —  "The  criminal  courts  of  Cook 
county  shall  have  original,  exclusive  jurisdiction  of  all  crimi- 
nal offenses  in  the  county  of  Cook,  except  such  as  is  conferred 
upon  justices  of  the  peace,  and  appellate  jurisdiction  from  jus- 
tices of  the  peace."^ 

§  757.    Prosecution  to  be  by  Indictment.  —  "All  offenses  cog- 

'  E.  S.,  406,  §  392.  A  statute  giving  another  court  exclusive  jurisdiction 
over  misdemeanors  is  unconstitutional.  Myers  d.  People,  67  Ills.,  503; 
Weatherford  v.  People,  67  Ills.,  530.  As  to  the  construction  of  the  statute 
of  Iowa  relating  to  the  jurisdiction  in  a  case  of  larceny,  State  v.  Riley,  28 
Iowa,  547,  see  State  v.  Dawson,  17  Iowa,  584 ;  of  trespass,  State  ».  Shaffer, 
31  Iowa,  486 ;  in  a  case  of  an  assault  with  intent  of  doing  great  bodily 
injury.  State  v.  Carpenter,  33  Iowa,  506;  in  a  case  of  assault  and  battery, 
State  V.  Lee,  37  Iowa,  402. 

'  R.  S.,  406,  §  393. 


536  PEOCEEDINGS   IN    CEIMINAL    CASES. 

sizable  in  the  said  courts  shall  be  prosecuted  by  indict- 
ment.'" 

§  758.  Local  Jurisdiction.  —  "The  local  jurisdiction  of  all  of- 
fenses, not  otherwise  provided  for  by  law,  shall  be  in  the 
county  where  the  offense  was  committed.'" 

§  759.  Offense  on  County  Line.  —  "  "Where  an  offense  shall  be 
committed  on  a  county  line,  or  within  one  hundred  I'ods  of 
the  same,  it  may  be  so  alleged,  and  the  trial  may  be  in  either 
county  divided  by  such  line;  and  where  any  offense  shall  be 
committed  against  the  person  of  another,  and  the  person  com- 
mitting the  offense  shall  be  in  one  county,  and  the  person  re- 
ceiving the  injury  shall  be  in  another  county,  the  trial  may  be 
iad  in  either  of  the  said  counties.'" 

§  760.  Party  Killing  in  one  County  and  Party  Killed  in  Another. 
— "  If  the  party  killing  shall  be  in  one  county,  and  the  party 
killed  be  in  another  county,  at  the  time  the  cause  of  death 
shall  be  administered  or  inflicted,  or  if  it  is  doubtful  in  which 
of  several  counties  the  cause  of  death  was  administered  or  in- 
flicted, the  accused  may  be  tried  in  either  county.^" 

§  761.  Cause  Administered  in  one  County,  Death  Occurring  in  An- 
other. —  "If  the  cause  of  death  is  administered  or  inflicted  in 
one  county,  and  the  party  die  within  another  county,  or  with- 
out the  state,  the  accused  shall  be  tried  in  the  county  where 
the  cause  of  death  was  administered  or  inflicted."^ 

§  762.  Jurisdiction  in  Larceny.  —  "Where  property  is  stolen  in 

'  R.  S.,  406,  §  394. 

"  Id.,  §  395. 

^  Id.,  §  396.  In  Iowa  it  has  been  held  that  a  person  might  he  tried  in  the 
district  court  of  that  state  for  keeping  a  house  of  ill-fame  on  a  boat  in  the 
Mississippi  river,  although  such  boat  when  so  used  for  a  portion  of  the 
time  as  the  water  receded,  rested  upon  the  soil  of  an  island,  on  the  east 
side  thereof,  near  the  Illinois  shore.  State  v.  Mullen,  35  Iowa,  199 ;  Mahler 
«.  Transportation  Co.,  35  N.  Y.,  353. 

'  R.  S.,  407,  §  397. 

'  R.  S.,  407,  §  398.  This  section  of  the  statute  is  not  in  conflict  with  the 
provision  of  the  constitution,  which  secures  to  ^  person  accused  the  right 
to  a  "trial  by  an  impartial  jury  of  tJie  county  or  district  in  which  the  oflense 
is  alleged  to  have  been  committed."  R.  S.,  60,  §  9 ;  State  e.  Pauley,  13 
Wis.,  599. 
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another  state  or  county,  and  brought  into  this  state,  or  is  stolen 
in  one  county  of  this  state,  and  carried  into  another,  the  juris- 
diction shall  be  in  any  county  into  or  through  which  the 
property  may  have  passed,  or  where  the  same  may  be  found.'" 

§  763.  Offense  Committed  on  Navigable  Waters  of  this  State. — 
"An  offense  committed  on  any  of  the  navigable  waters  border- 
ing on  this  state,  and  within  the  jurisdiction  of  the  state,  may 
be  alleged  to  have  been  committed,  and  the  offender  may  be 
tried  in  the  county  opposite  which  it  was  committed,  or  in  any 
county  through  or  into  which  the  boat,  raft  or  vessel,  (if  com- 
mitted on  either,)  may  pass  or  come  in  the  course  of  the  voyage, 
or  in  which  the  voyage  may  terminate."^ 

§  764.  Offense  Commenced  without  but  Consummated  within  the 
State.  —  "When  the  commission  of  an  offense  commenced 
without  this  state  is  consummated  within  this  state,  the  of- 
fender shall  be  liable  to  punishment  therefor  in  this  state, 
though  he  was  without  the  state  at  the  time  of  the  commis- 
sion of  the  offense  charged,  if  he  consummated  the  offense 
within  this  state  through  the  intervention  of  an  innocent  or 
guilty  agency,  or  any  means  proceeding  directly  or  indirectly 
from  himself;  and  in  such  case  he  may  be  tried  and  punished 
in  the  county  where  the  offense  was  consummated.'" 

§  765.  Offense  Committed  on  a  Railroad  Car  or  Water-Craft.  — 
"When  any  offense  is  committed  in  or  upon  any  railroad  car 
passing  over  any  railroad  in  this  state,  or  any  water-craft  navi- 
gating any  of  the  waters  within  this  state,  and  it  cannot  readily 
be  determined  in  what  county  the  offense  was  committed,  the 
offense  may  be  charged  to  have  been  committed  and  the  of- 
fender tried  in  any  of  the  counties  through  or  along  or  into 
which  such  railroad  car  or  water-craft  may  pass  or  come,  or 
can  reasonably  be  determined  to  have  been  on  or  near  the 
the  day  when  the  offense  was  committed."^ 

'  R.  8.,  407,  §  399. 
"Id.,  §400. 
•Id.,  §401. 
*  Id.,  §402. 
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SECTION   II. 

The  Geand  Juey. 

§  766.  Number. 

767.  How  Selected  and  Summoned,- 

768.  Qualifications. 

769.  Appointment  and  Power  of  Foremen — Grand  Jurors  to  be  Sworn. 

770.  Grand  Jury  to  Retire  to  their  Room  in  Charge  of  an  Officer  Ap- 

pointed by  the  Court — May  Appoint  one  of  their  own  Number  to 
Keep  Minutes. 

771.  Witnesses. 

772.  Evidence. 

773.  Objections  to  the  Grand  Jury,  How  and  When  Taken. 

774.  Objections  to  the  Mode  of  Summoning  or  Impaneling  the  Grand 

Jurors,  How  and  when  Taken. 

§  766.  Number.  —  "A  full  panel  of  the  grand  jnry  consists 
of  twenty-three  persons,  of  whom  sixteen  are  sufficient  to 
constitute  a  grand  jury."^  In  finding  a  bill  of  indictment,  at 
least  sixteen  of  the  grand  jury  must  be  present  and  at  least 
twelve  of  them  must  agree  to  the  finding.^ 

§  767.  How  Selected  and  Summoned.  — •  The  grand  jurors  are 
selected  by  the  county  board  and  summoned  as  required  by 
statute.'  If  they  are  dismissed  before  the  court  adjourns 
they  may  be  summoned  again  on  any  special  occasion  at  such 
time  as  the  court  directs.'* 

§768.  Qualifications.  —  Each  grand  juror  the  statute  re- 
quires to  be  an  inhabitant  of  the  town  or  precinct,  not  ex- 
empt from  serving  on  juries,  of  the  age  of  twenty-one  years 
or  upwards,  and  under  sixty  years  6ld,  in  the  possession  of 

'  R.  S.,  634,  §  16;  see  Norris  House  i>.  State,  3  Greene  Iowa,  513. 
'  R.  S.,  408,  §407;  Id.,  634,  §17;  State  v.  Ostrander,  18  Iowa,  442 
'R.  S.,  631,  §9. 
*  Id.,  407,  §  405. 


THE   GRAND   JURY.  539 

his  natural  faculties  and  not  infirm  or  decrepit,  free  from  all 
legal  exceptions  of  fair  character,  of  approved  integrity,  of 
sound  judgment,  well  informed,  and  to  be  one  who  understands 
the  English  language.' 

§769.  Appointment  and  Power  of  Foreman — Grand  Jurors  to  be 
Sworn. — After  the  jury  is  impaneled  it  is  the  duty  of  the  court 
to  appoint  a  foreman  who  has  power  to  swear  or  affirm  wit- 
nesses to  testily  before  the  jury.  Before  entering  upon  the 
discharge  of  their  duties  the  members  of  the  grand  jury  are 
required  to  take  an  oath.'' 

Form  of  Oath  to  be  Administered  the  ^Foreman'. 

You,  as  foreman  of  this  inquest,  do  solemnly  s-weax  {or '^ajfi/rm,"  as  the  case 
may  be)  that  you  will  diligently  inquire  into  and  a  true  presentment  malie  of 
all  such  matters  and  things  as  shall  be  given  you  in  charge,  or  shall  other- 
wise come  to  your  knowledge,  touching  the  present  service;  you  shall  pre- 
sent no  person  through  malice,  hatred  or  ill  will ;  nor  shall  ycju  leave  any  un- 
presented  through  fear,  favor  or  affection  or  for  any  fee  or  reward,  or  for  any 
hope  or  promise  thereof;  hut  in  all  of  your  presentments  you  shall  present  , 
the  truth,  the  whole  truth  and  nothing  but  the  truth,  according  to  the  best 
of  your  skill  and  understanding:  so  help  you  God. 

Form  op  Oath  to  be  Administered  to  the  Other  Grand  Jurors. 

The  same  oath  that  A.  B.  your  foreman  has  just  taken  before  you  on  his 
part,  you  and  each  of  you  shall  well  and  truly  keep  and  observe  on  your 
respective  parts,  so  help  you  God. 

§  7T0.  Grand  Jury  to  Retu'e  to  their  Room  in  Charge  of  an  OiB- 
cer  Appointed  by  the  Court — May  Appoint  one  of  their  Number  to 
keep  Minutes. — The  grand  jury,  after  having  been  impaneled, 
sworn  and  instructed  by  the  court,  are  required  by  statute  to 
retire  to  their  room  to  consider  such  matters  as  may  be  brought 
before  them.  It  is  the  duty  of  the  court  to  designate  an  offi- 
cer to  attend  them.^     They  may  appoint  one  of  their  number 

'R.  S.,  531,§9;Id.,630,  §3. 

"  Id.,  634,  §  17. 

=  The  form  prescribed  by  statute.  R.  8.,  634,  §  18. 

'R.  S.,  407,  §403. 
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to  take  minutes  of  their  proceedings  to  be  delivered  to  the 
prosecnting  attorney  if  the  jury  so  directs.'' 

§771.  Witnesses.— "In  all  complaints  exhibited  before  the 
grand  jury  of  any  county,  they  shall  hear  the  witnesses  on 
behalf  of  the  people  only."^ 

§  772.  Evidence. — "The  grand  jury  may  find  an  indictment 
on  the  oath  of  one  or  more  witnesses,  except  that  in  cases  of 
treason  or  perjury,  at  least  two  witnesses  to  the  same  fact 
shall  be  deemed  necessary,  except  where  the  fact  is  proved 
by  some  writing;  or  they  may  make  a  presentment  upon  in- 
formation of  not  less  than  two  of  their  own  body,  unless  the 
juror  giving  the  information  is  sworn  as  a  witness,  in  which 
case  his  evidence  shall  be  considered  the  same  as  any  other 
witness.'" 

§773.  Objections  to  the  Grand  Jury  —  How  and  when  Taken. 
—  At  comnwon  law,  and  in  most  of  the  states,  a  person 
charged  with  crime  and  held  to  bail,^  or  under  arrest"  to  an- 
swer to  an  indictment  to  be  found  by  the  grand  jury  at  a 
particular  term,  or  notified  by  the  prosecuting  oflicer  that  he 
will  lay  his  case  before  such  grand  jury,^  has  a  right  to  be 
present  at  the  organization  of  such  jury  and  present  challen- 
ges either  to  the  array'  or  to  the  polls ;  and  if  any  of  the  ju- 
rors are  disqualified  by  reason  of  having  formed  and  expres- 
sed an  opinion  as  to  the  guilt  of  such  person,  or  otherwise,  to 
have  such  jurors  excluded  from  the  jury  while  acting  upon 

'R.  S.,§404. 

» Id.,  §406. 

'  R.  S.,  408,  §407;  Id.,  634,  §19. 

*  Oom.  V.  Clark,  2  Brown,  233 ;  Jones  v.  State,  3  Blackf.,  475 ;  State  v.  Hem- 
don,  5  Blackf.,  75 :  Bellair  o.  State,  6  Blackf.,  104 ;  Vanhook  v.  State,  13 
Texas,  353 ;  State  v.  Duncan,  7  Yerg,,  371 ;  State  v.  Rickey,  5  Halst.,  83. 

*  Com.  «.  Smith,  9  Mass.,  107;  People  v.  Roberts,  6  Cal.,  214;  Maheru. 
State,  3  Minn.,  444;  State  v.  White,  17  Texas,  343;  State  v.  Osfrander,  18 
Iowa,  435 ;  Thayer  v.  People,  2  Doug.  Mich.,  417 ;  Hudson  c.  State,  1  Blackf., 
317 ;  Com.  v.  Smith,  9  Mass.,  107 ;  State  v.  Rockafellow,  1  Halst.,  333;  Gross 
V.  State,  3  Carter  Ind.,  339. 

'  U.  S.  v.  Blodgett,  35  Ga.,  336. 

'  Vanhook  i).  Slate,  12  Texas,  353 ;  State  v.  Mailin,  3  Ired.,  101 ;  State  v. 
Duncan,  6  Ired.,  98 ;  State  b.  Barroune,  25  Missis.,  203. 
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his  case.*  But  our  statute  provides  that  uo  indictment  shall 
be  quashed  by  reason  of  the  disqualification  of  any  grand 
juror.'  Just  how  far  this  provision  of  the  statute  affects  the 
right  of  the  accused  to  object  to  the  disqualification  of  a  grand 
juror  before  the  finding  of  the  indictment,  in  the  absence  of 
judicial  construction,  does  not  seem  clear.  Yet  it  is  certain 
that  no  objection  on  the  account  of  the  disqualification  of  a 
grand  juror,  can  be  made  available  unless  it  is  made  before 
the  indictment  is  found,'  even  though  the  person  indicted 
was  not  apprised  of  any  intended  proceedings  against  him, 
and  therefore  had  no  opportunity  to  make  his  challenge.* 

'  §  774.  Objections  to  the  Mode  of  Summoning  or  Impaneling  tlie 
GrandJnrors — How  and  wlien  Taken. — Objections  to  the  mode  of 
summoning  or  impaneling  a  grand  or  petit  jury  should  be 
taken  by  a  challenge  to  the  array  or  by  motion  to  quash  the 
indictment,  founded  upon  an  affidavit  of  some  irregularity,^  or 
possibly  by  a  plea  in  abatement.*  Such  objection,  or  that  there 
were  not  a  sufficient  number  of  jurors  to  constitute  a  grand 
jury,  cannot  be  incorporated  into  the  record  of  the  cause  un- 

'  Com.  V.  Clark,  3  Brown,  333;  People  v.  Jewet,  3  Wen.,  314;  State  v.  Gil- 
lick,  7  Iowa,  387;  State  v.  Quimby,  51  Me.,  395  ;  State  v.  Hinkle,  6  Iowa, 
380;  State  v.  Cole,  17  Ills.,  674;  contra,  Baldwin's  Case,  3  Tyler,  473;  State 
V.  Clarissa,  11  Ala.,  57;  State  v.  Hughes,  1  Ala.,  655  ;  Com.  «.  Tucker,  8- 
Mass.,  386 ;  State  v.  Bickey,  5  Halsted,  83. 

'B.S.,  408,  §411. 

'  Dixon  V.  State,  3  Iowa,  416 ;  State  v.  Harris,  38  Iowa,  343 ;  Com.  v. 
Smith,  9  Mass.,  107 ;  Boyiugton  «.  State,  3  Port.,  100 ;  contra,  State  v.  Mid- 
dletou,  5  Port.,  484;  State  v.  Segar,  7  Porter,  167;  State  v.  Clarissa,  11  Ala., 
57;  Com.  ®.  St.  Clair,  1  Grat.,  556. 

*  Peoples.  Jewett,  3  Wen.,  314;  Thayer*.  People,  3  Doug.  Mich., 417;  U. 
S.  V.  White,  5  Cranch  C.  C,  457 ;  contra.  People  v.  Beatty,  14  Gal,  566. 

'  Stone  V.  People,  8  Scam.,  336  ;  Peri  v.  People,  65  Ills.,  81;  State  i).  Hart, 
39  Iowa,  368 ;  State  e.  Felter,  35  Iowa,  67 ;  State  v.  Gillick,  10  Iowa,  98 ;  State 
■0.  Howard,  10  Iowa,  101 ;  State  v.  Brooks,  9  Ala.,  10 ;  Barney  v.  State,  18  Sm. 
&  M.,  68;  McQuillan  v.  State,  8  Sm.  &  M.,  587 ;  Rawle  «.  State,  8  Sm.  &  M., 
599;  State  v.  Symonds,36  Me.,  138;  State  v.  Martin,  8  Ired.,  101;  State  v. 
Duncan,  6  Ired.,  98. 

'  Norris  House  v.  State,  8  Greene  Iowa,  514;  Byrne  ».  State,  13  Wis., 
533^;  JSTewman  v.  State,  14  Wis.,  393;  State  v.  Cole,  17  Wis.,  696;  State  v. 
Duncan,  7  Yerg.,  537 ;  State  v.  Bryant,  10  Terg.,  871,  Com.  v.  Thompson, 
4  Leigh,  667 ;  State  v.  Newer,  7  Blackf.,  307,  post  §  838. 
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less  raised  in  one  of  these  ways.  Objections  of  this  nature 
cannot  be  taken  on  a  motion  for  a  new  trial/  or  after  a  plea 
to  the  merits^  if  the  grounds  of  the  objection  are  known  to 
the  defendant  before.'  Where  a  grand  juror,  regularly 
selected  and  summoned,  was  excused  and  permitted  to  select 
another  as  a  substitute  who  filled  his  place  in  the  panel,  it  was 
held  that  the  vacancy  was  filled  in  an  irregular  manner.'' 

'  Stone  V.  People,  3  Scam.,  336 ;  State  i>.  Kimball,  39  Iowa,  367. 

'  Whart.  Cr.  L.,  §473;  State  ».  Greene,  30  Iowa,  434;  Byrne  v.  State,  13 
Wis.,  534;  People  ».  Griffin,  3  Bai-t).,  437;  State  v.  Rand,  33  N.  H.,  316; 
contra,  State  «.  Mahan,  13  Texas,  383;  Doyle  v.  State,  17  Ohio,  333. 

^  State  V.  Clarissa,  11  Ala.,  57 ;  State  v.  Martin,  3  Ired.,  101 ;  State  v.  Bow- 
man, 35  Missis.,  303;  State  v.  Leaben,  4  Dev.,  805;  State  v.  Freeman,  6 
Blackf.,  348 ;  State  v.  Motley,  7  Ricli.,  337. 

•  State  B.  Howard,  10  Iowa,  101. 
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SECTION  III. 
The  Indictment 

5775.  Definitions. 

776.  Constitutional  Provisions. 

777.  Continued. 

778.  Due  Process  of  Law. 

779.  What  Pacts  must  be  Substantially  Alleged. 

780.  Continued — Teclinical  Objections  may  be  Removed  by  Statute. 

781.  Certainty — Nature  and  Cause  of  the  Accusation,  How  Stated. 

783.  Provisions  and  Construction  of  the  Statute  as  to  the  Form  of  an  In- 
dictment. 

783.  Continued — What  not  a  Sufficient  Statement  of  an  Offense. 

784.  Offense  Should  not  be  Stated  in  the  Disjunctive — Exception 

785.  Certainty,  What  Sufficient. 

786.  Pacts  not  to  be  Stated  Argumentatively. 

787.  Presumptions,  Conclusions  of  Law,  Pacts  Judicially  Noticed  and 

Matters  of  Evidence  or  Defense  need  not  be  Stated  in  an  Jndict- 
ment. 

788.  Recital. 

789.  Technical  Words 

790.  Peloniously. 

791 .  Knowingly — Unlawfully — Willfully — Maliciously. 
793.  Time. 

793.  Then  and  There. 

794.  Aforesaid — Said — Same — Until. 

795.  Immediately. 

796.  Being. 

797.  Divers  Days  and  Times. 

798.  Useless  Words; 

799.  Counts. 

800.  Joinder  of  Offenses    in  Cases  of  Pelony — Election. 

bOl.  Joinder  of  Offenses  in  Cases  of  Misdemeanor — Election. 

802.  Cases  in  which  an  Election  will  not  be  Compelled. 

803.  Objections  for  the  Misjoinder  of  Counts,  how  Taken — ^Verdict  and 

Judgment  where  Different  Offenses  are  Charged. 

804.  Effect  of  Alleging  Offenses  to  have  been  Committed  in  Different 

Counties. 

805.  Duplicity. 

806.  Continued — Changing  "or"  in  the  Statutes  into  "and"  in  an  Indict- 

ment. 
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§  807.  How  Defendant  to  Take  Advantage  of  Duplicity, 

808.  Repugnancy. 

809.  Surplusage. 

810.  Exceptions  in  a  Statute. 

811.  Indorsement. 

812.  List  of  Witnesses. 

813.  Continued. 

814.  Prosecutor  Indorsed — Malicious  Prosecution. 

815.  Indictment  to  be  Eetifrned  into  Open  Court. 

816.  Joinder  of  Oflfenders. 

817.  Continued  Trial — Conviction  of  a  Lesser  Offense. 

818.  Amendments. 

§  775.  Definition.  —  An  indictment  is  a  written  accusation 
presented  on  oath  by  at  least  twelve  of  the  grand  jury,  charging 
a  person  named  therein  with  a  crime  which  it  specifically  de- 
fines, and  returned  by  the  grand  jury  into  court,  where  it 
becomes  a  matter  of  record.' 

§  776.  Constitutional  Provisions..  —  The  Provisions  in  the  Con- 
stitution of  the  United  States  requiring  prosecutions  for 
crimes  to  be  by  indictment,  relate  only  to  proceedings  before 
the  tribunals  of  the  United  States,  and  do  not  apply  to  pro- 
ceedings in  the  state  courts.'' 

§777.  Continued.  —  The  constitution  of  the  state  of  Illinois 
provides  that  "all  prosecutions  shall  be  carried  on :  In  the  nmne 
and  by  the  authority  of  the  People  of  the  State  of  Illmois; 
and  conclude  Against  the  peace  and  dignity  of  the  same.'"^ 
It  is  sufiicient  for  an  indictment  to  conclude  "against  the 
peace  and  dignity  of  the  people  of  the  state  of  Illinois;"  for 
it  is  not  necessary  to  comply  literally  with  this  provision  of 
the  constitution;  if  the  substance  of  it  is  complied  with,  that 
is  all  that  is  reqiiired.^ 

§  778.  Due  Process  of  Law.  — The  constitution  of  the  state  of 
Illinois  provides  that  "No  person  shaU  be  deprived  of  life, 

>  Bish.  Cr.  P.,  §  181. 

""  Twitchell  ®.  Com.,  7  "Wal.,  331 ;  Jane  e.  Com.,  3  Met.  Ky.,  18,  33 ;  Rowan 
«.  State,  80  Wis.,  149. 

'  R.  S.,  73,  Const,  of  Ills.,  Art.  VL,  §33;  Whitesides  v.  People,  Breese,  4; 
McFadden  «.  Foster,  20  Ills.,  515. 

*  Zarresseller  «.  People,  17  Ills.,  104;  Morton  o.  People,  47  Ills.,  469. 


THE    INDICTMENT.  545 

liberty  or  property  without  due  process  of  law.'"  Tlie  words 
"without  due  process  of  law,"  are  technical  words,  having  a 
fixed  and  a  definite  meaning,  and  mean  "without  indictment  or 
presentment  of  good  and  lawful  men,  or  by  writ  original  of  the 
common  law,^  and  trial  had  according  to  the  prescribed  forms 
and  solemnities  of  the  common  law  for  ascertaining  the  guilt 
or  innocence  of  a  party,  or  determining  the  title  to  property.^ 
Therefore,  this  provision  of  the  constitution  seems  to  forbid 
the  depriving  a  person  of  his  life  or  liberty  without  first  pro- 
curing against  him  an  indictment  substantially  in  the  form 
prescribed  by  the  common  law. 

§  779.  What  Pacts  must  be  Substantially  Alleged  —  In  all  Crimi- 
nal Prosecutions  tlie  Accused  shall  have  the  Right  *  *  * 
to  Demand  the  Nature  and  Cause  of  the  Accusation  and  to  Have  a 
Copy  thereof.''  — This  provision  of  the  constitution  of  this  state, 
the  provision  contained  in  the  next  preceding  section,^  and 
the  provision  that  "N^o  person  shall  be  held  to  answer  for  a 
criminal  offense  unless  on  an  indictment  of  a  grand  jury,  ex- 
cept in  cases  in  which  the  punishment  is  by  fine  or  imprison- 
ment, otherwise  than  in  the  penitentiary,  in  cases  of  impeach- 
ment, and  in  cases  arising  in  the  army  and  navy  ©r  in  the 
militia,  when  in  actual  service,  in  time  of  war  or  public  dan- 
ger,"^ guarantee  to  all  persons  held  for  crimes,  of  whatever 
sort,  with  the  exceptions  specified,'  that  before  they  shall  be 
convicted,  there  shall  be  an  allegation  against  them  of  every 
element  of  crime  which  the  law  makes  essential  to  the  punish- 
ment to  be  inflicted.* 

'  R.  8.,  59,  Const,  of  Ills.,  Art.  II.,  §  3. 

'  3  Inst,  45,  50 ;  3  Story  on  Const.,  §  1789. 

'  Taylor  ».  Porter,  4  Hill,  146 ;  Hoke  ».  Henderson,  4  Dev.,  1 ;  Jones  v. 
Perry,  10  Yerg.,  59;  Wynehammer  1).  People,  13  N.  Y.,  390,  416  ;  People  v. 
Haws,  37  Barb.,  455 ;  Sullivan  v.  City  of  Oneida,  61  Ills.,  343 ;  Rowan  v. 
State,  30  Wis.,  148;  Jones  v.  Robbins,  8  (Jray,  339. 

*  R.  S.,  60,  Const,  of  Ills.,  Art.  II.,  §9.  A  misdemeanor  is  a  crime.  Van 
Meter  v.  People,  168 ;  therefore  this  provision  applies  to  misdemeanors. 

"  R.  S.,  59,  Const,  of  Ills.,  Art.  II.,  §3. 

•Id.,  60,  §8. 

'  Bryan  v.  State,  4  Iowa,  350. 

« 1  Bish.  Cr.  P.,  §  88;  Torrey  ».  People,  17  Ills.,  105 ;  Chambers  v.  People, 
4  Scam.,  359,  360;  but  see  State  ii.  Bevans,  37  Iowa,  108. 
35 
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§  780.  Continued  —  Technical  Objections  may  be  Removed  by  Stat- 
ute.— The  provisions  of  the  constitution  to  which  we  have  re- 
ferred do  not  prevent  the  legislature  from  regulating  the 
form  of  the  indictment ;'  but  they  do  prohibit  the  legislature 
from  making  an  indictment  good  and  sufficient,  which  does 
not  contain  an  allegation  of  every  material  and  substantial 
fact  required  to  complete  the  offense.^  So  a  statute  may  take 
away  any  purely  technical  objection  to  an  indictment  which 
does  not  prejudice  the  substantial  rights  of  the  defendant.^ 

§  781.  Certainty.  — "The  Nature  and  Cause  of  the  Accusation," 
which  the  accused  has  a  right  to  demand  under  the  constitu- 
tion, is  such  a  certain  description  of  the  offense  charged, 
and  statement  of  the  facts  by  which  it  is  constituted,  as  will 
fully  identify  tlie  accusation,  so  that  the  party  may  not  be  in- 
dicted for  one  thing  and  tried  for  another,  and  also  a  state- 
ment of  all  the  facts  which  constitute  the  offense  intended  to 
be  charged,  with  such  certainty  and  precision  that  the  defend- 
ant may  judge  whether  they  constitute  an  indictable  offense 
or  not,  and  may  demur  or  plead  accordingly,  and  may  plead 
his  conviction  or  acquittal  in  bar  of  another  prosecution  for 
the  same  offense.^ 

§  782.  Provisions  and  Construction  of  the  Statute  as  to  the  Form 
of  the  Indictment.  —  The  statute  provides  that  "every  indict- 

1  State  B.  Mullen,  14  La.  An.,  570;  State  v.  Learned,  47  Me.,  426;  Millers. 
People,  2  Scam.,  233 ;  Cannady  v.  People,  17  Ills.,  158 ;  Morton  v.  People,  47 
Ills.,'468 ;  Rowan  «.  State,  30  "Wis.,  149. 

=  Hewitt  V.  State,  25  Texas,  722;  State  v.  Willburn,  25  Texas,  738;  States. 
Horan,  25  Texas  Sup.,  271 ;  State  v.  Learned,  47  Me.,  426;  Murphy  ■».  State, 

24  Missis.,  590;  28  Missis.,  687;  NorrisB.  State,  33  Missis.,  373;  Fink  ».  Mil- 
waukee, 17  Wis.,  27 ;  contra,  Noles  b.  State,  24  Ala.,  672 ;  Thompson  ».  State, 

25  Ala.,  41 ;  Green  v.  State,  41  Ala.,  419 ;  "Wickhamer  v.  State,  7  Cold.,  525 ; 
State  «!.  Comstock,  25  Vt.,  553. 

'  Rowan  v.  State,  30  Wis.,  149 ;  Com.  o.  Hall,  97  Mass.,  570  ;  People  v. 
Mariposa  Co.,  31  Cal.,  196. 

'  FinkB.  Milwaukee,  17  Wis.,  27;  Lequato.  People,  11  Ills.,  331;  People 
«.  Taylor,  3  Denio,  96;  Murphy  ».  State,  24  Missis.,  594;  28  Missis.,  637; 
Norris  v.  State,  33  Missis.,  373 ;  Morton  «.  People,  47  Ills.,  471,  and  authori- 
ties there  cited;  Torrey  ». People,  17  Ills.,  106;  Sullivan  «.  Oneida,  61  Ills., 
244;  Whitesides  «.  People,  Breese,  4,  2d  Ed.,  21 ;  Willis  v.  People,  1  Scam., 
401. 
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ment  or  accusation  of  the  grand  jury  shall  be  deemed  suffi- 
ciently technical  and  correct  which  states  the  offense  in  the 
terms  and  language  of  the  statutes  creating  the  offense,*  or  so 
plainly  that  the  nature  of  the  offense  may  be  easily  understood 
by  the  jury.'"  This  statute  should  be  so  construed  as  not  to  de- 
prive the  accused  of  any  of  the  rights  guaranteed  to  him  by 
the  constitution.^  It  has  been  held  that  the  provisions  of 
similar  statutes  did  not  dispense  with  the  leading  requisites 
of  indictments.* 

§  783.  Continued — What  not  a  Sufficient  Statement  of  an  Offense. 
— "WTiere  the  offense  is  not  created  by  statute  it  is  not  always 
sufficient  to  state  the  offense  in  the  language  of  the  statute 
defining  the  common-law  offense  and  prescribing  its  punish- 
ment, even  though  stated  so  plainly  that  the  nature  of  the 
offense  may  be  easily  understood  by  the  jury,  for  the  reason 
that  this  is  not  such  a  statement  of  the  nature  and  cause  of 
the  accusation  as  the  constitution  requires.  Thus  an  indict- 
ment for  murder,  stating  "that  C.  D.  unlawfully  killed  a 
human  being,  with  malice  aforethought,  either  express  or  im- 
plied," in  the  language  of  the  statute  would  not  be  claimed 
by  any  respectable  lawyer  to  be  good,  although  from  such 
statement  the  nature  of  the  offense  might  be  easily  under- 
stood by  the  jury.  Yet  from  the  language  used  by  some  of 
the  judges  it  might  be  inferred  that  they  would  hold  such  an 
indictment  to  be  good.^    There  is  nothing  in  the  statute  de- 

'  Miller  v.  People,  2  Scam.,  343 ;  Quigly  v.  People,  3  Scam.,  201 ;  Jones  v. 
People,  3  Scam.,  477 ;  Bells  v.  People,  4  Scam.,  498 ;  People  v.  Baugliman,  18 
Ills.,  153 ;  MoUer  v.  People,  34  Ills.,  36 ;  Chambers  v.  People,  4  Scam.,  351 ; 
Nash  V.  State,  2  Greene  Iowa,  286 ;  House  b.  State,  4  G-reene  Iowa,  172 ; 
State  V.  Hessenkamp,  17  Iowa,  25 ;  State  v.  Baldy,  17  Iowa,  39. 

"  K.  S.,  408,  g  408 ;  Conoly  v.  People,  8  Scam.,  474 ;  Bells  ti.  People,  4  Scam., 
498 ;  Swain  v.  People,  4  Scam.,  178 ;  Chambers  v.  People,  4  Scam.,  351 ; 
State  V.  Seamons,  1  Greene  Iowa,  418;  State  v.  Morse,  1  Greene  Iowa,  503; 
Buckley  v.  State,  3  Greene  Iowa,  163 ;  Winfield  v.  State,  8  Greene  Iowa,  839 ; 
State  B.  Middleton,  11  Iowa,  248;  States.  Ansaleme,  15  Iowa,  46;  State ». 
Conlee,  25  Iowa,  237 ;  State  o.  Schill,  27  Iowa,  263. 

'  Ante  §§  778-780 ;  see  State  v.  Morse,  1  Greene  Iowa,  503. 

*  State  V.  Callendine,  8  Iowa,  289. 

•  Swain  v.  People,  4  Scam.,  178 ;  People  v.  Baughman,  18  Ills.,  153 ;  Mohler 
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fining  and  punishing  the  offense  of  an  assault  with  intent  to 
murder,  requiring  the  name  of  the  person  injured  to  be  stated, 
but  the  courts  have  held  that  the  nairie  of  the  injured  person 
must  be  set  forth  in  the  indictment,  for  without  such  state- 
ment the  offense  would  not  be  sufficiently  identified.^  So  in 
an  indictment  for  larceny  the  name  of  the  owner  of  the  stolen 
property  must  be  stated  though  the  offense  may  be  stated  in 
the  terms  and  language  of  the  statute  without  giving  the 
name.^  These  cases  are  cited  (and  many  more  might  be  cited) 
simply  to  show  that  it  is  not  always  sufficient  to  state  an 
offense  in  the  language  of  the  statute  defining  it  and  prescrib- 
ing its  punishment. 

§  784.  Offense  Should  not  be  Stated  in  the  Disjunctive — Exception. 
— The  offense  must  not  be  stated  in  the  disjunctive  so  as  to 
leave  it  uncertain  as  to  what  is  really  intended  to  be  relied 
upon  as  the  accusation;'  the  only  exception  to  this  rule 
being  where  the  word  "or,"  in  the  statute  defining  the  offense, 
is  used  in  the  sense  of,  to  wit.,  that  is,  in  explanation  of  what 
precedes,  and  making  it  signify  the  same  thing.^ 

§785.  Certainty,  what  Sufficient. — An  indictment  must  state 
the  facts  constituting  the  crime  with  as  much  certainty  as  the 
nature  of  the  case  will  admit.^  But  certainty  to  a  common 
intent  has  been  held  sufficient.*  It  must  charge  the  accused 
with  a  particular  specified  offense,  and  not  with  being  an  of- 
fender in  general.'  Therefore  an  indictment  charging  a  man 
with  being  a  common  thief*  is  not  sufficient. 

§786.  Facts  not  to  be  Stated  Argumentatively. — The  facts  con- 

i.  People,  24  Ills.,  g6;  Morton  o.  People,  47  Ills.,  474;  State  ».  Chambers,  2 
Greene  Iowa,  308. 

'  Vandermai-k  ».  People,  47  Ills.,  123;  Willis  in.  People,  1  Scam.,  399. 

''Willis  ».  People,  1  Scam.,  490;  see  also  Thompson  d.  People,  24  Ills.,  65. 

=  1  Chitty  Or.  L.,  331. 

'  Clifford  B.  State,  39  Wis.,  339;  Brown  v.  Com.,  8  Mass.,  59;  State  ».  Gil- 
bert, 13  Vt.,  G47 ;  Com.  •».  Gray,  3  Gray,  503. 

"  1  Chitty  Cr.  L.,  171. 

'  Com.  V.  Dedham,  16  Mass.,  141 ;  U.  S.  v.  La  Coste,  2  Mason,  140. 

'  1  Chitty  Cr.  L.,  339. 

•  1  Id.,  330;  1  Bish.  Cr.  P.,  §580. 
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stituting  the  offense  must  not  be  stated  argumentatively, — 
that  is  left  to  be  inferred  from  the  facts  stated, — but  must  be 
stated  in  express  and  positive  language.' 

§787.  Presumptions,  Conclnsions  of  Law,  Facts  Judicially  No- 
ticed, and  Matters  of  Evidence  or  Defense,  need  not  be  Stated  in 
the  Indictment.  —  Presumptions  of  law  need  not  be  stated,'' 
neither  need  facts  of  which  the  courtwill  ex  officio  take  notice.' 
It  is  not  necessary  to  state  a  conclusion  of  law  resulting  from 
the  facts  of  a  case,  for  when  the  facts  are  stated,  it  is  the  duty 
of  the  court  to  draw  the  proper  legal  inference.*  ITeither  is 
it  necessary  or  proper  to  state  matter  of  evidence  which  the 
prosecutor  proposes  to  adduce  unless  it  alters  the  offense.^  In 
general,  all  matters  of  defense  must  come  from  the  deffendant, 
and  need  not  be  anticipated  or  stated  in  the  indictment.* 

§788.  Recital. — The  charge  must  be  expressed  positively, 
and  not  with  a  "that  whereas,"  or  ''by  way  of  recital,'"  un- 
less the  matter  is  merely  introductory  or  collateral,  or  stands 
as  the  inducement  to  something  else,  in  which  case  the. plead- 
er is  permitted,  if  he  chooses,  to  introduce  it  indirectly  by 
the  use  of  such  a  word  as  "whereas."'  An  objection  to  the 
sufficiency  of  an  indictment,  because  a  certain  fact  appears  by 
way  of  recital  and  not  by  positive  averment,  goes  to  the  man- 
ner of  pleading  the  fact,  and  not  to  the  fact  itself,  and  there- 
fore must  be  taken  advantage  of  by  motion  to  quash  the  in- 
dictment before  trial.' 

§  789.  Technical  Words.  —  There  is  a  dicta  of  the  court  say- 
ing in  substance  that  the  statute  disnenses  with  the  technical 

•IChitty  Cr.L.,331. 

"Id. 

'Id. 

♦Id.;  5  Leach,  941. 

'  1  Chitty  Cr.  L.,  231o. 

'Id. 

'  Id.,  231 ;  Kex  -u.  Crowhurst,  2  Ld.  Raym.,  1363 ;  Rex  t.  Whitehead,  1 
Salk.,  371. 

« 1  Chitty  Cr.  L.,  231;  1  Bish.  Cr.  P.,  §555;  Reg.  a.  Wyatt,  3  Ld.  Raym., 
1189 ;  Reg.  o.  Godard,  3  Salk.,  171. 

'  Townsend  e.  People,  3  Scam.,  326. 
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terms  used  at  common  law,'  which  may  possibly  be  the  law 
of  this  state.  The  omission  of  these  terms  would  not  deprive 
the  defendant  of  any  substantial  or  practical  benefit,  unless  it 
be  a  part  of  the  description  of  the  offense  as  defined  by  statute* 
or  required  in  stating  some  fact  constituting  a  material  ele- 
ment of  the  ofiense.  There  are,  however,  several  cases  in  this 
state  recognizing  the  necessity  of  these  technical  words,'  and 
it  would  be  safer  to  insert  them  when  required  at  common 
law,  until  the  question  as  to  their  necessity  shall  be  clearly 
decided  by  the  courts. 

§790.  Feloniously. — ^  Unless  the  statute^  has  changed  the 
common  law,  the  word  "feloniously"  must  be  used  in  all  cases 
of  felony  at  common  law^  or  made  felony  by  statute.*  And  if 
this  word  be  omitted  in  a  charge  for  carrying  away  grain,  the 
offense  will  be  trespass.'  But  in  cases  of  misdemeanors  the 
use  of  the  word  "feloniously"  is  unnecessary  in  charging  the 
offense,  though  it  does  not  vitiate  the  indictment.*  If  the 
word  "feloniously"  is  used  in  the  statute  defining  the  offense 
it  must  be  used  in  an  indictment  for  such  offense.^ 

§  791.  Knowingly  —  Unlawfully  —  Willfully  —  Maliciously.  — 
The  word  "knowingly"  or  the  words  "well  knowing"  will  sup- 
ply the  place  of  a  positive  averment  that  the  defendant  knew 
the  facts  subsequently  stated.""  If  knowledge  is  unnecessarily 
alleged  the  allegation  may  be  rejected  as  surplusage."  The 
word  "unlawfully"  is  unnecessary  where  the  crime  existed  at 

'  Quigley  ».  People,  3  Scam.,  303;  Miller  v.  People,  3  Scam.,  333. 

'  Caps  «.  State,  4  Iowa,  503. 

'  Curtis  V.  People,  Breese,  356  ;  1  Scam.,  385 ;  Fairlee  v.  People,  11  Ills.,  1. 

'E.  S.,  408,  §408;a«<6§789. 

'  1  Chitty  Cr.  L.,  343;  1  Bish.  Cr.  P.,  §  534;  Curtis  «.  People,  Breese,  197, 
Sd  Ed.,  359;  1  Scam.,  389;  Stuart  v.  Com.,  13  Serg.  &  R.,  177;  Killenbeck  «. 
State,  10  Md.,  431. 

«  Jane  ii.  State,  3  Mo.,  61 ;  State  v.  Gilbert,  34  Mo.,  380 ;  Williams  v.  State, 
8  Humph.,  585 ;  Cain  v.  State,  18  Texas,  387. 

'  1  Chitty  Cr.  L.,  343;  Moore  ®.  Watts,  Breese  18,  2d  Ed.,  42. 

'  Miller  v.  People,  3  Scam.,  383 ;  Quigley  v.  People,  3  Scam.,  301. 

'  State  V.  Tate,  6  Humph.,  434 ;  State  v.  Johnson,  6  Humph.,  426. 

"  1  Chitty  Cr.  L.,  241 ;  1  Bish.  Cr.  P.,  §  504. 

"  1  Bish.  Cr.  P.,  §  504;  3  East,  452. 
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common  law,  and  is  manifestly  illegal.'  But  if  it  is  tised  in 
the  statute  describing  tlie  offense  which  it  creates,  an  indict- 
ment founded  on  the  act  will  be  bad  if  omitted.^  The  word 
"willfully"  sometimes  means  little  more  than  intentionally  or 
designedly.'  Yet  it  is  more  frequently  understood  to  extend 
a  little  further  and  approximate  the  idea  of  a  milder  kind  of 
malice  and  in  the  sense  in  which  it  is  used  in  the  statute, 
means  corruptly,  with  a  bad  purpose  ;■•  but  in  an  indictment 
on  a  statute  containing  the  words  "willfully"  and  "corruptly" 
both  words  are  essential  because  they  are  the  statutory  words.^ 
The  word  "maliciously"  means  all  that  the  word  "willfully" 
does  and  more,^  and  therefore  may  be  substituted  for  it  in  de- 
scribing the  offense;'  but  since  the  word  "maliciously"  means 
more  than  the  word  willfully,  the  former  word  will  not  supply 
the  place  of  the  latter  in  the  statute.*  Where  a  statute  makes 
criminal  the  doing  of  an  act  "willfully  and  maliciously,"  it  is 
not  sufficient  to  charge  in  the  indictment  that  it  was  done 
"feloniously"  and  "unlawfully,"  or  "feloniously,  unlawfully 
and  willfully,"  for  these  words  are  not  synonymous,  equiva- 
lent or  substantially  the  same,'  nor  of  the  same  legal  import, 
as  those  used  in  the  statute.  Where  the  words  used  in  the 
statute  were  "unlawfully  and  maliciously,"  an  indictment  iising 
the  words  "feloniously,  willfully  and  maliciously,"  was  held 

'  1  Chitty  Or.  L.,  241;  1  Bish.  Or.  P.,  §  503;  Jerry  v.  State,  1  Blackf.,  396; 
State  V.  Bray,  1  Mo.,  180;  Perry  «.  People,  14  Ills.,  499  ;  State  u.  Williams, 
3  Foster,  321 ;  Capps  v.  State,  i  Iowa,  302 ;  State  v.  Vt.  Cent.  R.  R.,  1  Wil- 
liams, 103. 

'  Curtis  V.  People,  Breese,  197,  2cl  Ed.,  256, 1  Scam.,  285 ;  Perry  «.  People, 
14  Ills.,  499. 

'2  Moody  &  Ry.,  839;  9  Met,  268;  Harrison  d.  State,  37  Ala.,  154; 
Capps  D.  State,  4  Iowa,  502. 

'  20  Pick.,  206,  220. 

'Rex».  Cox,  1  Leach,  71;  Rex  v.  Taylor,  1  Show,  190;  and  see  Rex  «. 
Richards,  7  Dowl.  &  Ry.,  663 ;  Rex  j).  Stevens,  5  B.  &  Cres.,  246. 

'  Chapman  s.  Com.,  5  Whart.,  427. 

'  Ld.\  contra,  IBish.  Or.  L.,  617;  1  Leach,  493. 

'  3  Bish.  Cr.,  P.,  §  43  ;  State  s.  Gove,  34  N.  H.,  510. 

'  State  V.  Gove,  34  N.  H.,  510. 
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bad  because  the  statute  words  were  not  used.'  But  according 
to  some  of  the  authorities  the  word  "feloniously"  includes  and 
means  more  than  either  of  the  words  "unlawfully,^  willfully* 
or  maliciously,"  and  may  be  substituted  for  them.''  Where 
the  words  of  the  statue  were  "feloniously,  unlawfully  and  ma- 
liciously," and  the  words  of  the  indictment  were  "feloniously, 
voluntarily  and  maliciously"  the  variance  was  held  fatal.' 

§  792.  Time. — The  day,  month,  and  year  on  which  tlie  offense 
was  committed  must  be  stated  in  an  indictment,"  though  it 
is  not  necessary  to  prove  the  precise  day  or  year  as  alleged.' 
An  indictment  alleging  an  offense  to  have  been  committed 
on  an  impossible  day,*  or  a  day  subsequent  to  the  finding  of 
the  bill,  is  defective.®  An  indictment  may  be  found  for  a 
crime  committed  after  the  commencement  of  the  terra  to 
which  it  is  returned.'" 

§  793.  Then  and  There. — -As  a  general  rule  the  time  and  place 
of  every  material  fact  must  be  plainly  and  consistently  alleged," 
and  any  uncertainty  or  incongruity  in  the  description  of  the 
time  and  place  will  vitiate  the  indictment.*^  After  the  time 
and  place  has  been  once  named  with  certainty,  it  is  afterwards 
suiScient  to  refer  to  it  by  the  words  "then  and  there,"  which 
have  the  same  effect  as  if  the  day  and  year  and  the  name  of 

'  Rex  V.  Ryan,  7  Car.  &  P.,  854 ;  3  Moody,  15 ;  Jarnagin  v.  State,  10  Yerg., 
539 ;  Anthony  v.  State,  13  8m.  &  M.,  363. 

'  Perry  v.  People,  14  Ills.,  499. 

"  3  Bish.  Cr.  P.,  §§  543,  545. 

'  3  Wils.,  318;  3  W.  Blk.,  843;  5  East,  344;  3  Marshall,  1  Bish.  Or.  P., 
618.  n.  7. 

'  Jesse  V.  State,  38  Missis.,  100. 

'  Whitesides  «.  People,  Breese,  4,  3d  Ed.,  31 ;  State  v.  Beckwith,  1  Stewart, 
318 ;  People  «.  Littlefleld,  5  Cal.,  355. 

'  Gebhart  v.  Adams,  33  Ills.,  399 ;  Koop  «.  People,  47  Ills.,  837 ;  State  e. 
Freeman,  8  Iowa,  438;  States.  Mailing,  11  Iowa,  339;  State  ».  Curley,  83 
Iowa,  359 ;  Com.  v.  Daoy,  107  Mass.,  306. 

'  1  Whart.  Cr.  L.,  374. 

•  Peris  V.  McKee,  Add.,  36;  Jacobs  v.  Com.,  5  Serg.  &  R.,  316;  State©. 
.Olunger,  15  Vt.,  391 ;  Com.  i>.  Doyle,  110  Mass.,  103. 

'"  Allen  V.  State,  5  Wis.,  339. 

"  1  Bish.  Cr.  P.,  §  386;  Martin  v.  State,  6  Humph.,  304. 

»  1  Stark.  Cr.  PL,  3d  Ed.,  54. 
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the  place  were  actually  repeated.*  In  some  cases  the  words 
"then  and  there"  are  more  certain  than  even  a  repetition  of 
the  day  and  year,' for  the  latter  will  not  be  suiBcient  wtere, 
in  order  to  complete  the  offense  connected,  acts  must  be  shown 
to  be  done  at  the  same  time,  but  the  terms  "then  and  there" 
must  be  adopted.'  Sometimes  the  word  "and"  so  connects 
the  allegations  of  two  material  facts  as  to  sufficiently  apply 
the  time  and  place  to  each.^  But  the  mere  conjunction 
"and"  without  adding  "then  and  there"  will  in  many  cases 
be  insufficient.*  If,  however,  the  words  "then  and  there"  pre- 
cede every  material  allegation  it  is  sufficient;  those  words 
may  not  precede  the  conclusions  drawn  from  the  facts.'  Where 
more  times  than  one  have  been  mentioned  in  the  indictment 
it  is  not  sufficient  in  an  allegation  following  to  use  the  words 
"then  and  there,"  because  it  is  uncertain  to  which  of  the  times 
previously  named  they  refer.' 

§794.  Aforesaid — Said — Same — Until. — The  word  "aforesaid" 
generally  refers  to  the  last  antecedent,  but  not  so  invariably 
as  the  word  "same,"  which  is  more  explicit.*  And  matters 
stated  in  parenthesis  save  the  rule  of  grammar  that  the  words 
"said"  and  "aforesaid"  refer  to  the  last  antecedent.'  But  words 
of  reference,  as  "then  and  there, "^°  "aforesaid"  and  "said""  will 
not  be  referred  to  the  last  antecedent  if  the  sense  requires 
that  they  should  be  referred  to  some  prior  antecedent.     Espe- 

'  2  Hale  P.  C,  178 ;  1  Bish.  Or.  P.,  §  408 ;  Stout  v.  Com.,  11  Serg.  &  R.,  177 ; 
State  V.  Cotton,  4  Foster,  14S;  State  v.  Bailey,  31  Mo.,  482. 

"  State  V.  Williams,  4  Ind.,  235. 

5  1  ChittyCr.  L.,  231 ;  1  Bish.  Cr.  P.,  412 ;  Edwai-ds  o.  Com.,  19  Pick.,  124 ; 
Com.  v.  Buttrick,  100  Mass.,  12. 

*  2  Hale  P.  C,  178;  2  Hawks  P.  C,  23,  pS;  Cro.  Eliz.,  739;  4  Co.,  416; 
Dyer,  69a,  Godb.,  65,  1  East  P.  C,  346 ;  Jackson  «.  People,  18  Ills.,  269; 
Com.  V.  Doharty,  10  Cush.,  52. 

» 1  Bish.  Cr.  P.,  §408;  Whart.  Cr.  L.,  §  373. 

'  1  Leach,  539;  Doug.,  313;  State  ».  Johnson,  1  Walker  Missis.,  392. 
'  State  1).  Hays,  24  Mo.,  358 ;  Jane  v.  State,  3  Mo.,  61 ;  State  v.  Jackson,  3 
Me.,  291. 

«  11  East,  513 ;  1  Bish.  Cr.  P.,  512. 

•  1  Chitty  Cr.  L.,  173 ;  4  Harg.  St.  Tr.,  747. 

'"  Jeffries  v.  Com.,  12  Allen,  145, 152;  Lammers  v.  Meyer,  59  Ills.,  215. 
"  1  Bish.  Cr.  P.,  §355  ;  Roswell's  Case,  10  Howell  St.  Tr.,  147,  299. 
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cially  is  this  so  if  such  reference  will  make  the  indictment  in- 
sensible or  bad.^ 

§796.  Immediately.  —  The  word  "  immediately"  is  too  un- 
certain an  allegation  when  time  constitutes  any  part  of  the 
offense.  This  word  has  great  latitude  and  is  not  of  any  de- 
terminate signiiication,  and  is  frequently  used  to  import  as 
soon  as  it  could  conveniently  be  done.^ 

§  796.  Being.  —  The  word  "being"  will,  unless  necessarily 
connected  with  some  other  matter,  relate  to  the  time  of  the  in- 
dictment rather  than  of  the  offense;  and  therefore  an  indict- 
ment for  a  forcible  entry  on  land,  being  the  prosecutor's  free- 
hold, without  saying,  "then  being"  was  held  insufficient.' 

§  797.  Divers  Days  and  Times.  —  If  the  offense  is  of  such  a 
nature  that  it  must  necessarily  have  been  committed  in  one 
day  an  allegation  that  it  was  committed  on  divers  days  and 
times  is  bad,''  but  if  an  offense  is  alleged  to  have  been  com- 
mitted on  a  day  certain,  and  on  divers  other  days  and  times, 
the  allegation  is  sufficient,  for  the  words  "  on  divers  other 
days  and  times"  may  be  rejected  as  surplusage.^  "Where  the 
offense  is  continuing  or  requires  more  days  than  one  to  com- 
mit it,  the  proper  form  of  the  allegation  is  "  on,  etc.,  and  "on 
divers  other  days  and  times,  between  that  day  and  the  day  of 
taking  this  inquisition,"*  etc.,  or  "  on,  etc.,  and  on  divers 
other  days  and  times  as  well  before  as  afterwards,  was  and 
yet  is,"  or  "  on,  etc.,  and  from  said  day  until  the  day  of  find- 

'  Com.  *.  Call,  21  Pick.,  515,  531. 

'  1  Bish.  Cr.  P.,  §  409 ;  1  Whart.  Cr.  L.,  ?  272 ;  Cas.  Temp.  Hardw.,  114, 115 ; 
contra,  Streeter  v.  Streeter,  43  Ills.,  165 ;  State  v.  Cherry,  3  Murphy,  7. 

nSish.  Cr.  P.,  §410. 

'  Rex  V.  Roberts,  4  Mod.,  101;  State  o.  Brown,  2  Murphy,  334;  State  t>. 
Walker,  3  Murphy,  239 ;  State  jj.  Hays,  24  Missis.,  358 ;  Hariipton  v.  State,  8 
Ind.,  336;  State  v.  Hendricks,  C.  &  N.,  369. 

°  People  V.  Adams,  17  Wen.,  475;  Cook  b.  State,  11  Ga.,  53;  Com.  ».  Pray, 
13  Pick.,  359 ;  State  v.  Woodman,  3  Hawks,  384 ;  Nichols'  Case,  7  Grat.,  589 ; 
Rex  B.  Dixon,  10  Mod.,  335,  337 ;  State  v.  Munger,  15  "Vt.,  290 ;  Com.  ».  Bry- 
den,  9  Met.,  137;  Com.  v.  Wolcott,  110  Mass.,  67;  contra,  State  v.  Temple, 
38  Vt.,  37. 

"  House  V.  State,  4  Greene  Iowa,  172. 
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ing  this  indictment,  and  on  each  and  every  one  of  said  days."^ 
This  form  of  an  allegation  of  time  is  called  a  continuando. 
If  the  offense  is  one  which  is  not  continuing  and  mnst  nec- 
essarily be  completed  at  one  time,  a  count  in  an  indictment 
in  which  it  is  alleged  to  have  been  committed  on  different 
days,^or  in  the  interval  between  two  days  specified,  is  bad  for 
uncertainty.'  If,  however,  the  offense  is  such  that  it  might 
be  committed  in  parts  and  each  part  be  committed  on  a  sep- 
arate day,  the  actual  time  of  committing  each  part  may  be 
alleged,  and  it  will  not  vitiate  the  indictment.*  In  proceed- 
ing by  indictment'  for  a  nuisance  without  the  continuando 
there  can  be  no  judgment  for  the  abatement.'^ 

§798.  Useless  Words. — The  words  "force  and  arms"  were 
formerly  supposed  to  be  necessary  where  force  and  violence 
had  been  used.'  But  under  our  statute  they  are  not  necessary 
in  charging  a  criminal  offense."  The  following  words  some- 
times used  in  indictments  are  unnecessary,  "not  having  the 
fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil ;"'  "  to  the  great  damage  of  the 
party  particularly  injured  by  the  offense;"  "to  the  evil  ex- 
ample of  all  others;"  and  "to  the  great  displeasure  of  the 
Almighty  God."» 

§  799.  Counts.  —  It  is  usual  and  proper  to  make  several  dis- 
tinct and  separate  statements  of  the  same  offense  or  transac- 
tion in  different  ways  in  an  indictment,  so  that  should  the 
evidence  on  the  trial  be  different  from  what  was  expected 
there  may  be  no  variance  between  the  proof  and  the  allega- 

'  State  V.  Allen,  32  Iowa,  248. 

'  Com.  v.  Adams,  1  Gray,  481 ;  State  v.  Temple,  38  Vt.,  37 ;  State  v.  Hen- 
dricks, Conference,  869 ;  contra,  Mayor  v.  Mason,  4  E.  D.  Smith,  142,  149. 

=  Rex  V.  Roberts,  4  Mod.,  101 ;  3  Salli.,  198 ;  Com.  i>.  Adams,  4  Gray,  57 ; 
10  Mod.,  349;  contra,  3  Hawks  P.  C.  C,  35,  §  83. 

*  Com.  V.  Staflford,  13  Gush.,  619. 

'  Rex  V.  Stead,  8  T.  R.,  142;  see  R.  S.,  386,  §  223. 

"  Chltty  Cr.  L.,  240 ;  1  Bish.  Cr.  P.,  §  502. 

'  R.  S.,  408  ;  §  411 ;  State  v.  Duncan,  6  Ired.,  336 ;  Taylor  v.  State,  6  Humph., 
385 ;  State  u.  Elliott,  7  Blackf.,  380 ;  State  v.  Temple,  3  Fairf.,  314. 

'  1  Chitty  Cr.  L.,  340 ;  1  Bish.  Cr.  P.,  §  501. 

'  1  Chitty  Cr.  L.,  345 ;  1  Bish.  Cr.  P.,  ?  647. 
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tion.'  Eacli  separate  statement  is  called  a  count  and  will  not 
be  sufficient  unless  it  states  independent  of  the  other  counts 
facts  sufficient  to  constitute  a  full  and  complete  offense.^  Dif- 
ferent felonies  or  misdemeanors  committed  at  different 
times,  of  the  same  nature,  may  be  separately  stated  in  several 
counts  of  an  indictment,  and  no  objection  can  be  made  to  the 
indictment  on  that  account  in  point  of  law.'  The  judge  may, 
however,  in  his  discretion  in  cases  of  felony,  require  the  coun- 
sel for  the  prosecution  to  select  one  of  the  felonies  and  confine 
himself  to  that.  This  is  what  is  technically  termed  putting 
the  prosecutor  to  his  election.^ 

§800.  Joinder  of  Oflfenses  in  Cases  of  Felony — Election. — In 
cases  of  felony  no  more  than  one  distinct  offense  or  criminal 
transaction  at  one  time  should  regularly  be  charged  upon  the 
prisoner  in  one  indictment,^  and  where  several  distinct  fel- 
onies, of  the  same  degree,  committed  at  different  times,  are 
joined  in  the  same  indictment  against  the  same  offender  if 
the  court  perceives  that  by  this  means  the  prisoner  will  be 
confounded  in  his  defense,  or  prejudiced  in  his  challenges,  or 
that  the  attention  of  the  jury  will  be  distracted,  it  will  com- 
pel the  prosecutor  to  elect  on  which  count  he  will  proceed." 
But  this  rule  only   applies   where  the  charges  are  actually 


'  Curtis  V.  People,  Breese,  200;  2d  Ed.,  260;  Townsend  «.  People,  3  Scam., 
326;  TJ.  S.  v.  La  Coste,  2  Mason,  189;  State  v.  Williams,  3  McCord,  301; 
Com.  V.  Sylvester,  6  P.  L.  J.,  283;  State  «.  ThompsOD,  2  Strob.,  13;  Kane  v. 
People,  8- Wen.,  303;  Miller  b.  People,  35  Wis.,  384;  McGregg  v.  State,  4 
Blackf.,  101;  Newman  v.  State,  14  Wis.,  394;  Miller  v.  State,  35  Wis.,  384; 
U.  S.  D.  Pirates,  5  Wheat.,  301 ;  Wright «.  State,  1  Humph.,  194;  Hildebrand 
V.  Stale,  5  Mo.,  548;  Cash  a.  State,  10  Humph.,  111. 

'  Baker  v.  State,  4  Ai-k.,  56;  State  v.  Longley,  10  Ind.,  484;  State  v.  Lyon, 
17  Wis.,  337. 

=  1  Arch.  C.  P.  &  PL,  310;  People  v.  Eyaders,  13  Wen.,  425. 

*  1  Ai-ch.  C.  P.  &  PI.,  310,  311  ;  Com.  v.  Symonds,  2  Mass.,  163. 

'  1  Arch.  C.  P.  &  PI.,  811 ;  Lazier  v.  Com.,  10  Grat.,  708;  Ketchingham  v. 
State,  6  Wis.,  428 ;  Young  v.  Rex,  3  T.  E.,  98 ;  Com.  d.  Manson,  2  Ashm., 
31 ;  State  v.  Abrahams,  6  Iowa,  117. 

'  State  V.  Hogan,  R.  M.  Charlton,  474;  Young  «.  Rex,  8  T.  R.,  98;  Com.  v. 
Manson,  2  Ashm.,  31 ;  Lazier  v.  Com.,  10  Grat.,  708 ;  Rex  v.  Austin,  7  Car. 
&  P.,  796;  Rex  v.  Hartall,  7  Car.  &  P..  475  ;  Dowdy  v.  Com.,  9  Grat.,  737; 
State  V.  Jackson,  17  Mo.,  544 ;  State  «.  McPherson,  9  Iowa,  53. 

« 


THE   INDICTMENT  557 

distinct.'  It  is  entirely  in  the  discretion  of  the  judge 
whether  he  will  compel  the  prosecntor  to  select  one  of  the 
felonies  and  confine  himself  to  that  or  not.^  "Wliere  the  in- 
dictment contains  several  counts  charging  the  same  offense 
in  different  forms,  the  prosecution  will  not  be  compelled  to 
elect  on  which  count  they  ask  a  conviction.'  Even  a  count 
for  a  felony  may  be  joined  with  a  count  for  m  isdemeanor  if 
each  offense  is  a  part  of  the  same  transaction.''  Where 
ill  a  count  for  a  greater  offense  every  fact  necessary  to  con- 
stitute the  lesser  offense  is  alleged,  together  with  the  addition- 
al facts  which  constitute  the  higher  offense,  a  conviction  may 
be  had  for  the  lesser  offense.^ 

§  801.  Joinder  of  Offenses  in  Cases  of  Misdemeanor  —  Election.  — 
In  cases  of  a  misdemeanor  the  prosecutor  may  join  as   many 

■Kane  v.  People,  8  Wen.,  203;  State  «.  Smitli,  8  Blackf.,  489;  Wish  «. 
State,  14  Sm.  &  M.,  120;  Com.  v.  McLaughlin,  12  Cush.,  614;  State  v. 
Hazard,  2  E.  I.,  474 ;  Sarah  v.  State,  28  Missis.,  276 ;  Donnelly  v.  State,  2 
Dutch.,  601;  Com.  v.  Hope,  22  Pick.,  1  ;  Miller  v.  State,  25  Wis.,  384;  State 
V.  Nichols,  38  Iowa,  110  ;  State  v.  Sutton,  4  Gill,  496 ;  People  i).  Austin,  1 
Park.  Cr.  R.,  154;  State  v.  Canterbury,  8  Post.  N.  H.,  195;  Wright  v.  State, 
4  Humph.,  194. 

=  1  Chitty  Cr.  L.,  258 ;  People  v.  Baker,  3  Hill,  159 ;  State  ».  Leonard,  22 
Mo.,  449;  Bailey  v.  State,  4  Ohio  S.,  440;  Johnson  v.  State,  29  Ala.,  62; 
Weinzorplin  v.  State,  7  Blackf.,  186 ;  Nelson  v.  People,  23  N.  T.,  293 ;  Com. 
0.  Sullivan,  104  Mass.,  552;  Com.  v.  Davenport,  3  Allen,  299;  State  v.  Hood, 
51  Me.,  363  ;  Ketchingham  v.  State,  6  Wis.,  426  ;  State  ».  Fee,  19  Wis.,  562 ; 
State  V.  Gummer,  22  Wis.,  443. 

'  People  V.  Austin,  1  Park.  Cr.  R.,  154 ;  State  v.  Canterbury,  8  Foster,  195 ; 
State  V.  McPherson,  9  Iowa,  53 ;  McGregg  v.  State,  4  Blackf.,  101 ;  Baker  s. 
State,  4  Pike,  56 ;  Kane  v.  People,  u.  Wen.,  203 ;  People  v.  Rynders,  12  Wen., 
425 ;  May  v.  State,  30  Ala.,  34 ;  State  v.  Flye,  26  Me.,  313 ;  State  d.  Davis,  29 
Mo.,  331 ;  Bailey  v.  State,  4  Ohio  S.  449 ;  State  v.  McPherson,  9  Iowa,  53 ; 
Miller  v.  State,  35  Wis.,  384;  State  v.  Abrahams,  6  Iowa,  117. 

*  Com.  V.  McLaughlin,  12  Cush.,  614;  State  «.  Sutton,  4  Gill,  495 ;  Burk  v. 
State,  2  Harring.  &  J.,  436  ;  State  v.  Posey,  7  Rich.,  484;  Curtis  i).  People, 
Breese,  200,  2d  Ed.,  256 ;  Rex  ».  Jones,  8  Car.  &  P.,  776 ;  U .  S.  v.  Stetson,  3 
Woodb.  &  M.,  164. 

'  1  Arch.  C.  P.  &  PI.,  309 ;  State  v.  Felner,  19  Wis.,  561 ;  Goodwin  v.  State* 
3  Iowa,  410 ;  Prindeville  v.  People,  42  Ills.,  317 ;  Carpenter  v.  People,  4 
Scam.,  198;  Brennan  v.  People,  15  Ills.,  517;  Beckwith^.  People,  36  Ills., 
500;  Dixon  -o.  State,  3  Iowa,  416;  State  v.  Shepard,  10  Iowa,  136. 
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distinct  offenses,  growing  out  of  the  same'  or  out  of  separate 
and  distinct^  transactions  in  the  same  indictment  as  he 
chooses,  provided  each  offense  is  stated  in  a  separate  count.' 
And  some  of  the  authorities  go  so  far  as  to  hold  that  there  is 
no  power  in  the  court  to  compel  an  election,^  but  there  is  lit- 
tle doubt  that  where  there  are  so  many  counts  as  to  embarrass 
the  defense,  or  where  they  are  of  a  nature  not  to  be  properly 
joined,  the  election  may  be  compelled  f  though  in  the  cases  of 
a  misdemeanor  the  court  will  seldom  exercise  its  discretion 
to  compel  the  prosecutor  to  elect  on  which  count  he  will 
proceed.* 

§  802.  Cases  in  which  an  Election  will  not  be  Compelled.  —  The 
court  will  not  compel  the  prosecutor  to  elect  on  which  count 
he  will  proceed,  where  the  indictment  contains  a  count  for 
rape,  and  another  for  an  assault  with  intent  to  commit  a 
rape;'  or  where  the  indictment  contains  a  count  for  a  burgla- 
rious entry  with  intent  to  steal  the  goods  of  A,  and  stealing 
them,  and  a  count  for  a  burglarious  entry  with  intent  to  steal 
the  goods  of  another  person,  and  a  third  count  for  breaking 
with  intent  to  kill  and  murder;^  or  where  the  indictment  con- 
tains a  count  for  receiving  stolen  goods,  and  another  for  bur- 

'  People  «.  Gales,  13  Wen.,  323 ;  State  e.  Cooster,  10  Iowa,  453 ;  State  v. 
Bitting,  13  Iowa,  600. 

'  State  «.  Gummer,  23  Wis.,  441;  Byrne  v.  State,  12  Wis.,  519;  State  v. 
Bielby,  21  Wis.,  304;  State  v.  Bitting,  13  Iowa,  600. 

3  Reed  «.  People,!  Park.  Or.  R,  481;  People  B.Wright,  9  Wen.,  193; 
Walters  v.  State,  5  Iowa,  507 ;  but  see  State  v.  Abrahams,  6  Iowa,  117. 

*  Com.  V.  Manson,  3  Ashm.,  31 ;  State  v.  March,  1  Jones  N.  C,  536;  State 
!).  Kibby,  7  Mo.,  317 ;  People  v.  Costello,  1  Denio,  83 ;  Rex  v.  Jones,  2 
Campb.,  131. 

"1  Bish.  Cr.  P.,  §  458;  State  v.  Nelson,  29  Me.,  329;  Cheek  v.  State,  1  Ala., 
Sel.  Cas.,  107, 116;  Rex  v.  Murphy,  8  Car.  &  P.,  276;  People  v.  Costello,  1 
Denio,  83 ;  Thompson  ».  State,  17  Ga.,  356. 

6 1  Arch.  C.  P.  &  PL,  311,  313;  Young  v.  Rex  T.  R.,  98;  R.  v.  Jones,  2 
Campb.,  133  ;  Rex  c.  Saund.,  2  Burr,  984;  Rex  v.  Kingston,  8  East,  41;  U.  S. 
■B.  Porter,  3  Cranch  C.  C,  60 ;  Com.  s.  Manson,  2  Ashm.,  31. 

'  Stephen  v.  State,  11  Ga.',  224;  Buck«.  State,  3  Han-ing.  &  J.,  436;  Harman 
®.  Com.,  13  Serg.  &  R.,  64. 

« Baker  «.  State,  4  Ark.,  56;  Com.  v.  Tuck,  20  Pick.,  356;  IT.  S.  v.  O'Calla- 
han,  6  McLean,  596. 


THE   INDICTMENT.  559 

glary,  and  a  third  for  larceny;'  or  where  the  indictment  con- 
tains a  count  for  embezzlement  and  a  count  for  larceny;^  or 
where  the  indictment  contains  a  count  for  counterfeiting  coin 
and  a  count  for  having  counterfeit  coin  with  intent  to  pass 
the  same;'  or  where  the  indictment  contains  a  count  for  ut- 
tering a  forged  instrument  as  true  and  a  count  for  forgery ;'' 
or  where  the  indictment  contains  a  count  for  being  an  acces- 
sory before  the  fact  and  a  count  for  the  same  after  the  fact.^ 

§  803.  Objection  for  the  Misjoinder  of  Counts,  liow  Taken  —  Ver- 
dict and  Judgment,  wliere  Different  Offenses  are  Charged.  —  An  in- 
dictment charging  the  defendant  with  distinct  offenses,  whether 
felonies^  or  misdemeanors,'  or  felonies  and  misdemeanors,'  of 
the  same  kind  in  different  counts  is  good  after  verdict,  and 
will  sustain  the  conviction,  even  though  the  judgments  on 
the  several  counts  be  different,  if  stated  in  separate  counts,' 
for  the  only  remedy  for  the  misjoinder  of  counts  is  by  motion 
to  compel  the  prosecutor  to  elect  on  what  count  he  will  pro- 


'  People  V.  Baker,  3  Hill,  159;  Eex  v.  Flower,  3  Car.  &  P.,  412;  Maynard 
V.  State,  14  Ind.,  437 ;  State  ».  Stimpaon,  45  Me.,  608 ;  Hampton  ».  State,'  8 
Humph.,  69 ;  Com.  v.  Adams,  7  Gray,  43 ;  but  see  Rex  v.  Madden,  1  Moody, 
277 ;  Rex  i).  Galloway,  1  Moody,  284 ;  Keeper  v.  State,  4  Ind.,  246. 

^  Rex  V.  Johnson,  3  M.  &  S.,  539  ;  Coats  ».  People,  4  Park.  Cr.  R.,  663 ; 
State  ».  Porter,  26  Mo.,  201. 

'  State  V.  McPherson,  9  Iowa,  53. 

'  People  V.  Rynders,  13  Wen.,  436;  Hoskins  v.  State,  11  Ga.,  93;  Baker  v. 
State,  4  Pike  Ark.,  56 ;  Edge  v  Com.,  7  Barr,  375 ;  Englemau  ».  State,  3  Car- 
ter Ind.,  91 ;  State  v.  Nichols,  38  Iowa,  110. 

'  Rex  11.  Blackson,  8  Car.  &  P.,  43 ;  IT.  S..  v.  Dickson,  2  McLean,  325. 

'  Ketchingham  «.  State,  6  Wis.,  426 ;  Cash  v.  State,  10  Humph.,  111. 

'  Rex  V.  Galloway,  1  Moody,  234;  Rex  v.  Benfield,  2  Burr,  984;  Com.  v. 
Gillespie,  7"Serg.  &  R.,  477;  3  M.  &  S.,  550;  contra,  Rex  v.  Clendon,  3  Ld. 
Raym.,  1572. 

*  U.  S.  V.  Stetson,  3  "Woodb  &  M.,  164;  Reg.  v.  Jones,  8  Car.  &  P.,  776 ; 
Buck  V.  State,  2  Harring.  &  J.,  436 ;  State  v.  Boise,  1  McMillan,  181 ;  States. 
Coleman,  5  Porter,  52;  State  v.  Montague,  3  McCord,  287  ;  contra,  Hilde- 
brand  v.  State,  5  Mo.,  548. 

'  Rex  V.  Galloway.  1  Moody,  334;  Rex  v.  Powell,  2  Barn.  &  Aid.,  75 ;  Rex 
».  Strange,  8  Car.  &  P.,  172 ;  Baker  v.  State,  4  Pike,  56 ;  Johnson  v.  State,  29 
Ala.,  63 ;  People  v.  Rynders,  13  Wen.,  426 ;  contra,  U.  S.  v.  Sharp,  1  Peters 
C.  C,  118;  see  State  «..  Coleman,  5  Port.,  33;  People  v.  Wright,  9  Wen.,  193. 
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ceed/  or  to  quash  the  indictment  before  trial.^  Advantage  can- 
not be  taken  of  the  objection  by  demurrer,  motion  in  arrest  ot 
judgment'  or  on  error.*  But  if  the  punishment  differs  for  the 
different  felonies  charged,  according  to  some  of  the  authorities, 
the  jury  must  state  under  which  count  they  convict.^  Yet  it 
has  been,  held  that  after  a  general  verdict  of  guilty  the  court 
might  if  any  one  or  more  counts  were  sufficient,  render  judg- 
ment upon  such  count  or  counts,*  and  if  all  the  counts  were 
sufficient,  judgment  might  be  rendered  upon  the  count  charg- 
ing the  highest  offense.'  Not  only  may  a  verdict  of  guilty 
be  rendered  on  one  count  and  not  guilty  upon  another,  but  if 
the  jury  find  the  defendant  guilty  on  one  count  and  say  noth- 
ing in  their  verdict  concerning  the  other  counts,  it  will  be 
equivalent  to  a  verdict  of  not  guilty  on  such  counts.' 

§  804.  Eifect  of  Alleging  Offenses  to  have  been  Committed  in  Dif- 
ferent  Counties.  —  Where  one  count  ir    a  bill  of  indictment 

'  State  V.  Woodard,  31  Mo.,  365 ;  Com.  v.  State,  11  Gray,  60 ;  Josephine  v. 
State,  39  Missis.,  613 ;  Rex  v.  Gougli,  1  Moody  R.,  71 ;  Byrne  v.  State,  13 
Wis.,  519;  State  v.  Bielby,  21  Wis.,  204;  State  b.  Fee,  19  Wis.,  591. 

^  1  Bish.  Cr.  L.,  §455;  State  v.  Coleman,  5  Port.,  33;  Wasli.  v.  State,  14 
Sm.  &  M.,  120;  Mayo  v.  State,  30  Ala.,  33i  State  v.  Smith,  8  Blackf.,  489. 

=  1  Chitty  Cr.  L.,  253;  2  Leach,  1105;  State  ».  Coleman,  5  Port.,  32;  Calton 
«.  Com.,  5  Met.,  583;  Stone  v.  State,  1  Spencer,  404;  Rex  v.  Ferguson,  39 
Eng.  L.  &  Bq.,  536 ;  State  ®.  Nelson,  14  Rich.,  169 ;  State  v.  Brown,  1  Wins- 
ton, No.  2,  54;  Rex  v.  Kingston,  8  East,  41,  46 ;  contra,  1  Chitty  Cr.  L.,  254; 
State  i>.  Faust,  3  Brev.,  487 ;  State  v.  Cherry,  1  Swan  Tenn.,  160. 

*  1  Bish.  Cr.  P.,  §  454;  State  v.  Fee,  19  Wis.,  591 ;  Young  ».  Rex,  3  T.  R., 
98 ;  Cowley  v.  Com.,  11  Met.,  575 ;  Kite  «.  Com.,  11  Met.,  581 ;  contra,  Wilson 
«.  State,  30  Ohio,  36;  1  Whart.  Cr.  L.,  418,  419. 

'  Carter  v.  State,  30  Wis.,  647 ;  Ketchingham  v.  State,  20  Wis.,  647 ;  State  v. 
Montague,  3  McCord,  358 ;  State  v.  Anderson,  1  Strob.,  455 ;  State  v.  Puester, 
1  Cheves,  103  ;  contra,  Scott  v.  State,  31  Missis.,  473. 

'  1  Arch.  C.  P.  &  PI.,  308,  313;  U.  S.  v.  Stetson,  3  W.  &  M.,  164;  Curtis  v. 
People,  Breese,  300,  3d  Ed.,  §256;  Townsend  ».  People,  3  Scam.,  329;  Holli- 
day  V.  People,  4  Gilm.,  113 :  U.  S.  v.  Pirates,  5  Wheat.,  184 ;  Com.  v.  Gable,  2 
Serg.  &  R.,  428 ;  U.  S.  v.  Sharp,  1  Peters  C.  C,  183. 

'  State  V.  Hooker,  17  Vt.,  658 ;  Cook  d.  State,  4  Zab.  N.  J.,  843 ;  Manley  v. 
State,  7  Md.,  135. 

"  Stultz  V.  People,  4  Scam.,  168 ;  Chambers  ®.  People,  4  Scam.,  351 ;  Wein- 
zorpflin  v.  State,  7  Blackf.,  186 ;  Morris  v.  State,  8  Sm.  &  M.,  763 ;  Com,  a. 
Bennet,  2  Va.  Cases,  235;  Kirk  v.  Com.,  9  Leigh,  627;  State  v.  Phinney,  42 
Me.,  384;  Rex  v.  Cradock,  1  Eng.  R.,  569. 
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charges  the  offense  to  have  been  committed  in  one  county  and 
another  count  charges  it  in  another,  on  motion  the  prosecu- 
tor will  be  compelled  to  elect  which  count  he  will  proceed, 
on,  or  the  court  may  c[uash  the  count,  alleging  the  offense  to 
have  been  committed  out  of  the  county.' 

§  805.  Duplicity.  —  A  count  is  bad  for  duplicity  which 
charges  two  distinct  offenses,^  especially  if  one  offense  re- 
quires a  different  punishment  from  the  other.'  But  since 
one  offense  may  include  several  others,  a  count  which  only 
charges  all  the  facts  necessary  to  constitute  a  single  offense,  is 
not  double  though  it  charges  in  the  proper  form  facts  suffi- 
cient to  constitute  several  lesser  offenses.''  Therefore  a  count 
which  charges  the  offense  of  murder  is  not  double,  because  it 
contains  a  full  and  technical  charge  of  manslaughter,  and  also 
the  offense  of  an  assault  and  battery.^  So  a  count  for  false 
imprisonment  or  rape  is  not  double,  because  its  allegations 
sufficiently  charge  an  assault  and  battery.'  A  count,  charg- 
ing that  the  defendant  broke  and  entered  into  a  shop  with 
intent  to  commit  a  larceny,  and  did  then  and  there  commit  a 
larceny,  is  not  bad  for  duplicity.'  The  same  count  may  join 
the  larceny  of  several  distinct  articles  belonging  to  different 
owners  where  the  time  and  place  of  taking  each  are  the  same.' 
So  the  same  count  may  include  the  battery  of  two  or  more 

'  State  V.  Jones,  N.  C,  221. 

'  State  V.  Howe,  1  Rich.,  260 ;  Reed  v.  People,  1  Park.  Cr.  R.,  481 ;  U.  S. 
V.  Sharp,  1  Peters  C.  C,  131 ;  State  i>.  Bridges,  24  Mo.,  353 ;  Com.  v.  Symonds, 
2  Mass.,  163;  State  v.  Nelson,  8  N.  H.,  163;  Com.  «.  Gable,  7  Serg.&  R., 
423 ;  Long  v.  State,  12  Ga.,  293 ;  Greenlow  «.  State,  4  Humph.,  26 ;  State  v. 
King,  37  Iowa,  462. 

'Reed  v.  People,  1  Park.  Cr.  R.,  481;  People  v.  Wright,  9  Wen.,  198; 
State  V.  Nelson,  8  N.  H.,  163;  State  v.  McPhersou,  9  Iowa,  53. 

*Com.  «.  Honey,  10  Met,  432,  425;  McKenney  v.  State,  25  Wis.,  378; 
Cockley  v.  State,  4  Iowa,  477 ;  State  v.  Twogood,  7  Iowa,  252. 

=  Com.  -I,.  Honey,  10  Met.,  422,  435. 

'  Francisco  v.  State,  4  Zab.  N.  J.,  30;  Com.  v.  Dean,  109  Mass.,  349. 

'  Com.  0.  Tuck,  30  Pick.,  356;  State  s.  Brady,  14  Vt.,  353;  State  v.  Colter, 
fi  R.  I.,  195 ;  Breese  «.  State,  12  Ohio  S.,  146;  Davis®.  State,  3  Cold., 77;  State 
V.  Ayer,  3  Foster  N.  H.,  355;  States.  Crocker,  3  Harring.,  554;  State  ».  Gus- 
ham,  1  Hayes,  12. 

«  Com.  ■.;.  Williams,  Thatch.  C.  C,  722. 
36 
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persons,'  or  a  libel  upon  two  or  more  persons.^  So  a  count 
in  an  indictment  charging  a  man  with  an  endeavor  to  pro- 
cure the  commission  of  two  offenses  is  not  bad  for  duplicity, 
because  the  endeavor  is  the  oifense  charged.'  If  an  indict- 
ment describes  one  offense  and  then  adds  such  words  only  as 
are  in  part  sufficient  to  describe  another,  it  is  not  therefore 
double.*  To  be  so  it  must  set  out  each  of  the  two  offenses  in 
adequate  terms.^  Where  an  indictment  for  selling  intoxica- 
ting liquors  charged  that  the  defendant  did  keep  and  was 
concerned,  engaged  and  employed  in  owning  and  keeping  in- 
toxicating liquors  to  sell,  it  was  held  that  the  indictment  de- 
scribed but  a  single  offense.^ 

§806.  Continued — Changing  "or"  in  the  Statute  into  "and"  in 
an  Indictment. — Where  a  statute  makes  it  a  crime  to  do  any 
one  of  several  things  mentioned  disjunctively,  all  of  which  are 
punished  alike,  it  is  a  general  rule  that  the  whole  may  be 
charged  conjunctively,  tliat  is,  by  substituting  the  word  "and" 
for  "or"  in  the  statute  in  a  single  coiint  as  a  single  offense, 
without  making  the  count  bad  for  duplicity.'  Offenses  may 
be  alleged  cumulatively  both  at  common  law  and  under  the 
statutes ;  as  that  the  defendant  published  and  caused  to  be 
published  a  certain  libel  that  he  forged,  and  caused  to  be 
forged,*  etc.,  but  only  one  connected  charge  or  one  transaction 

'  Reg.  '0.  Giddens,  0.  &  M.,  634;  Com.  «.  McLaughlin,  12  Cush.,  615; 
Rex  B.  Benfleld,  2  Bur.,  984;  Com.  i>.  O'Brien,  107  Mass.,  208;  contra,  2 
Stra.,  890 ;  2  Ld.  Raym.,  1572. 

"  Rex  «.  Jenner,  7  Mod.,  400;  2  Bur.,  983. 

'  Rex  v.  Fuller,  1 B.  &  P.,  180. 

'  Jellard  v.  Com.,  2  Casey,  169 ;  State  a.  Palmer,  85  Me.,  9. 

'  Com.  v.  Tuck,  20  Pick.,  360 ;  Dawson  v.  People,  25  N.  Y.,  399 ;  Burchard 
D.  State,  2  Oregon,  78. 

°  Vauglin  B.  State,  5  Iowa,  269. 

'  Clifford  s.  State,  29  Wis.,  337 ;  State  ®.  Bielby,  21  Wis.,  204;  States.  Kuns, 
5  Blackf.,  814;  Com.  i).  Eaton,  15  Pick.,  275;  State  v.  Harris,  11  Iowa,  414; 
State  V.  Whitted,  3  Ala.,  102;  Reg.  a.  Bourne,  1  Den.  0.  C,  22;  State  n.  Nel- 
son, 29  Me.,  329 ;  Byrne  b.  State,  13  Wis.,  519  ;  State  n.  Myers,  10  Iowa,  448; 
State  !).  Cooster,  10  Iowa,  454;  State  s.  Hockenberry,  11  Iowa,  269;  State  b. 
Becker,  20  Iowa,  438;  State  v.  Baughman,  20  Iowa,  497. 

=  1  Bish.  Cr.  P.,  §  435 ;  Rex  b.  Fuller,  3  Leach,  790 ;  State  ».  Kuns,  5  Blackf., 
314 ;  Ben  ».  State,  33  Ala.,  9 ;  State  i).  Houseall,  3  Rice's  Dig.,  346. 
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can  be  stated  in  a  single  count  without  making  it  bad  for 
duplicity.* 

§  807.  How  Defendant  to  take  Advantage  of  Duplicity. — Ex- 
ception for  duplicity  where  the  punishment  for  each  offense 
is  the  same  goes  merely  to  the  form  of  the  count  or  indict- 
ment,^ and  therefore  must  be  made  before  trial,'  by  motion  to 
quash  the  count,  by  special  demurrer  or  possibly  by  a  general 
demurrer,^  for  advantage  cannot  be  taken  of  such  defect  by 
motion  in  arrest  of  judgment  nor  by  writ  of  error.'  If,  how- 
ever, two  offenses  requiring  different  jDunishments  are  charg- 
ed in  the  same  count,  advantage  may  be  taken  of  such  duplicity 
by  motion  in  arrest  of  judgment  or  on  error.*  Yet  if  there 
is  a  verdict  convicting  the  defendant  of  one  of  the  offenses 
charged  and  acquitting  him  of  the  other,  the  defect  is  there- 
by cured.'  So  the  defect  is  cured  by  a  not  pros,  entered  as  to 
one  of  the  offenses  by  the  prosecuting  officer  before  trial.^ 

§808.  Repugnancy. — The  charge  contained  in  each  count 
must  not  be  repugnant  or  inconsistent  with  itself,  for  the  law 
will  not  admit  of  absurdity  and  contradiction  in  legal  pro- 
ceedings.' Therefore  a  count  which  alleged  that  the  defend- 
ant on  the  23d  and  29th  days  of  July,  1852,  did  sell  a  quantity 
of  spirituous  liquors,  is  bad  for  repugnancy,  for  if  he  sold  the 
same  liquor  on  the  23d  he  could  not  have  sold  it  on  the  29th, 
though  he  might  have  sold  other  liquor  on  that  day.'"  In 
theory  each  count  is  supposed  to  contain  a  statement  of  a 


'  Barnes  v.  State,  30  Conn.,  233;  Francisco  v.  State,  4  Zab.,  33. 

=  1  Bish.  Cr.  P.,  §  443. 

=  E.  8.,  408,  §411; 'State  «.  Brown,  8  Humph.,  89;  ShaflFer  «.  State,  36  Ind., 
191 ;  Com.  v.  Tuck,  20  Pick.,  361 ;  Com.  «.  Wolcott,  110  Mass.,  67. 

*  1  Bish.  Cr.  P.,  §  442;  Simons  ».  State,  25  Ind.,  331. 

"  State  D.  Johnson,  3  Hill  S.  C,  1 ;  People  ».  Shot^ell,  37  Cal.,  394. 

»  Reed  «.  People,  1  Park.  Cr.  R.,  481 ;  People  v.  Wright,  9  Wen.,  196 ; 
State  B.  Merrill,  44  N.  H.,  624 ;  State  ».  Howe,  1  Rich.,  260 ;  Com. ».  Symonds, 
3  Mass.,  163. 

'  State  V.  Miller,  34  Conn.,  523 ;  State  «.  Merrill,  44  N.  H.,  624. 

»  State  ».  Merrill,  44  N.  H.,  634. 

'  1  Chitty  Cr.  L.,  231;  State  o.  Copp,  15  N.  H.,  312;  State  v.  Hand,  1  Engl., 
165. 

»  Com.  B.  Adams,  1  Gray,  481 ;  State  ».  Temple,  38  Vt.,  37. 
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separate  and  distinct  offense;^  therefore  if  the  allegations  of 
one  count  contradict  and  are  repugnant  to  the  allegations  of 
another,  this  does  not  make  the  indictment  bad  for  repug- 
nancy;^ where  the  contradictory  or  repugnant  expressions  do 
not  enter  into  the  substance  of  the  offense,^  or.  where  they  are 
inconsistent  with  any  preceding  averment,  and  the  indictment 
will  be  good  without  them,^  they  may  be  rejected  as  surplus- 
age.* But  where  the  material  allegations  in  a  count  are  in- 
consistent, conflicting  or  contradictory,  the  count  is  bad  for 
repugnancy.^  A  relative  pronoun  referring  with  equal  cer- 
tainty to  two  antecedents  will  make  the  count  bad.' 

§809.  Surplusage. — Unnecessary  words  will  not  vitiate  a 
count  in  an  indictment  if  the  count  would  be  good  upon 
striking  them  out,*  unless  these  words  show  affirmatively  that 
no  crime  has  in  fact  been  committed.'  If,  however,  descrip- 
tive words  are  used,  though  unnecessarily,  they  must  be  proved. 
As,  for  instance,  if  a  person  be  charged  with  obstructing  a 
county  road"  or  with  stealing  a  black  horse,  the  allegation  of 
color  or  kind  of  road  is  unnecessary;  yet  as  it  is  descriptive  of 
that  which  is  the  subject  matter  of  the  charge,it  cannot  be  reject- 
ed as  surplusage,  and  the  man  convicted  of  stealing  a  white 
horse,"  or  of  obstructing  a  highway  which  is  not  a  county 

'  1  Bish.  Cr.  P.,  §  437. 

»  g.  S.  n.  Pirates,  5  Wheat.,  201;  Mills  ».  Com.,  1  Harris,  634;  Miller  o. 
State,  35  Wis.,  384. 

'  5  East,  254. 

*  Gilb.  Cr.  P.,  131 ;  Co  Lit.,  303ft,  3  East,  142. 

'  1  Bish.  Cr.  P.,  §491. 

•1  Arch.  C.  P.  &  PI.,  399;  5  East,  254,  255;  3  Mod.;  104;  3  Show,  460; 
Mills  V.  Com.,  1  Harris,  634 ;  State  v.  Hendricks,  Conference  R.,  369 ;  Serpen- 
tine V.  State,  1  How.  Missis.,  360. 

'  1  Whart.  Cr.  L.,  §  396. 

» Id.,  §  632 ;  1  Bish.  Cr.  P.,  §  478 ;  People  ».  White,  33  Wen.,  167 ;  People 
V.  Lohman,  3  Barb.,  316 ;  State  v.  Carrigan,  24  Conn.,  296 ;  State  v.  Elliott,  14 
Texas,  433;  State  v.  Palmer,  35  Me.,  9;  State  v.  Bailey,  11  Poster  N.  H.,  531; 
Dunham  v.  People,  4  Soam.,  173;  Plint  ».  People,  45  Ills.,  359. 

» 1  Bish.  Oi.  P.,  §  482. 

'»  State  V.  Snyder,  25  Iowa,  208. 

"  1  Arch.  C.  P.  &  PI.,  297:  U.  S.  v.  Keene,  1  McLean,  441 ;  State  ®,  Noble, 
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road.  A  draft  signed  Jos.  Jolinson  was  not  admitted  in  evi- 
dence under  a  count  stating  it  to  have  been  signed  "Joseph 
Johnson,  President.'"  An  indictment  for  receiving  stolen 
goods,  knowing  them  to  be  stolen,  need  not  state  by  whom  the 
larceny  of  them  was  committed ;  yet  if  it  does,  the  evidence 
must  correspond  with  the  allegation.^  Where  in  an  indictment 
for  arson  the  house  burned  was  described  as  being  located  in 
the  sixth  ward,  while  the  proof  showed  it  to  be  in  the  fifth  ward, 
the  variance  was  held  fatal.'  In  an  indictment  for  libel  it  is 
sufficient  to  allege  that  the  libel  was  published  on  a  particular 
day,  and  proof  of  the  publication  on  the  same  or  any  other 
day  will  support  the  charge;  yet  if  it  add  the  date  of  the 
newspaper  containing  it,  this  date,  though  it  need  not  have 
been  mentioned,  must  be  proved.''  Proof  of  cutting  black-oak 
trees  will  not  support  an  indictment  for  malicious  mischief 
done  to  white-oak  trees  f  neither  will  proof  of  forging  a  note 
under  seal  support  a  charge  of  forging  one  not  under  seal.' 
And  where  a  statute, made  it  an  ofiense  to  be  a  common  seller 
of  spirituous  or  intoxicating  liquors  without  license,  and  the 
defendant  was  charged  with  being  such  common  seller  "of 
spirituous  and  intoxicating  liquors,"  it  was  held  that  though 
the  proof  of  the  liquor  being  either  spirituous  or  intoxicating 
would  satisfy  the  demands  of  the  statute,  yet  to  meet  the 
allegation  it  must  be  shown  to  be  both.' 

§  810.  Exceptions  in  a  Statute.  —  If  there  be  any  exception 
in  the  same  clause  of  the  act  which  creates  the  offense,  the  in- 


15  Me.,  476;  State  v.  Jackson,  30  Me.,  29;  U.  S.  v.  Brown,  3  McLean,  233; 
TJ.  S.  V.  Howard,  3  Sumner,  12;  Dick  v.  State,  80  Missis.,  681. 

'  U.  S.  u.  Eeene,  1  McLean,  441. 

'  Com.  V.  King,  9  Cush.,  284;  Rex  v.  Woolford,  1  Moody  &  R.,  384;  see 
also  State  v.  Johnson,  6  Jones  N.  C,  485 ;  State  v.  Weeks,  80  Me.,  182 ;  John 
B.  State,  24  Missis.,  569. 

'  People  V.  Slater,  5  Hill  N.  Y.,  401 ;  State  v.  Crogan,  8  Iowa,  523. 

'  Com.  B.  Varney,  10  Gush.,  402. 

'  Com.  V.  Butcher,  4  G-rat.,  544. 

•  Hart  V.  State,  20  Ohio,  49. 

'  Com.  V.  Livermore,  4  Gray,  18 ;  see  also  Jackson  v.  State,  4  Ind.,  560 ;  Isley 
».  State,  8  Blackf.,  403. 
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dictment  must  show  affirmatively*  that  the  defendant  does  not 
come  within  the  exception;  but  if  the  exception  or  proviso  be 
in  a  subsequent  clause  or  statute,  or  if  in  the  same  section, 
and  not  connected  with  the  enacting  clause  by  any  words  of 
reference,  it  is  in  that  case  matter  of  defense  and  need  not  be 
negatived  in  the  pleading.^ 

§  811.  Indorsement.  —  The  statute  makes  it  the  duty  of  the 
foreman  of  the  grand  jury,  when  the  grand  jury  or  any  twelve 
of  them  find  a  bill  of  indictment,  to  indorse  thereon  "A  true 
bill;"  when  they  do  not  find  a  bill  to  be  supported  by  good 
and  sufficient  evidence,  to  indorse  thereon,  "Not  a  true  bill;" 
and  in  either  case,  to  sign  his  name  as  foreman  at  the  foot  of 
said  indorsement,  and  also  in  each  case  in  which  a  true  bill 
is  returned  into  court  to  note  thereon  the  name  or  names  of 
the  witness  or  witnesses  upon  whose  evidence  the  same  shall 
have  been  found.'  The  indorsement  and  signature  of  the 
foreman  are  the  evidence  of  the  finding  of  the  jury;  without 
the  indorsement  of  the  words  "A  true  bill"  on  an  indictment 
signed  by  the  foreman,  the  indictment  is  a  nullity,*  and  the 
court  should  never  permit  it  to  be  entered  of  record  as  a  true 
bill,  but  the  name  of  the  foreman  need  not  be  copied  into  the 
record.'  "Where  the  indorsement  on  an  indictment  is  signed 
by  "A.  B.,  Foreman,"  while  the  record  shows  that  0.  D.  was 
appointed  foreman  of  the  grand  jury,  the  Supreme  Court  will 
intend  that  C.  D.  was  discharged  and  that  A.  B.  was  appointed 
in  his  place.*    It  is  no  ground  for  quashing  the  indictment 

'  Lequat «.  People,  11  Ills.,  331;  Metzker  ®.  People,  14  Ills.,  102;  State  v. 
Hunger,  15  Vt.,  290;  State  v.  Godfrey,  11  Shep.,  233. 

'  1  Whart.  Cr.  L.,  378 ;  1  Bish.  Cr.  P.,  §§  631,  633 ;  Metzker  v.  People,  14 
Ills.,  102;  Colson  v.  State,  7  Blackf.,  590;  Wooley  v.  State,  11  Humph.,  172; 
State  V.  Miller,  24  Conn.,  522 ;  Romp  i>.  State,  3  Iowa,  415 ;  State  v.  Burke,  9 
Iowa,  204 ;  State  v.  Williams,  20  Iowa,  98 ;  State  v.  Stnpp,  29  Iowa,  551 ;  State 
V.  Curley,  33  Iowa,  359. 

"  K.  8.,  634,  §  17. 

*  Nomaque  v.  People,  Breese,  109,  2d  Ed.,  145 ;  Q-ardiner  v.  People,  3 
Scam.,  83 ;  Dutel  v.  State,  4  Greene  Iowa,  125 ;  but  see  Wau-kon-chaw- 
neek-kaw  v.  U.  S.,  Morris  Iowa,  382. 

'  Gardiner  v.  People,  3  Scam.,  83 ;  Morton  t.  People,  47  Ills.,  469 

•  Mohler  v.  People,  24  Ills.,  26;  State  «.  Groome,  10  Iowa,  808. 
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that  in  the  signature  of  the  foreman  of  the  grand  jury  the 
Christian  name  is  represented  bj  the  initial  letter  only.^ 

§812.  List  of  Witnesses.  —  The  prosecution  is  not  confined 
to  the  list  of  witnesses  indorsed  on  the  indictment,  and  fur- 
nished previous  to  the  arraignment,  but  the  court  in  the  exer- 
cise of  sound  discretion,  and  having  a  strict  regard  to  the 
rights  of  the  prisoner  and  of  the  community,  may  permit 
such  other  witnesses  to  be  examined  as  the  justice  of  the  case 
may  seem  to  require,^  if  the  calling  of  such  -witnesses  occa- 
sions no  surprise  to  the  accused.^  And  to  avoid  surprise  to 
the  accused  it  is  usual  when  the  counsel  for  the  prosecution 
is  aware  of  the  existence  and  necessity  of  the  evidence  before 
the  commencement  of  the. trial,  to  require  him  then  to  give 
the  accused  notice  of  his  intention,  to  call  the  witnesses  so  that 
he  may  apply  for  a  continuance  on  that  account  if  necessary.^ 
In  cases  of  a  misdemeanor,  where  the  nanies  of  some  of  the 
witnesses  appear  upon  the  back  of  the  indictment,  the  court 
will  presume  that  the  accused  was  satisfied  with  the  list  fur- 
ished  unless  the  record  shows  that  he  demanded  a  more  com- 
plete list.* 

§813.  Continued.  —  If  the  witnesses' names  on  whose  evi- 
dence the  indictment  was  found  are  not  noted  thereon,  the 
omission  is  an  irregularity  which  may  be  corrected  by  a  mo- 
tion to  quash  the  indictment.  If  the  motion  is  refused,  the 
fact  may  be  preserved  by  a  bill  of  exceptions.  Such  irregu- 
larity is  waived  by  the  prisoner's  pleading  without  objection.* 

'  Com.  V.  Gleason,  110  Mass.,  66. 

"  State  V.  McClintock,  8  Iowa,  305;  State  v.  Pierce,  8  Iowa,  333;  State  v. 
Abrahams,  6  Iowa,  117 ;  State  v.  Gillick,  10  Iowa,  98 ;  State  v.  Bowers,  17 
Iowa,  46 ;  State  v.  McComb,  18  Iowa,  43 ;  State  v.  Osti-ander,  18  Iowa,  437 ; 
Gardiner  v.  People,  3  Scam.,  89 ;  Gates  v.  People,  14  Ills.,  436 ;  State  v.  Sclila- 
gel,  19  Iowa,  169;  State  «.  McCoy,  30  Iowa,  363;  State  d.  Stanley,  33  Iowa, 
533;  ccmtra,  Smith  v.  State,  4  Greene  Iowa,  189;  Hariman  v.  State,  3  Greene 
Iowa,  372. 

=  Perry  jj.  People,  14  Ills.,  497. 

*  Gardiner  u.  People,  3  Scam.,  89 ;  Gates  v.  People,  14  Ills.,  435. 

'  Morton  v.  People,  47  Ills.,  468. 

"  McKinney  ii.  People,  3  Gilm.,  552;  Harriman  v.  State,  3  Greene  Iowa, 
271 ;  and  see  Vezain  v.  People,  40  Ills.,  397 ;  Winship  v.  People,  51  Ills.,  396. 
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And  it  is  not  necessary  that  the  names  of  the  witnesses  should 
be  copied  into  the  record,^  but  the  court  will  presume  on  er- 
ror that  the  names  of  the  witnesses  were  properly  indorsed 
on  the  indictment  unless  it  appears  affirmatively  by  the  bill 
of  exceptions  that  the  objection  was  taken  at  the  pro])er  time.'' 
It  is  not  necessary  that  the  names  of  the  witnesses  should  be 
indorsed  on  the  back  of  the  indictment.  If  the  names  of  the 
witnesses  are  noted  on  the  indictment  anywhere  it  is  suffi- 
cient, as  where  they  were  noted  at  the  foot  of  the  indictment 
under  the  name  of  the  state's  attorney.' 

§814.  Prosecutor  Indorsed  — •  Malicious  Prosecution.  —  The 
statute  provides  that  "  No  bill  of  indictment  for  false  impris- 
onment, or  willful  and  malicious  mischief,  shall  be  found  a 
"  true  bill"  by  any  grand  jury,  unless  a  prosecutor  is  indors- 
ed thereon*  by  the  foreman  of  the  grand  jury  with  the  con- 
sent of  the  prosecutor,  except  the  same  shall  be  found  upon 
the  information  and  knowledge  of  two  or  more  of  the  grand 
jury,  or  upon  the  information  of  some  public  officer  in  the 
necessary  discharge  of  his  duty,  in  which  case  it  shall  be 
stated  at  the  end  of  the  indictment  how  the  same  is  found, 
and  then  no  prosecutor  shall  be  required;  but  in  cases  where 
a  prosecutor  is  indorsed  on  the  indictment,  and  the  defend- 
ant shall  be  acquitted  on  the  trial,  the  petit  jury  acquitting 
such  defendant  shall,  in  addition  to  the  verdict  of  not  guilty, 
state  whether  the  prosecutor  had  acted  maliciously  by  in- 
stituting the  prosecution  or  not;  and  whenever  the  petit  jury 
shall  return  with  a  verdict  not  guilty,  that  the  prosecutor  had 
acted  maliciously  in  the  premises,  the  court  shall  enter  judg- 
ment for  costs  against  the  prosecutor,  including  a  fee  of  five 

'  Gardiner  v.  People,  3  Scam.,  85;  McKinney  v.  People,  3  Gilm.,  553; 
Morton  v.  People,  47  Ills.,  468. 

^  McKinney  v.  People,  2  G-ilm.,  553 ;  Ray  «.  State,  1  Greene  Iowa,  310 ; 
Morton  v.  People,  47  Ills.,  468. 

'  Williams  v.  State,  9  Mo.,  370;  Scott  v.  People,  63  Ills.,  508. 

''  The  objection  that  the  name  of  the  prosecutor  was  not  indorsed  on  an 
indictment  must  be  made  before  pleading  to  the  indictment  by  a  motion  to 
quash.  It  comes  too  late  on  error.  Verzain  «.  People,  40  Ills.,  397 ;  Wlnship 
V.  People,  51  Ills.,  396. 
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dollars  to  the  attorney  general  or  states  attorney,  and  award 
execution  for  the  same,  as  is  done  in  civil  cases:  Provided, 
that  nothing  herein  contained  shall  render  the  prosecutor  in- 
competent to  be  a  witness,  either  before  a  grand  or  petit 
jury.'" 

§  815.  Indictment  to  be  Returned  into  Open  Court.  —  Before  a 
party  can  be  tried  on  an  indictment  the  record  must  show 
that  it  was  returned  into  open  court.^  Where  the  record 
fails  to  disclose  such  fact  a  motion  in  arrest  of  judgment  will 
be  sustained.'  But  where  the  record  recited,  "Be  it  remem- 
bered that  on  the  18th  day  of  March,  1868,  the  following  in- 
dictment was  filed,  to  wit.,''^  and  then  gave  a  true  copy  of  the 
indictment  indorsed  "A  true  bill,"  with  the  names  of  the  wit- 
nesses, it  was  held  sufficient.^ 

§  816.  Joinder  of  Offenders. —  All  who  aid,  abet  or  assist,*  or, 
not  being  present,  encourage,  aid  or  abet'  in  the  commission 
of  a  crime  are  jointly  and  severally  liable  therefor.  Each 
may  be  indicted  separately  from  the  others,'  or  they  may  all, 
or  any  number  of  them,  be  indicted  jointly,  not  in  separate 
counts,  but  in  a  single  count.'  Where  two  or  more  persons 
conspire  to  commit  a  felony,'  or  combine,  or  form  a  joint  de- 

■K.  a,  408,  §409. 

"  Gardiner  d.  People,  3  Scam.,  83,  20  Ills.,  430 ;  Kelley  s>.  People,  39  Ills., 
157 ;  Eamey  v.  People,  3  Qllm.,  71 ;  Sattler  v.  People,  59  Ills.,  68 ;  Gahan  a. 
People,  58  Ills.,  160;  Aylesworth  «.  People,  65  Ills.,  301 ;  Yundt ».  People, 
65  Ills.,  373. 

=  Kelley  v.  People,  39  Ills.,  157 ;  Sattler  v.  People,  59  Ills.,  68 ;  and  see 
Wrocklege  v.  State,  1  Iowa,  167 ;  Herring  v.  State,  1  Iowa,  206 ;  but  see 
State  v,  Axt,  6  Iowa,  511. 

•  Morton  v.  People,  47  Ills.,  468;  Gahan  v.  People,  58  Ills.,  160;  State  ». 
Jolly,  7  Iowa,  13 ;  State  «.  Shepard,  10  Iowa,  126 ;  see  Dixon  v.  State,  4  Greene 
Iowa,  381. 

'  Rex  «.  Holland,  5  T.  R.,  607 ;  Rex  v.  Kinnersley,  1  Stra.,  193 ;  Rex  v. 
Sudbury,  12  Mod.,  262;  Com.  v.  McCord,  2  Dana,  212;  Young  v.  Rex,  3  T. 
R.,  98;  Com.  o.  Elwell,  2  Met.,  190;  State  v.  Mainor,  6  Ired,  340. 

"  Brennan  v.  People,  15  Ills.,  516 ;  Baxter  v.  People,  8  Gilm.,  368 ;  Demp- 
sey  «.  People,  47  Ills.,  333 ;  Yoe  b.  People,  49  Ills.,  410 ;  Rex  v.  Barber,  1  Car. 
&  K,  443. 

'  1  Wbart.  Cr.L.,  §489;  U.  S.  v.  O'Callahan,  6  McLean,  429. 

•  State  1).  Gay,  10  Mo.,  440;  State  v.  Bradley,  9  Rich.  S.  C,  168. 

•  Miller  s.  State,  25  Wis.,  384. 
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sign  to  do  an  unlawful  act,*  each  is  liable  for  the  act  of  the 
other  done  in  the  furtherance  of  the  common  purpose,  and 
bound  by  the  admissions  and  declarations  of  the  others.^ 

§817.  Continued — Trial — Conviction  wliere  a  Lesser  Offense  is 
Included  in  a  Greater. — While  it  requires  two  or  more  persons 
to  commit  the  crime  of  conspiracy'  or  riot.^  each  offender 
may  be  indicted  and  tried  separately.  Offenders  may  be 
jointly  indicted  for  selling  intoxicating  liquors  without  license,' 
for  the  unlicensed  keeping  of  a  ferry ,°  for  extortion,'  and  for 
assault  and  battery,'  even  by  a  husband  and  wife.'  But  several 
persons  cannot  be  jointly  indicted  for  the  same  perjury,'"  nor 
as  common  scolds,"  nor  for  the  same  barratry,'^  nor  for  the  non- 
repair of  the  street  before  their  houses,''  unless  all  but  one  of 
them  are  indicted  as  accessories"  for  such  offense  can  only  be 
committed  by  one.  And  a  misjoinder  of  this  kind  is  fatal  in 
arrest  of  judgment,'*  and  would  be  equally  objectionable  on 
demurrer."     If  A.  and  B.  are  jointly  indicted  and  tried  for 

'  Solyman  v.  Bill,  61  Ills.,  167;  Brennaa  e.  People,  15  Ills.,  511;  Rex». 
Young,  3  T.  R.,  98;  Miller  v.  People,  39  Ills.,  45;  Stinson  ».  People,  48  UK, 
397. 

'  Gardiner  v.  People,  3  Scam.,  90 ;  Ousley  v.  Harden,  23  Ills.,  404 ;  0.,  R.  I. 
&  P.  R.  R.  Co.  0.  Collins,  56  Ills.,  313;  State  v.  Nash,  7  Iowa,  348;  State  v. 
Meyers,  19  Iowa,  517. 

=  K.  S.,  358,  §  §  45,  46 ;  Rex  n.  Kinnersley,  1  Stra.,  193 ;  Rex  r>.  Sudbury,  12 
Mod.,  262. 

*  R.  8.,  390,  §349;  1  Bish.  Cr.  P.,  §464;  Co.  Lit,  431. 
'  Com.  0.  Sloan,  4  Cush.,  52. 

•  State  V.  Gay,  10  Mo.,  440. 

'  Reg.  o.  Atkinson,  3  Ld.  Raym.,  1348,  11  Mod.,  79 ;  Rex  o.  Atkinson,  1 
Salk.,  382. 

« 1  Bisli.  Cr.  P.,  469 ;  Anon.  Loft,  371 ;  Rex  o.  Benfleld,  3  Bur.,  980;  State  o. 
Pile,  5  Ala.,  72  ;  White  v.  People,  32  N.  Y.,  365. 

»  Com.  1).  Ray,  1  Va.  Cas.,  363. 

'"  Rex  V.  Philips,  3  Stra.,  921. 

"  2  Stra.,  931. 

"Id. 

»  2  Hawks  P.  C,  C,  352  §  89. 

"  1  BIsh.  Cr.  P.,  §  470 ;  Elliott  v.  State,  3  Sneed  Tenn.,  107 

"  2  Stra.,  291. 

"  1  Stark.  Cr.  PI.,  3d  Ed.,  36 ;  1  Bish.  Cr.  P.,  §  470 ;  Young  «.  King,  8  T.  R, 
103 ;  Rex  ».  Clark,  1  Bast,  46,  3  Campb.,  133. 
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gaming,  and  the  evidence  shows  that  A.  and  others  played  at 
one  time  when  B.  was  not  present,  and  B.  and  others  played 
at  another  time  when  A.  was  not  present,  no  conviction  can 
be  had  against  them.'  "Where  two  or  more  persons  are  indict- 
ed for  an  assault  on  two  persons,  they  cannot  be  convicted  of 
a  joint  offense,  unless  the  jury  find  that  the  assault  and  battery 
was  committed  upon  both  the  persons.^  Where  two  or  more 
are  charged  with  a  joint  offense  one  may  be  found  guilty  and 
the  other  acquitted,'  or  there  may  be  a  verdict  and  judgment 
or  either  against  or  in  favor  of  any  one  of  several  defendants 
in  advance  of  the  rest.^  And  where  there  are  several  lesser 
offenses  included  in  a  greater,  one  defendant  may  be  convict- 
ed of  the  whole  charge,  another  of  a  part  of  it,  and  another  of 
another  part.' 

GENERAL  FORM  OF  AN  INDICTMENT.' 

State  of  Illinois,  )  Of  the' term  of  the" circuit  court,  in  the 

County.  )^^"    year  of  our  Lord  18 — . 

The  grand  jurors  chosen,  selected  and  sworn'  in  and  for  the  said  county 
of '" ,  in  the  name  and  by  the  authority  of  the  People  of  the  State  of  Illi- 

'  Elliot  v.  State,  36  Ala.,  78  ;  Rex  v.  Hempstead,  Russ.  &  Ry.,  344. 

"  State  B.McClintock,  8  Iowa,  303. 

'  Rex  V.  Taggart,  1  Car.  &  P.,  301 ;  State  v.  McClintock,  1  Greene  Iowa, 
393. 

*  Hall  V.  State,  8  Ind.,  439 ;  Cochran  v.  Amon,  16  Ills.,  317. 

'  1  Bish.  Cr.  P.,  §  1037 ;  Klein  v.  People,  31  N.  Y.,  339 ;  White  v.  People, 
32  N.  Y.,  465 ;  Mask  v.  State,  83  Missis.,  405 ;  Rex  v.  Butterworth,  Russ.  & 
Ry.,  530;  Rex  v.  Turner.  1  Sid.,  171 ;  contra,  1  Whart.  Cr.  L.,  §433;  Rex  ». 
Hempstead,  Russ.  &  Ry.,  344. 

°  Form  prescribed  by  the  statute,  R.  S.,  408 ;  see  notes  to  general  form  of 
a  complaint  for  many  of  the  requisites  of  an  indictment,  ante  p.  35. 

'  Insert  the  month  on  which  the  term  commences. 

'  Insert  the  name  of  the  county  in  which  the  indictment  is  found. 

'  The  indictment  must  show  that  the  jurors  were  sworn.  Duncan  v.  Peo- 
ple, 1  Scam.,  456. 

"  Formerly  the  criminal  jurisdiction  of  the  municipal  court  of  the  city  of 
Chicago  was  confined  to  the  territorial  limits  of  the  city.  Therefore  an  in- 
dictment purporting  to  be  found  by  the  grand  jurors,  chosen  and  selected 
and  sworn  in  and  for  the  city  of  Chicago  and  county  of  Cook  was  held  to 
be  bad.  Bell  v.  People,  1  Scam.,  397 ;  but  the  present  criminal  court  of 
Cook  county  has  jurisdiction  in  all  criminal  cases  arising  in  Cook  county. 
R.  S.,  73,  Const.  Ills.,  Art.  VI.,  §36. 
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nols'  upon  their  oatlis'  present'  that  C.  D.,  on  the day  of in  the 

the  year  of  our  Lord,*  one  thousand  eight  hundred  and ,  at  the  town  (or ' 

"  citif)  of ,  in'  said  county  {here  insert  a  statement  of  the  offense'  and 

tJien  add),  contrary  to  tlie  form  of  the  statute  in  such  case  made  and  pro- 
vided,' and  against  th'e  peace  and  dignity  of  the  same  people  of  the  state  of 
Illinois'  (if  another  count  is  to  be  added  then  say).  And  the  jurors  afore- 
said in  the  names  and  by  the  authority  of  the  people  of  the  state  of  Illinois 


'  An  indictment  must  contain  the  words  "In  the  name  and  by  the  au- 
thority of  the  People  of  the  State  of  Illinois."  R.  S.,  73,  Const.  Ills.,  Art. 
VI.,  §33,  408,  §408 ;  Hay  ».  People,  59  Ills.,  94;  Wright  v.  People^  15  Ills., 
417;  Donnolly  n.  People,  11  Ills.,  552;  Whitesides  ®.  People,  Breese,  4,  2nd 
Ed..  21 ;  but  see  Wrocklege  v.  State,  1  Iowa,  168.  The  mis-spelling  of  the 
name  of  the  state  is  not  a  fatal  defect.    State  u.  Gurlock,  14  Iowa,  444. 

"  The  omission  of  the  word  "  oaths"  is  a  matter  of  form  only.  Curtis  s. 
People,  Breese,  200,  2nd  Ed.,  256 ;  and  see  Byam  v.  State,  17  Wis.,  145 ; 
therefore  an  exception  therefor  must  be  taken  by  a  motion  to  quash  the  in- 
dictment before  pleading.  It  cannot  be  made  available  on  motion  in  arrest 
of  judgment  nor  be  assigned  for  error.  R.  S.,  408,  §41.  Curtis  v.  People, 
Breese,  200,  •  2nd  Ed.,  256 ;  Guykowski  t).  People,  1  Scam.,  483;  Stone  v. 
People,  2  Scam.,  383;  Townsend  v.  People,  8  Scam.,  329;  Conolly®.  People, 
3  Scam.,  477. 

'  The  caption  ends  with  the  words  "upon  their  oaths  present,"  all  previous 
constitutes  the  caption.  Duncan  v.  People,  1  Scam.,  457;  State  n.  Creight, 
1  Brev.,  169  ;  Allen  v.  State,  5  Wis.,  329.  The  facts  narrated  after  this  cap- 
tion or  commencement  of  the  indictment  is  the  count.  Duncan  v.  People, 
1  Scam.,  457. 

'  The  year  must  be  averred  to  be  the  year  of  our  Lord.  Whitesides  «.  Peo- 
ple, Breese,  4,  2d  Ed.,  21. 

°  If  the  allegation  is  that  the  offense  was  committed  "at"  instead  of  "in" 
the  county,  it  is  sutficient,  1  Bish.  Cr.  P.,  §  378 ;  Augustine  o.  State,  20  Texas, 
450;  Curtis  «.  People,  Breese,  197;  2d  Ed.,  257. 

'  Each  statement  of  the  offense  or  count  in  an  indictment  must  be  suffi- 
cient in  itself,  and  averments  in  one  cannot  aid  defects  in  the  other.  Long- 
ley  v.  State,  10  Ind.,  482.  For  forms  of  a  statement  of  the  different  offenses, 
see  the  respective  titles. 

'  Each  count  must  conclude  "contrary  to  the  statute,"  etc.,  if  the  indict- 
ment is  on  the  statute.  Reg.  o.  Purchase,  0.  &  M.,  614;  State  v.  Soule,  20 
Me.,  19 ;  and  "against  the  peace,"  etc.,  States.  Cadle,  18  Ark.,  618 ;  Williams 
v.  State,  27  Ills.,  402. 

'  The  conclusion  of  an  indictment  in  the  words  "against  the  peace  and 
dignity  of  the  people  of  the  state  of  Illinois,"  was  held  to  be  a  substantial 
compliance  with  the  provision  of  the  constitution,  and  therefore  to  be  suffi- 
cient. Zarresseller  «.  People,  17  Ills.,  104;  Mortons.  People,  47  Ills.,  469 ; 
contra,  27  Wis.,  402. 
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aforesaid,  upon  their  oaths  aforesaid,  do  further  present'  that  C.  D.  on  the 
day  and  year  aforesaid,  and  in  the  county  aforesaid,  did  {Tiere  insert  anotTier 
statemettC  of  the  offense  and  then  add)  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
same  people  of  the  state  of  Illinois. 

J.  P.'  State's  Attorney 

form:  op  an  indictment  containing  a  count  for  an  assaitlt  with  in- 
tent TO  MURDER,  AND  A  COUNT  FOR  AN  ASSAULT  AND  BATTERY.* 

C31  1      ^TiT     •    "1  Of  the  April  term  of  the  Clinton  Circuit  Court,  in 

State  of  Illinois,  l'„      ,  „         ^     ,  ,  ,     .  ,^  ,      j    j 

J.SS.    t]ie  year  of  our  Lord,  one  thousand  eight  hundred 
Clinton  County.  J         and  twenty-eight. 

The  grand  jurors  chosen,  selected,  and  sworn  in  and  for  the  said  county 
of  Clinton,  in  the  name  and  by  authority  of  the  People  of  the  State  of  Illi- 
nois, upon  theii-  oaths  present  that  Henry  Curtis,  oh  the  tenth  day  of  De- 
cember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
seven,  at ,  in  said  county,  with  a  rifle  gun  then  and  there  held  iniis 

hands  and  loaded  with  powder  and  one  leaden  ball,  unlawfully,  willfully, 
feloniously,  of  his  malice  aforethought,  did  assault  James  Tiltou,  then  and 
there  being  in  the  peace  of  the  said  people,  and  discharge  the  said  loaded 
gun  against  and  upon  him  the  said  James  Tilton,  giving  then  and  there  to 
him  one  dangerous  wound  in  his  right  leg,  with  intent  in  and  upon  him, 
the  said  James  Tilton,  then  and  there  unlawfully,  willfully  and  feloniously, 
and  of  his  malice  aforethought,  to  commit  a  murder,'  contrary  to  the  form 


'  If  the  words  "And  the  jurors  aforesaid,  in  the  name  and  by  the  authority 
of  the  people  of  the  state  of  Illinois  aforesaid,  upon  their  oaths  aforesaid, 
do  fmther  present"  are  omitted  from  the  commencement  of  any  count,  such 
count  for  that  reason  will  be  bad.  State  v.  McAllister,  26  Me.,  374.  Yet 
it  has  been  held  where  the  first  count  was  quashed  on  a  motion  that  the 
.  second  count  would  be  good  by  reference  to  the  caption  of  the  first  count. 
Duncan  i>.  People,  1  Scam,  457. 

'  Repetitions  may  be  avoided  by  referring  to  a  limited  extent  from  one 
count  to  another,  1  Bish.  Cr.  P.,  431. 

'  It  is  usual  and  customary  for  the  state's  attorney  to  subscribe  the  indict- 
ment, but  this  is  not  legally  essential  to  its  validity,  1  Bish.  Cr.  P.,  §  702 ; 
Thomas  v.  State,  6  Mo.,  457 ;  Com.  v.  Stone,  105  Mass.,  469. 

*  For  another  form,  see  Beckwith  v.  People,  36  Ills.,  500. 

'  These  words  sufficiently  describe  the  intent.  Cm-tis  «.  People,  Breese,  197, 
Snd  Ed.,  257 ;  Nixon  v.  People,  2  Scam.,  268 ;  Beckwith  v.  People,  26  Ills., 
500;  Perry  v.  People,  14  Ills.,  499;  State  v.  Williams,  3  Foster,  321 ;  State  i>. 
Nelson,  7  Blackf,  610.  Where  the  words  used  were  "with  intent  to  kill 
one  James  Tilton,"  the  count  was  held  insufficient,  because  the  intent  was 
not  charged  to  be  malicious,  unlawful  and  felonious.  Curtis  «.  People, 
Breese,  197,  Snd  Ed.,  257 ;  but  it  has  since  been  held  that  the  omission  of 
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of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  People  of  the  State  of  Illinois. 

And  tlie  jurors  aforesaid  in  the  name  and  by  the  authority  of  the  People 
of  the  State  of  Illinois'  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present  that  on  the  day  and  year  aforesaid,  in  the  county  aforesaid, 
Henr3'  Curtis,  did  with  force  and  arms  make  an  assault  upon  the  body  of 
James  Tilton,  the  said  James  Tilton  then  and  there  being  in  the  peace  of 
God  and  the  said  people,  and  him  the  said  James  Tilton,  then  and  there  did 
beat,  bruise  and  ill-treat,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  same  People 
of  the  State  of  Illinois. 

J.  P.,  State's  Attorney. 

INDICTMENT  FOR   AN  ASSAULT   WITH  INTENT  TO  MURDER." 

State  of  niinoiq  ^1  ^^  '*^®  April  term  of  the  Wayne  Circuit  Court  in 

y  ss.    the  year  of  our  Lord,  one  thousand  eight  hundred 
Wayne  County,   j  and  thirty-nine. 

The  grand  jurors  chosen,  selected  and  sworn,  in  and  for  the  county  of 
Wayne,  in  the  name  and  by  the  authority  of  the  People  of  the  State  of  Illin- 
ois, upon  their  oaths  present,  that  Absalom  Nixon,  late  of  the  coanty  afore- 
said, laborer,  on  the  twenty-third  day  of  October,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  thirty-eight,  with  force  and  arms,  at  and 
in  the  county  aforesaid,  in  and  upon  one  Adam,  a  man  of  color,  then  aud 
there  being  a  deformed  person,  aud  by  reason  of  his  being  such  deformed 
person,  being  unable  to  walk,  or  otherwise  to  move  himself  from  place  to 
place,  and  also,  then  and  there  being  deficient  in  voice,  so  as  to  be  unable  to 
call  aloud,  and  in  the  peace  of  God  and  of  the  people  of  the  state  of  Illinois, 
then  and  there,  also  being  unlawfully,  did  make  an  assault,  aud  then  and 
there  forced  and  thi-ew  the  said  Adam  from  a  certain  wagon  in  which  he 
the  said  Adam  then  and  there  was,  to  aud  upon  the  ground,  the  said 
ground  then  and  there  being  frozen  and  very  cold,  and  then  and  there  did 
force  and  compel  the  said  Adam  (so  being  such  defoimed  person  as  afore- 
said, and  also  by  reason  of  his  being  such  deformed  person,  being  unable 
to  move  himself  from  place  to  place  as  aforesaid,  and  also  being  deficient 
in  voice  so  as  to  be  unable  to  call  aloud  as  aforesaid),  then  and  there  to  lie 
upon  the  ground,  so  being  frozen  and  very  cold  as  aforesaid,  and  then  and 
there  did  abandon  and  leave  him,  the  said  Adam  lying  on  the  ground  as 
aforesaid,  to  the  great  pain  and  torture  of  the  said  Adam,  aud  to  the  great 


the  word  "unlawfully"  does  not  make  the  count  bad.  Perry  «.  People,  14 
Ills.,  496 ;  and  it  has  also  been  held  that  the  count  would  be  sufficient  with- 
out the  employment  of  the  word  "  willfully."    McCoy  «.  State,  3  Engl.,  451. 

'  This  count  was  held  sufficient  though  the  words  "  in  the  name"  etc, 
were  omitted.     Curtis  v.  People,  Breese,  197,  3d  Ed.,  257. 

"  Held  to  be  sufficient  in  Nixon  v.  People,  3  Scam.,  268. 
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damage  and  impoverishment  of  his  health  and  strength  of  body,  with  intent, 
him  the  said  Adam,  by  the  means  aforesaid,  then  and  there  feloniously, 
willfully  and  of  his  malice  aforethought,  to  kill  and  murder,  and  other 
wrongs  to  him  the  said  Adam  then  and  there  did,  to  the  great  damage  of 
him  the  said  Adam,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  people  of  the  state 
of  Illinois. 

Q.  B.  Shkllbdy,  State's  Attorney. 

FORM  OF  AN  IHDICTMENT  FOR  FORGERY.' 

o*  4      i'  Til-     ■     1  Of  the  December  Term  of  the  Adams  Circuit 

State  of  Ilhnois,  I         ,,,.»,  „         r     a  *u  ^    •  ,,* 

>  ss.    Uourt,  in  the  year  oi  our  Lord,  one  thousand  eight 
Adams  County,    j         hundred  sixty-six. 

The  grand  jurors  chosen,  selected  and  sworn,  in  and  for  the  said  county 
of  Adams,  in  the  name  and  by  the  authority  of  the  people  of  the  state  of 
Illinois,  upon  their  oaths  present,  that  J.  Buchanan  Cross,  on  the  22d  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-six,  in  the  county  and  state  aforesaid,  did  unlawfully,  feloniously  and 
falsely  make,  forge  and  counterfeit  a  certain  bank  check  for  the  payment  of 
money,  which  said  false,  forged  and  counterfeit  bank  check  is  in  the 
words  and  figures  following,  to  wit.  (insert  exact  copy  of  check)  with  intent 
to  damage  and  defraud  one  Charles  H.  Beckwith,  contrary  to  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of  fixe 
same  people  of  the  state  of  Illinois. 

W.  Gr.  EwiNG,  State's  Attorney. 

INDICTMENT  FOR  HAVING  IN   POSSESSION  COUNTERFEITING   TOOLS." 

Ox  X      ^  TIT     ■     1  O*' the  September  term  of  the  Cook  Circuit  Court, 

State  of  Illinois,  .'         .      ,  ^  „         t     -,    .    -r^  .,  ■,    .  ,  ! 

}-ss.     in  the  year  of  our  Lord,  A.  D.,  one  thousand  eight 
Cook  County.       j         hundred  and  thirty-eight. 

The  grand  jurors  chosen,  selected  and  sworn,  in  and  for  the  county  of 
Cook,  in  the  na;me  and  by  the  authority  of  the  people  of  the  state  of  Illin- 
ois, upon  their  oaths  present,  that  John  B.  Miller,  late  of  said  county,  on 
the  first  day  of  December,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  thirty-seven,  in  the  county  aforesaid,  one  press  for  coinage, 
made  of  iron,  otherwise  called  a  "  bogus  press;"  one  edging  tool,  made  of 
iron  and  steel,  adapted  and  intended  for  the  working  of  coin  around  the 
edges,  with  grainings  apparently  reaembing  those  on  the  edges  of  coin  then 
and  now  current  in  the  state  aforesaid,  to  loii.,  Mexican  dollars;  one  die 
made  of  steel,  in  and  upon  which  then  and  there  were  made  and  impressed 
the  figure,  resemblance  and  similitude  of  one  of  the  sides,  to  wit.,  the  eagle 
side  of  the  coin,  then  and  now  current  within  the  state  aforesaid,  to  wit.,  a 


'  Held  to  be  sufl[icient  in  Cross  v.  People,  47  Ills.,  154. 
'Held  sufficient.  Miller «.  People,  3  Scam.,  233.    - 
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Mexican  dollar ;  two  cnicibles  made  of  clay  and  sand,  made  use  of  in  coun- 
terfeiting tlie  coin  tlien  and  now  current  within  the  state  aforesaid,  to  wit, 
the  Mexican  dollars,  without  lawful  excuse,  then  and  there  knowingly  had 
in  his  possession,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  same  people  of  the  state 
of  Illinois. 

And  the  same  grand  jurors,  chosen,  selected  and  sworn,  in  and  for  the 
county  aforesaid,  in  the  name  and  by  the  authority  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present  that  John  B.  Miller,  late  of  said  county, 
on  the  first  daj'  of  December,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  thirty-seven,  in  the  county  aforesaid,  one  press  for  coinage 
made  of  iron,  one  edging  tool,  made  of  iron  and  steel,  adapted  and  intended 
for  the  working  of  coin  around  the  edges  with  grainings,  apparently  resem- 
bling those  on  the  edges  of  coin,  then  and  now  current  within  the  state  afore- 
said, to  wit.,  Mexican  dollars ;  one  die  made  of  steel,  in  and  upon  which  then 
and  there  were  made  and  impressed  the  figure,  resemblance  and  similitude 
of  one  of  (lie  sides,  to  wit,  the  reverse  of  the  eagle  side  of  coin,  then  and 
now  current  within  the  state  of  Illinois,  called  Mexican  dollars ;  two  cruci- 
bles made  of  sand  and  clay,  made  use  of  in  counferfeiting  the  coin  then  and 
now  current  within  the  state  aforesaid,  called  Mexican  dollars,  then  and 
there  knowingly  and  unlawfully  had  in  his  custody  and  possession,  con- 
trary  to  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  same  people  of  the  state  of  Illinois. 

A.  Huntington,  State's  Attorney. 

FORM  OF  AN  INDICTMENT  FOK  HAVING  IN  POSSESSION  FOKGKD  BANK  BILLS 
WITH  INTENT  TO  PASS  THEM.' 

State  of  Illinois  ^  ^^  '^^  September  term  of  the  Cook  Circuit  Court, 

'  ^ss.    in  the  year  of  our  Lord,  one  thousand  eight  himdred 
Cook  County.    )         and  forty-one. 

The  grand  jurors  chosen,  selected  and  sworn  in  and  for  the  county  of 
Cook,  in  the  name  and  by  the  authority  of  the  People  of  the  State  of 
Illinois,  upon  their  oaths  present  that  Luther  Townsend,  late  of  the  county 
of  Cook  aforesaid,  laborer,  on  the  twenty-ninth  day  of  June,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  forty-one,  at  Chicago,  in  the 
county  of  Cook  aforesaid,  feloniously,  and  without  lawful  excuse,  had  in 
his  custody  and  possession,  with  intent  to  utter  and  pass  the  same  as  true 
and  genuine,  divers  forged  bank  notes,  commonly  called  bank  bills,  to  wit., 
one  forged  bank  bill  or  note  purporting  to  have  been  issued  by  the  Bank  ot 
Illinois,  with  intention  to  defraud  the  said  Bank  of  Illinois,  which  said 
forged  bank  bill  or  note  is  in  the  words  and  figures  following,  to  wit.  (Jiere 
insert  an  exact  copy  of  the  forged  note),  he,  the  said  Luther  Townsend,  then 
and  there  well  knowing  the  said  bank  notes  or  bills  to  be  forged,  contrary 


Held  sufficient  in  Townsend  v.  People,  3  Scam.,  327. 
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to  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity'  of  the  People  of  the  State  of  Illinois. 

J.  Lambokn,  State's  Attorney. 

FOKM  OF   AN  INDICTMKNT  FOR  MtlBDBB   BY  STRIKING  WITH  A  STICK." 

State  of  Illinois,  1  Of  the  October  term  of  the  Lake  Circuit  Court,  in 

Lake  County  H^'  ^^^®  y^^^  °^  °'^''  ^o^^y'^^^  thousand  eight  hundred 
j  and  fifty-six. 
The  grand  jurors  chosen,  selected  and  sworn  in  and  for  the  county  of 
Lake,  in  the  State  of  Illinois,  in  the  name  and  by  the  authority  of  the  Peo- 
ple of  the  State  of  Illinois,  upon  their  oaths  present  that  William  Jackson, 
alias  David  Jones,  late  of  said  county,  on  the  fourth  day  of  August,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  fifty-six,  at  the '  county 
aforesaid,  in  and  upon  one  Roman  Morris  in  the  peace  of  the  said  people 
then  and  there  being,  did  then  and  there  unlawfully,  willfully,  feloniously, 
and  of  his  malice  aforethought,  make  an  assault,  and  that  the  said  William 
Jackson,  alias  David  Jones,  with  a  certain  stick  of  the  length  of  tliree  feet 
and  of  the  thickness  of  three  inches,  which  he,  the  said  William  Jackson, 
idias  David  Jones,  in  his  hands  then  and  there  had  and  held,  in  and  upon 
the  right  side  of  the  head  and  the  right  jaws  and  upon  the  back  ot  the  neck 
and  spine  of  him,  the  said  Roman  Morris,  did  then  and  there  unlawfully, 
willfully,  feloniously,  and  of  his  malice  aforethought,  strike,  beat  and  wound, 
giving  to  the  said  Roman  Morris,  then  and  there,  with  the  stick  aforesaid, 
several  mortal  wounds  and  bruises,  of  which  said  mortal  wounds  and 
bruises  he,  the  said  Roman  Morris,  on  the  day  and_  year  last  aforesaid,  at 
the  county  aforesaid,  died. 

And  so  the  grand  jurors  afoi-esaid,  upon  their  oaths  aforesaid,  do  say 
that  the  said  William  Jackson,  alias  David  Jones,  him,  the  said  Roman 
Morris,  in  manner  and  form  aforesaid,  on  the  day  and  year  last  aforesaid, 
at  the  county  aforesaid,  unlawfully,  willfully,  feloniously  and  of  his  malice 
aforethought,  did  kill  and  murder,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
same  People  of  the  State  of  Illinois. 

Cari-os  Havbn,  State's  Attorney. 

FORM  OF  AN  indictment  FOB  PRACTICINO  THE   CONFIDENCE  GAME." 

State  of  Illinois  1  ^^  "^®  March  term  of  the  St.  Clair  Circuit  Court 

'  Vss.    in  the  year  of  our  Lord,  one  thousand  eight  hun- 
St.  Clair  Counfrsr.  j         ^^^^  ^^^  sixty-eight. 

The  grand  jurors  chosen,  selected  and  sworn  in  and  for  the  county  of  St. 


'  In  the  original  the  words  "  against  the  peace  of  the  People  of  the  State 
of  Illinois  and  their  dignity,"  were  used  instead  of  the  words  now  used. 
'  Held  suflacient  in  Jackson  «.  People,  18  Ills.,  269. 
"  Held  sufiicient.    Morton  v.  People,  47  Ills.,  469. 
37 
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Clair,  in  the  name  and  by  the  authority  of  the  People  of  the  State  of  Illi- 
nois,' upon  their  oaths  present,  that  Thomas  Morton  and  James  Stewart 
did  on  the  18th  day  of  February,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-eight,  in  the  county  of  St.  Clair  aforesaid,  unlaw, 
fully  and  feloniously  obtain  from  one  Daniel  Hughes  thirty  dollars  of 
his  money,  by  means  and  by  use  of  the  confidence  game,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  People  of  the  State  of  Illinois. 

And  the  jurors  aforesaid,  in  the  name  and  by  the  authority  aforesaid,  up- 
on their  oaths  aforesaid,  do  fm-ther  present  that  Thomas  Morton  and  James 
Stewart,  on  the  day  and  year  aforesaid,  and  in  the  county  aforesaid,  did 
unlawfully  and  feloniously  obtain  from  Daniel  Hughes,  one  United  States 
legal  tender  treasury  note  for  the  payment  of  ten  dollars  and  of  the  value 
often  dollars,  one  bank  note  for  the  payment  of  ten  dollars  and  two  bank 
notes  for  the  payment  of  five  dollars  each,  and  of  the  value  of  five  dollars, 
the  personal  property  of  the  said  Daniel  Hughes,  by  means  and  by  use  then 
and  there  of  the  confidence  game,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
People  of  the  State  of  Illinois. 

J.  B.  Hat,  State's  Attorney. ' 

§  818.  Amendments.  —  Since  the  grand  jury  has  the  exclu- 
sive right  to  find  indictments,  the  court  has  no  power  to  au- 
thorize their  alteration  or  amendment.'  But  in  some  of 
the  states  it  has  been  held  that  the  caption,  which  is  consid- 
ered as  no  part  of  the  indictment,  may  be  amended,^  or  if  a 
mistake  is  made  in  stating  the  time,  it  was  found  that  such 
mistake  may  be  corrected  by  evidence.^  Where  an  indict- 
ment is  found  to  be  defective,  the  practice  in  this  state  is  to 
have  the  same  or  another  grand  jury  find  another  in  the 
proper  form. 

'  This  count  was  held  sufficient,  though  the  words  "  in  the  name  and  by 
the  authority  of  the  People  of  the  State  of  Illinois,"  required  by  the  consti- 
tution, Art.  VI.,  §  33,  were  omitted  in  the  original.  Morton  «.  People,  47 
Ills.,  469. 

"  4  Bur.,  2569;  Sanders  v.  State,  3  Texas,  119;  State  v.  Kennedy,  36  Vt, 
563;  McKinley  v.  State,  8  Humph.,  72;  McCorkle  v.  State,  14  Ind.,  39;  Mc- 
Guire  v.  State,  85  Missis.,  366;  State  v.  Schricker,  29  Mo.,  265;  State  v.  Mc- 
Carty,  2  Chand.,  199. 

^  State  V.  Moore,  1  Ind.,  548;  Moody  v.  State.  7  Blackf.,  434;  Dennis  v. 
State,  5  Pike,  280;  State  v.  McCarthy,  2  Pin.  Wis.,  513;  State  v.  Emmet,  28 
Wis.,  632;  Com.  v.  Brown,  116  Mass.,  339. 

•  Com.  V.  Hines,  102  Mass.,  33. 
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SECTIOlSr  IV. 

Aeeest  upon  Indictment  and  Admitting  to  Bail. 

§  819.  Order  Fixing  the  Amount  of  Bail. 

830.  Capias. 

831.  Amount  of  Bail  Indorsed  on  Writ 

823.  Service  and  Return  of  Capias — Bail. 
833.  Passing  Through  Other  Counties. 

824.  Costs. 

825.  Letting  to  Bail. 
836.  Beoognizance. 

§  819.  Order  Fixing  Amount  of  Bail. —  "  "When  an  indict- 
ment is  found  as  a  true  bill,  if  the  offense  is  bailable,  the  court 
shall  make  an  order  fixing  the  amount  of  bail  to  be  required 
of  the  accused.  When  the  court  orders  process  against  the 
accused  returnable  forthwith,  the  amount  of  bail  need  not  be 
fixed  until  the  accused  is  brought  into  court."^ 

§  820.  Capias.  — "  The  clerk  of  the  court  in  which  the  indict- 
ment is  found  shall  immediately  issue  process  of  capias  for 
the  apprehension  of  each  person  indicted,  directed  to  the 
sheriff,  coroner  or  any  constable  of  the  county  where  such 
person  then  is  supposed  to  be.  When  deemed  necessary, 
warrants  may  issue  to  different  counties  at  the  same  time.'"' 

§  821.  Amount  of  Bail  Indorsed  on  Writ.  —  "When  not  other- 
wise ordered  by  the  court,  the  clerk  shall  indorse  on  the  process 
the  amount  of  bail  required  by  order  of  the  court,  but  when 
the  court  shall  order  the  process  returnable  immediately,  such 
indorsement  shall  not  be  made,  but  the  capias  shall  require 
the  accused  to  be  arrested  and  brought  immediately  to  court.'" 

'  R.  S.,  409,  §  414. 

^  Id.,  415.  There  is  no  reasonable  objection  to  the  issue  of  a  capias  to  he 
used  by  the  bail  to  procure  the  surrender  of  their  principal  to  the  sherifif  in 
the  discharge  of  the  recognizance.    People  v.  Phelps,  17  Ills.,  200. 

3  R.  S.,  409,  §  416. 
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FORM  OP  CAPIAS   FOK   ARKEST  ON  AN   INDICTMENT. 

State  of  Illmois,  )  The  People  of  the  State  of  Illinois,  to  the  sheriff, 
Adams  County.     )         coroner  or  any  constable  of  said  (or )  county. 

We  command  you  that  you  take  C.  D.,  if  to  be  found  in  your  county,  and 
him  safely  keep,  so  that  you  have  his  body  before  the  circuit  court  of  said 
county  of  Adams,  on  the  first  day  of  the  next  criminal  term  thereof,  to  be 

holden  at  the  court  house  on  the Monday  in  the  month  of next, 

(or  "bring  him  forthwith  before  the  circuit  court  of  said  county  of  Adams, 
now  in  session  in  the  city  of  Quincy  in  the  said  county")  to  answer  us  con- 
cerning the  crime  of  (here  insert  the  name  or  a  description  of  the  crime)  with 
which  he  stands  charged  in  a  certain  bill  of  indictment  preferred  against 
him  by  the  grand  jury  of  said  county,  filed  of  record  in  our  said  court,  and 
have  you  then  and  there  this  writ,  and  make  return  thereof  in  what  man- 
ner you  execute  the  same. 

^^,^ , Witness,  N.  M.,  clerk,  and  the  seal  of  our  said  circuit 

iSeal  of       )     court,  at  Quincy,^  this day  of ,  in  the  year  of 
Circuit  Court  f     our  Lord  one  thousand  eight  hundred  and  seventy 

_ ^_~  ]sr.  M.,  Clerk. 

{If  not  returnable  forthwith  the  writ  should  be  indorsed).  "The  officer  exe- 
cuting this  writ  is  directed  to  require  bail  in  the  sum  of dollars." 

By  order  of  the  court. 

Attest,  N.  M.,  Clerk. 

§  822.  Service  and  Return  of  Capias  —  Bail.  —  "  The  sheriff,  or 
in  case  of  his  absence  or  inability,  the  coroner  or  some  one  of 
the  constables  of  the  county  to  which  the  capias  is  directed, 
shall  arrest  the  person  named  in  the  warrant,  and  if  ihe  of- 
fense is  bailable  and  the  writ  is  not  returnable  forthwith,  let 
him  to  bail  if  sufficient  bail  is  offered,  or  if  the  offense  is  not 
bailable  or  sufficient  bail  is  not  offered,  take  his  body  to  the 
jail  of  the  county  where  the  capias  is  returnable,  and  deliver 
him  together  with  the  capias  to  the  keeper  of  the  jail,  there 
to  remain  until  discharged  in  due  course  of  law.  If  the  pro- 
cess is  returnable  forthwith,  the  accused  shall  be  immediately 
brought  into  court,  when  he  shall  be  either  committed,  bailed 
or  tried,  as  the  court  may  direct."^ 

§  823.  Passing  Through  Other  Counties.  —  "  The  officer  having 
the  custody  of  a  prisoner  may  pass  through  any  counties 
which  lie  in  his  route  between  the  place  of  arrest  and  the 

•  R.  S.,  409,  H17. 
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coTinty  to  which  he  is  taking  the  prisoner,  and  may  lodge  the 
prisoner  in  any  jail  on  his  route  for  safe  custody  for  one  night 
or  more,  as  occasion  may  require.'" 

§  824.  Costs.  —  "  The  county  where  the  indictment  is  found 
shall  pay  to  the  officer  his  reasonable  charges  for  his  services 
in  bringing  the  offender  from  another  county.'" 

§  825.  Letting  to  Bail.  —  "  The  officer  making  the  arrest  shall 
let  the  accused  to  bail,  by  his  entering  into  recognizance  in 
the  form  required  by  law,  in  the  amount  specified  in  the  pro- 
cess, with  one  or  more  sufficient  sureties  to  be  approved  by 
the  officer.'" 

FORM  OF  RECOGNIZANCE  ON  ARREST  AFTER  INDICTMENT.' 

State  of  Illinois,  )  ^^ 
Adamg   County.  ) 

Know  all  men  by  these  presents,  That  we,  C.  D.,  B.  F.'  and  Gt.  H.,  of, 
etc.,  are  held  and  firmly  bound  unto  the  People  of  the  State  of  Illinois  in 
the  penal  sum  of  (insert  the  amount  specified  and  indorsed  on.  the  writ')  dol- 
lars for  the  payment  of  which  well  and  truly  to  be  made,  we  bind  ourselves 
our  heirs,  executors  or  administrators,  severally  and  firmly  by  these  pres- 
ents. 

Witness  our  hands  and  seals  this day  of ,  in  the  year  of  our  Lord, 

one  thousand  eight  hundred  and  seventy . 

The  condition  of  the  above  obligation  is  such,  that  if  the  above  bounden 
C.  D.  shall  personally  be  and  appear  at  the  circuit  court,  in  and  for  the 
county  of  Adams  and  State  Illinois,  on  the  first  day  of  the  next  term  there- 
of, to  be  held  at  the  court-house  in  Quincy,  in  the  said  county  on  the 

Monday  in  the  month  of next,  at  the  opening  of  the  court  on  that 

day,  and  from  day  to  day  and  term  to  term,  and  from  day  to  day  of  each 
term,  until  the  final  sentence  or  order  of  the  court,  then  and  there  to  an- 

'  R.  S.,  §  118. 

"  Id.,  409,  §  419.     • 

=  Id.,  g  420. 

*  No  particular  form  is  prescribed  for  a  recognizance.  Shattuck  v.  Peo- 
ple, 4  Scam.,  477 ;  but  it  must  be  to  the  people.  Id. 

'  A  recognizance  by  a  surety  only  where  the  defendant  has  not  appeared, 
has  never  been  in  custody  or  been  served  with  process,  is  not  binding.  Peo- 
ple D.  Slayton,  Breese,  257,  3nd  Ed.,  339.  But  the  bond  is  of  itself  evidence 
that  the  court  required  a  bond  to  be  taken.  Chumasero  v.  People,  18  Ills., 
405. 

°  If  the  bond  is  for  a  larger  sum  than  is  directed  by  the  court,  it  is  a  nul- 
lity; otherwise,  if  it  is  for  a  less  sum.    Chumasero  v.  People,  18  Ills.,  405. 
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swer  to  an  indictment  preferred  against  him'  by  tlie  grand  j  ury  of  the  county 
aforesaid,  at  the  suit  of  the  People  of  the  State  of  Illinois,  for  and  concern- 
ing the  crime  of  (Jiere  insert  the  name  or  description  of  the  crime),  with 
which  the  said  C.  D.  stands  charged  in  said  court,  and  shall  not  depart 
thence  without  leave  of  said  court,  then  this  recognizance  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

Witness  our  hands  and  seals  this day  of .  A.  D.  18 — . 

0.  D.    [Seal.] 
B.  F.    [Seal.] 
G.  H.     [Seal.] 
I  certify  that  the  above  recognizance  was  taken  and  entered  into  before, 

and  approved  by  me  this day  of ,  A.  D.  18 — . 

G.  C,  Sheriff  of  A.  U.,  Ills. 

§826.  Recognizance.  —  A  recognizance  is  not  void  because 
it  fails  to  show  that  the  bail  was  fixed  by  the  court  and  in 
dorsed  on  the  writ  by  the  clerk,^  nor  if  taken  in  open  court, 
because  taken  for  a  larger  sum  than  that  indorsed  on  the 
writ.'  A  recognizance  void  as  to  part  is  void  as  to  the  whole 
sum  named.*  Where  the  file  mark  has  been  omitted  on  a 
recognizance  it  may  at  a  subsequent  term  be  filed,  nunc  pro 
twnc  by  order  of  the  court.' 

'  Where  a  recognizance  recited  that  the  grand  jury  "  made  a  present- 
ment," and  was  conditioned  to  appear  and  answer  "  said  presentment,"  it 
was  held  that  it  sufficiently  appeared  that  an  indictment  had  been  found. 
Wood  v.  People,  16  Ilia.,  171. 

'  Vancel  d.  People,  16  Ills.,  120. 

'  Chumasero  v.  People,  18  Ills.,  405. 

•  Waugh  v.  People,  17  Ills.,  560. 

'  Farlan  v.  People,  13  Ills.,  9. 
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bECTION  V. 

Counsel — Motion  to  Quash  Indictment — Aeeaignment — 

Pleas. 

§  827.  Appoiutment  of  Counsel  for  the  Accused — Compensation. 

828.  Private  Consultation  with  Counsel. 

829.  Copy  of  Indictment. 

830.  Motion  to  Quash  Indictment. 

831.  When  Made. 

833.  In  what  Cases. 
838.  Cases  Enumerated. 

834.  As  to  the  Discretion  of  the  Court  in  Granting  a  Motion  to  Quash  an 

Indictment. 
83.5.  The  Arraignment. 

836.  Plea. 

837.  Plea  of  Guilty  Explained. 

838.  Standing.  Mute. 

839.  Order  of  Pleading. 

840.  As  to  Pleading  in  Bar  and  in  Abatement  at  the  Same  Time. 

841.  Pleas  to  the  Jm-isdiction. 

842.  Demurrer,  when  Proper. 

843.  Demurrers  Classified   and   Defined — When  to  be  Special — To  be 

Overruled  if  there  is  one  Good  Count. 

844.  What  Objections  may  be  Reached  by  a  Demurrer. 

845.  Judgment  on  a  Demurrer — Answering  Over. 

846.  What  may  be  Plead  in  Abatement  and  what  in  Bar. 

847.  Cases  Enumerated  where  a  Plea  in  Abatement  is  Proper. 

848.  Requisites  of  a  Plea  in  Abatement. 

849.  Procedure  where  a  Plea  in  Abatement  has  been  Plead. 

850.  Evidence. 

851.  Judgment  on  Plea  in  Abatement — Answering  Over. 

852.  Defendant  may  Plead  Several  Pleas  at  the  Same  Time. 

853.  What  may  be  Proved  under  a  Plea  of  Not  Guilty 

854.  Plea  of  Not  Guilty  may  be  Withdrawn. 

855.  Requisites  of  a  Former  Conviction  or  Acquittal. 

856.  Pardon. 

857.  Statute  of  Limitations. 

§  827.  Appointment  of  Counsel  for  the  Accused — Compensation. — 

The  constitution  of  this  state  provides  that  "in  all  criminal 
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prosecutions  the  accused  shall  have  the  right  to  appear  and 
defend  in  person  and  by  counsel.'"  And  it  is  also  provided 
by  statute  that  "every  person  charged  with  crime  shall  be 
allowed  counsel,  and  when  he  shall  state  upon  oath  that  he 
is  unable  to  procure  counsel,  the  court  shall  assign  him  com- 
petent counsel,  who  shall  conduct  his  defense.'"  The  court 
may  compel  the  counsel  as  an  officer  of  the  court,  subject  to 
its  authority  to  defend  the  accused  against  unjust  conviction.' 
In  making  the  defense  the  counsel  only  performs  an  official 
duty  for  which  no  compensation  is  provided;  therefore  he 
cannot  recover  from  the  county  pay  for  such  services.' 

§828.  Private  Consultation  with  Counsel. — The  statute  pro- 
vides that  "in  all  cases  counsel  shall  have  access  to  persons 
confined,  and  shall  have  the  right  to  see  and  consult  such 
persons  in  private."^  And  there  is  another  statute  which 
makes  an  officer  having  the  custody  of  the  accused  liable  to 
him  for  a  penalty  of  one  hundred  dollars  for  refusing  to  allow 
him  to  see  and  consult  with  any  practicing  attorney  in  this 
state  which  the  accused  may  desire  to  see.'  "Whether  such 
officer  for  such  refusal  may  also  be  punished  for  a  palpable 
omission  of  duty  under  the  statute,'  does  not  seem  clear. 

§  829.  Copy  of  Indictment. — -"Every  person  charged  with 
treason,  murder  or  other  felonious  crime,  shall  be  furnished, 
previous  to  his  arraignment,  with  a  copy  of  the  indictment, 
and  a  list  of  the  jurors  and  witnesses.  In  all  other  cases  he 
shall  at  his  request,  or  the  request  of  his  counsel,  be  furnish- 


'  R.  S.,  60  Const,  of  Ills,,  Art.  II.,  §  9. 

"RS.,  410,  §433. 

'  Vise  t).  Hamilton,  19  Ills.,  78, 79 ;  Carpenter  ii.  County  of  Dane,  9  Wis.,  274 ; 
County  of  Dane  v.  Smith,  13  Wis.,  583. 

*  Vise  V.  Hamilton,  19  Ills.,  78 ;  Rowe  s.  Yuba  County,  17  Cal.,  61 ;  contra, 
Web  V.  Baird,  6  Ind.,  13, 18 ;  Blythe  v.  State,  4  Ind.,  535 ;  Carpenter  v.  County 
of  Dane,  9  Wis.,  374;  County  of  Dane  v.  Smith,  18  Wis.,  583;  Hall  «.  Wash- 
ington, 3  Greene  Iowa,  473 ;  Samuels  b.  Dubuque,  13  Iowa,  536 ;  Com.  n. 
Hall,  7  Walts,  390. 

'R.  S.,410,  §433. 

•Id.,  387,  §329. 

'  Id.,  383,  §208;  Id.,  395,  §292. 
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ed  with  a  copy  of  the  indictment  and  a  list  of  the  jurors  and 
witnesses.'" 

§  830.  Motion  to  Qnash  Indictment.  —  "All  exceptions  which 
go  merely  to  the  form  of  an  indictment  shall  be  made  before 
trial,  and  no  motion  in  arrest  of  judgment  or  writ  of  error, 
shall  be  sustained  for  any  matter  not  affecting  the  real  merits 
of  the  offense  charged  in  the  indictment.  No  indictment 
shall  be  quashed  for  the  want  of  the  words,  "with  force  and 
arms,"  or  "of  occupation,  or  place  of  residence  of  the  accused," 
nor  "by  reason  of  the  disqualification  of  any  grand  juror."^ 

§  831.  When  Made.  —  The  words  of  the  statute  requiring  the 
motion  to  "be  made  before  trial,'"  have  been  construed  to  mean 
before  pleading,^  and  since  these  motions  are  of  a  dilatory 
character  they  are  required  to  be  made  in  apt  time,^  that  is  at 
the  earliest  practicable  moment." 

§  832.  In  Wliat  Cases.  —  "Where  a  defect  appears  upon  the 
face  of  the  indictment  or  of  a  count  in  it,  a  motion  to  quash 
the  indictment  or  count  should  be  sustained  by  the  court;' 
but  where  the  defect  does  not  so  appear,  the  better  practice 
would  be  to  plead  it  in  abatement;'  although  there  are  numer- 


'  R.  S.,409,  §  481.  If  a  copy  of  the  indictment  and  a  list  of  tlie  jurors 
and  witnesses  are  not  fuinislied  on  demand  made  before  pleading  it  is 
error,  but  the  error  will  not  be  available  unless  the  fact  is  preserved  by  a 
bill  of  exceptions.    McKenney  v.  People,  2  Gilm.,  540. 

=  E.  S.,  408,  §411. 

=  Curtis  V.  People,  Breese,  197,  2d  Ed.,  256 ;  Stone  d.  People,  2  Scam.,  333; 
Townsend  v.  People,  3  Scam.,  329 ;  Connolly  v.  People,  3  Scam.,  477. 

'  Guykowski  v.  People,  1  Scam.,  476 ;  Winship  «.  People,  51  Ills.,  296 ; 
Foster,  361 ;  Rex  «.  Rockwood,  Holt,  684;  "Weinzorpflia  v.  State,  7  Blackf., 
186 ;  Thomason  v.  State,  32  Ga.,  499. 

"  Winship  i>.  People,  51  Ills.,  398. 

'  HoUoway  ii.  Freeman,  23  Ills.,  302. 

'  State  V.  Rickey,  4  Halst.,  398;  Wickwire  v.  State,  19  Conn.,  477;  Com.  v. 
Church,  1  Barr,  105;  Broward  v.  State,  9  Fla.,  423;  HoUoway  v.  Freeman 
33  Ills.,  301 ;  Rowan  «.  Taylor,  1  Pin.  Wis.,  335;  Dutel,  v.  State,  4  Greene 
Iowa,  125. 

"  HoUoway  v.  Freeman,  22  Ills.,  201 ;  Cruikshank  v.  Brov/n,  5  Gilm.,  77 ; 
Schoonhoven  v.  Gott,  20  Ills.,  46 ;  Reaugh  i).  McOonnell,  36  Ills.,  378 ;  Win- 
dette.  Hamilton,  53  Ills,,  180;  States.  Hensley,  7  Blackf.,  324;  McNab». 
Bennett,  66  Ills.,  157. 
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ous  authorities  holding  that  the  facts  outside  of  the  record 
making  an  indictment  defective  may  be  made  to  appear  by 
affidavit'  or  the  admission  of  the  prosecuting  attorney.^ 

§  833.  Cases  Enumerated. — A  motion  to  quash  is  the  proper 
and  only  remedy  where  the  indictment  omits  to  state  that  it 
was  found  upon  the  "oath"  of  the  grand  jury,'  or  where  the 
name  of  the  prosecutor  is  not  indorsed  on  the  indictment 
when  required  by  tlie  statute  ;■•  or  where  the  names  of  the  wit- 
nesses on  whose  evidence  tlie  indictment  was  found  are  not 
indorsed  thereon;'^  or  where  there  was  an  irregularity  in  im- 
paneling the  grand  jury;^  or  where  there  is  not  sufficient 
certainty  in  tlie  allegations  of  the  count  or  indictment;'  or 
where  a  fact  appears  by  way  of  recital  and  not  by  positive 
averment;^  or  where  the  allegations  in  a  count  are  repugnant, 
that  is,  contradict  each  other;'  or  where  the  count  is  bad  for 
duplicity."*  An  indictment  or  count  may  be  quashed  on  mo- 
tion if  not  in  the  name  and  by  the  authority  of  the  People 
of  the  State  of  Illinois,"  or  if  it  does  not  conclude  "  against 
the  same  People  of  the  State  of  Illinois"  ;'^  or  if  the  words  "A 
true  bill,"  signed  by  the  foreman  of  the  grand  jury,  are  not 

'  1  Bish.  Or.,  P.  §  763 ;  Reg.  v.  Hearn,  9  Oox  C.  C,  433,  436;  State  v.  Hor- 
ton,  63  N.  C,  595 ;  Keg.  v.  Stookley,  3  Gale  &  D.,  728 ;  Stone  ».  People,  2 
Scam.,  333;  Norris  House  v.  State,  3  Greene  Iowa,  513. 

'  1  Bish.  Cr.  P.,  §  763 ;  Rex  v.  Pewterus,  2  Stra.,  1026. 

'  Curtis  V.  People,  Breese,  197,  2cl  Ed.,  353 ;  State  v.  Ostrander,  18  Iowa, 
487. 

*  2  R.  S.,  408,  §  409 ;  Verzain  v.  People,  40  Ills.,  397 ;  Winsliip  v.  People, 
51  Ills.,  296. 

'  McKinney  v.  People,  2  Gilm.,  540,  552. 

'  Stone  V.  People,  2  Scam.,  338 ;  Dutel  «.  State,  4  Greene  Iowa,  125 ;  Dixon 
V.  State,  4  Greene  Iowa,  381 ;  contra,  State  v.  Hensley,  7  Blackf.,  334. 

'  Stone  !).  People,  3  Scam.,  338. 

"  Townsend  d.  People,  3  Scam.,  326. 

°  State  v.  Johnson,  5  Jones  N.  C,  221. 

'»  State  V.  Brown,  8  Humph.,  89;  People  v.  Shotwell,  37  Cal.,  394;  Shafer 
«.  State,  26  Ind.,  191;  Simons  v.  State,  35  Ind.,  331;  Com.  v.  Tuck,  20  Pick., 
861. 

"  Whitesides  v.  People,  Breese,  4,  2d  Ed.,  31 ;  Donnelly  v.  People,  11  Ills., 
552;  Wright  ». People,  15  Ills..  417;  Wright!).  People,  59  Ills.,  94. 

"  U.  S.  V.  Crittenden,  Hemp,  61 ;  U.  S.  v.  Lemmons,  Hemp,  63. 
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indorsed  on  the  indictment;'  or  if  the  indictment^  or  count' 
does  not  allege  facts  suiScient  to  constitute  a  crime;  but  ac- 
cording to  some  of  the  decisions,  neither  the  indictment  nor 
count  should  be  quashed  on  motion  in  a  doubtful  case,  for  in 
such  case  the  court  should  require  the  defendant  to  demur.'' 
All  of  these  objections,  except  that  the  indictment  or  count 
does  not  allege  facts  suflScient  to  constitute  a  crime,*  are  waived 
by  pleading  and  going  to  trial.^  The  motion  to  quash  the  in- 
dictment, like  a  demur,  must  distinctly  specify  wherein 
the  indictment  is  insufficient.' 

§  834:.  As  to  the  Discretion  of  the  Court  in  Granting  a  Motion  to 
Quash  an  Indictment. — It  has  been  held  that  the  granting  of  a 
motion  to  quash  an  indictment  for  insufficiency  was  in  the 
discretion  of  the  court,*  and  that  therefore  error  does  not  lie 
on  its  refusal.'     But  the  rule  is  otherwise  in  this  state.*" 

§  835.  The  Arraignment  consists  in  calling  the  prisoner  to 
the  bar  by  his  name,  commanding  him  to  hold  up  his  hand, 
reading  over  to  the  accused  the  indictment  and  asking  him 
whether  he   is  guilty  or   not  guilty  of  the  offense   therein 

■  Nomaque  «.  People,  Breese,  109,  2d  Ed.,  145 ;  Gardiner  v.  People,  3 
Scam.,  85;  State  v.  Freeman,  13  N.  H.,  488;  Dutel  v.  State,  4  Greene  Iowa, 
125 ;  Huglies  v.  State,  4  Iowa,  554. 

'  1  Blsh.  Cr.  P.,  §772,  Doug.,  253;  Com.  v.  Clark,  6  Grat.,  675;  People  v. 
Eckford,7  Cowen,  535;  Com.  v.  Huflf,  14  Grat.,  648;  States.  Beard,  1  Dutch., 
384;  State  v.  Robinson,  9  Foster  N.  H.,  727;  Rex  v.  Burket,  Andr.,  230;  R. 
V.  Simon,  1  Bur.,  516. 

'  Jones  V.  State,  6  Humph.,  435 ;  State  v.  Woodard,  21  Mo.,  265 ;  State  v. 
Wishon.  15  Mo.,  503 ;  King  v.  State,  10  Texas,  281 ;  Scott  v.  Com.,  14  Grat,, 
687. 

*  1  Whart.  Cr.  L.,  §  519 ;  Com.  v.  Eastman,  1  Cush.,  189 ;  Respublica  e. 
Cleaver,  4  Yeates,  69 ;  State  v.  Smith,  1  Murphy,  713 ;  People  v.  Eckford,  7 
Cowen,  535. 

'  State  V.  Potter,  28  Iowa,  554. 

"  Hughes  V.  State,  4  Iowa,  554;  State  v.  Axt,  6  Iowa,  511. 

'  State  -B.  Maurer,  7  Iowa,  406. 

» 1  "Whart.  Cr.  L.,  §  519 ;  People  v.  Eckford,  7  Cowen,  535. 

'  Com.  V.  Eastman,  1  Cush.,  189 ;  State  ».  Conrad,  21  Mo.,  271 ;  State  v.  Put- 
nam, 38  Me.,  296. 

'-"Guykowski  v.  People,  1  Scam.,  476;  Conolly*.  People,  3  Scam.,  474; 
Winshipj).  People,  51  Ills.,  296;  Whitesides  v.  People,  Breese,  4, 2d  Ed.,  21; 
Fairlee  «.  People,  11  Ills.,  4. 
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charged  against  him.'  The  indictment  is  usually  read  to  the 
prisoner,  though  a  copy  of  the  indictment  has  previously  been 
furnished  to  him.^  But  it  is  competent  for  the  prisoner  with 
the  consent  of  the  court  to  waive  the  reading;  and  if  thus 
waiving  he  pleads  to  the  indictment,  the  transaction  will  be 
equivalent  Ho  a  formal  arraignment  and  plea."  If,  however, 
no  plea  is  entered  by  the  accused  or  his  couijsel,  there  is  no 
issue,  and  without  an  issue  there  is  nothing  to  be  tried,  in 
which  case  on  conviction,  it  is  error  to  sentence  the  accused.^ 
The  arraignment  and  plea  in  cases  of  felonies  are  essential  to 
the  formation  of  the  issue,  but  in  cases  of  misdemeanor  pun- 
ishable only  by  a  fine,  the  plea  of  not  guilty  may  be  entered 
either  by  the  accused  or  his  counsel  without  arraignment.* 
A  plea  by  an  attorney  of  a  party  indicted  for  a  felony,  filed 
without  the  arraignment  of  the  accused  in  his  absence  is  a 
nullity.'  In  cases  of  felony  in  all  proceedings,  subsequent  to 
the  arraignment,  the  accused  must  appear  in  person ;  and  the 
record  must  show  such  appearance.'  If  it  does  not  appear 
in  such  cases  from  the  record  that  the  accused  was  furnished 
with  a  copy  of  the  indictment  and  a  list  of  the  witnesses,  and 
required  to  plead  before  he  was  placed  on  trial,  the  judgment 
will  be  reversed.* 

§  836.  Plea.  —  The  statute  provides  that  "  upon  the  arraign- 
ment of  the  prisoner,  it  shall  be  sufficient  without  complying 

'  1  Bish.  Or.  P.,  g  728 ;  1  Arch.  C.  P.  &  PI.,  350. 

'  Rex  V.  Hensey,  1  Bur.,  642. 

'  1  Bish.  Cr.P.,  733;  Goodin  v.  State,  16  Ohio  S.,  344;  Washburn  v.  Peo- 
pie,  10  Mich.,  372;  Johnson  v.  People,  22  Ills.,  314. 

'  Johnson  v.  People,  33  Ills.,  317 ;  Douglass  v.  State,  8  Wis.,  820;  Powell 
■B.  U.  S.,  1  Morris,  17;  Sartorius  v.  State,  34  Missis.,  602;  Aylesworth  v.  Peo- 
ple, 65  Ills.,  301 ;  State  v.  Hardie,  3  Murphy,  333. 

'  1  Bish.  Cr.P.,  §268;  Johnson  v.  People,  32  Ills.,  317;  Bx parte  Ti-acy, 
25  Vt.,  93;  Warren  ».  State,  19  Ark.,  314;  U.  S.  v.  Leckie,  Sprague,  227;  U. 
S. «.  Mayo,  1  Curt.  C.  C,  433. 

•  McQuillen  v.  State,  8  Sm.  &  M.,  587 ;  Sperry's  Case,  9  Leigh,  623 ;  Sailer 
V.  State,  1  Harring.,  357;  Dunn  v.  Com.,  6  Barr,  384. 

'  1  Arch.  C.  P.  &  PI.,  351 ;  Sperry's  Case,  9  Leigh,  633;  Sailer  v.  State,  1 
Harring.,  357 ;  Dunn  v.  Com.,  6  Barr,  384. 

'  McKinney  v.  People,  2  Gilm.,  540 ;  Yundt  v.  People,  65  Ills.,  874;  contra. 
State  V.  Winstrand,  37  Iowa,  110. 
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with  any  other  form,  to  declare  orally,  by  himself  or  his  coun- 
sel, that  he  is  not  guilty;  which  plea  shall  be  immediately 
entered  upon  the  minutes  of  the  court  by  the  clerk,  and  the 
■  mention  of  the  arraignment,  and  such  plea  shall  constitute  the 
issue  between  the  people  of  the  state  and  the  prisoner.  And  if 
the  clerk  neglects  to  insert  in  the  minutes  the  said  arraign- 
ment and  plea,  it  may  and  shall  be  done  at  any  time  by  or- 
der of  the  court,  and  then  the  error  or  defect  shall  be  cured.'" 

§  837.  Plea  of  Guilty  Explained.  — "  In  cases  where  the  party 
pleads  "guilty,"  such  plea  shall  not  be  entered  until  the  court 
shall  have  fully  explained  to  the  accused  the  consequences' of 
entering  such  plea;  after  which,  if  the  party  persists  in  plead- 
ing "guilty,"  such  plea  shall  be  received  and  recorded,  and 
the  court  shall  proceed  to  render  judgment  and  execution 
thereon,  as  il  he  had  been  found  guilty  by  a  jury.  In  all  cases 
where  the  court  possesses  any  discretion  as  to  the  extent  of 
the  punishment,  it  shall  be  the  duty  of  the  court  to  examine 
witnesses  as  to  the  aggravation  and  mitigation  of  the  of- 
fense."^ 

§  838.  Standing  Mute.  —  "  In  all  cases  where  the  party  on 
being  arraigned,  obstinately  stands  mute  or  refuses  to  plead, 
the  court  shall  order  the  plea  if  "not  guilty"  to  be  entered  on 
the  minutes,  and  the  trial,  judgment  and  execution  shall  pro- 
ceed in  the  same  manner  as  it  would  have  done  if  the  party 
had  pleaded  "  not  guilty."' 

§  839.  Order  of  Pleading.  —  The  following  is  a  general  out- 
line of  the  order  of  pleading  in  criminal  cases  :* 

1.  Pleas  to  the  Jurisdiction. 

2.  Demurrers. 

3.  Dilatory  Pleas  Including  Pleas  in  Abatement. 

4.  Pleas  in  Bar  of  the  Indictment. 

1.  Autrefois  Acquit. 

2.  Autrefois  Convict. 


'R  S.,  410,  §423. 

'Id.,  §434. 

'  Id.,  §  435. 

*1  Chltty  Or.  L.,  434;  McQulllen  v.  State,  8  Sm.  &  M.  587. 
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5.  Pleas  to  the  Matter  of  the  Indictment. 

1.  ISTot  Guilty. 

2.  Special  Pleas. 

It  has  been  held  that  it  is  too  late  to  introduce  a  plea  in  abate- 
ment after  the  defendant  has  pleaded  in  bar ,^  unless,  indeed,  he 
obtains  leave  of  the  court  to  withdraw  the  one  and  substitute 
the  other,  for  the  plea  in  bar  tendered  alone,  admits  whatever  is 
a  ground  only  of  abatement.^  So  any  plea  to  an  indictment 
admits  its  genuineness  as  a  record.' 

§  840.  As  to  Pleading  in  Bar  and  in  Abatement  at  the  Same  Time. 
— ^But  according  to  some  of  the  authorities,  a  defendant  may 
plead  any  number  of  pleas  at  one  time,  whether  in  bar  or  in 
abatement,  provided  they  are  not  repugnant  the  one  to  the 
other.^  And  it  has  been  held  that  the  defendant  cannot  be 
compelled  at  the  trial  in  a  criminal  case  to  select  and  rely 
upon  one  of  several  pleas  in  abatement  submitted  by  him.^ 
Although  there  is  good  authority  for  saying  that  in  prosecu- 
tions for  a  misdemeanor,  the  defendant  cannot  plead  over  to 
the  offense,^  together  with  a  plea  in  abatement,  while  he  may 
in  cases  of  a  felony.' 

1.  Pleas  to  the  Jueisdiction. 

§841.  When  Necessary.  —  A  plea  to  the  jurisdiction  of  the 
court  may  be  interposed  without  making  any  answer  to  the 

■  1  Chitty  Cr.  L.,  447;  Rex  v.  Purchase,  C.  &  M.,  617;  State  v.  Farr,  12 
Rich.,  24;  State ».  Montague,  3  McCord,  357 ;  Com.  ».  Butler,  1  Allen,  4; 
Hastings  v.  Bolton,  1  Allen,  529;  McQuillen  t>.  State,  8  Sm.  &  M.,  587;  Com. 
V.  Dedham,  16  Mass.,  146. 

=  Eberly  v.  Moore,  34  How.  U.  8.,  147, 158;  Rex  v.  Knowles,  1  Salk.,  47; 
Kinloch's  Casei,  Poster,  16. 

'  State  v.  Clarkson,  3  Ala.,  378. 

*  2  R.  S.,  778,  g29;  1  Chitty  Cr.  L.,  447;  1  Bish.  Cr.  P.,  §758;  3  Hawks 
P.  C.  C,  23,  §138;  State  v.  Allen,  1  Ala.,  442;  Buzzard  v.  State,  30  Ark., 
106;  Com.  ■».  Long,  3  Va.  Cas.,  318  ;  Schram  «.  People,  29  Ills.,  163;  contra. 
Hill  v.  State,  2  Yerg.,  248;  State  o.  Copeland,  3  Swan  Teun.,  636. 

'  State  «.  Greenwood,  5  Port,,  474,  483;  Com.  o.  Long,  3  Va.  Cas.,  818. 

•  1  Chitty  Cr.  L.,  447. 
'Id. 
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charge  itself,^  but  such  a  plea  is  seldom  necessaiy  in  this  state, 
for  an  objection  for  want  of  jurisdiction  of  the  court  over  the 
subject  matter  may  be  taken  at  any  time  without  pleading  it.^ 
The  judgment  in  all  cases  on  overruling  a  plea  to  the  juris- 
diction must  be  that  the  defendant  answer  over  to  the  charge 
in  the  indictment.^ 

2  Demueeees. 

§  842.  Demurrers,  when  Proper. — Whenever  an  indictment  or 
plea  does  not  allege  facts  sufficient  to  constitute  a  crime  or 
defense,  or  is  otherwise  defective  in  substance  or  form,  the 
objection  may  be  taken  by  demurrer,*  though  the  objection 
to  an  indictment  is  usually  taken  by  a  motion  to  quash  it,'^ 
yet  it  has  been  held  that  an  indictment  should  not  be  quashed 
on  motion  in  a  doubtful  case,  for  the  reason  that  the  objection 
should  be  taken  by  demurrer.*  A  demurrer  to  an  indict- 
ment will  not  be  received  while  there  is  a  plea  pending,^  al- 
though the  court  in  its  discretion  may  permit*  or  refuse  to 
permit'  the  defendant  to  withdraw  his  plea  and  demur  when 
he  cannot  demur  as  of  right. 

§  84.3.  Demurrers  Classified  and  Defined — When  to  be  Special — 
To  be  Overruled  If  there  is  One  Good  Count.  —  Demurrers  are  of 
two  kinds,  general  and  special;  the  latter  being  called 
special  because  they  assign  some  special  cause  of  demurrer, 
while  the  former  assign  none.-'"  At  common  law  duplicity 
can  be  reached  only  by  a  motion  to  quash  or  by  special  de- 

"  3  Hale  P.  C,  356  ;  1  Bish.  Or.  P.,  §  736  ;  1  Whart.  Cr.  L.,  534. 

"  1  East,  853;  6  East,  583;  Beg.  v.  Heane,  9  Oox.  C.  0.,  433;  Bell  v.  Com., 
8  Grat.,  600 ;  Justice  «.  State,  17  Ind.,  56. 

'  1  Bish.  Cr.  P.,  §786;  Eex  ».  Hollis,  1  Trem.  P.  C,  303. 

'  1  "Whart.  Cr,  L.,  §  537 ;  Lazier  v.  Com.,  10  Grat.,  708 ;  Rex  v.  Fearnley,  1 
T.  R.,  316. 

'  Ante  §  882. 

"  Com.  11.  Eastman,  1  Cush.,  189 ;  Respublicae.  Cleaver,  1  Murphy,  213 ;  Peo- 
ple V.  Eckford,  7  Cowen,  535. 

^  1  Bish.  Cr.  P.,  §  780. 

'  Reg.  4).  Purchase,  C.  &  M.,  617;  Reg.  u.  Fader  man,  1  Den.  C.  C,  565; 
Reg.  V.  Shields,  3  Crawf.  &  Dix  C.  C,  380. 

'  Reg.  V.  Brown,  17  Law  J.  N.  S.  M.  C,  145. 

1°  1  Bish.  Cr.  P.,  §  775. 
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murrer,'  but  it  has  been  held  that  as  a  general  rule  an  objec- 
tion to  the  mere  form  of  an  indictment  or  plea  may  be  taken 
on  a  general  demurrer  to  the  same  effect  as  upon  a  special,^ 
although  under  our  practice  a  demurrer  to  an  indictment  or 
plea  for  a  mere  defect  of  form  must  distinctly  specify  wherein 
the  defect  consists.'  A  general  demurrer  to  the  whole  indict- 
ment, containing  one  good  count,  must  be  overruled,^  but  a 
demurrer  to  a  specified  count  in  an  indictment  which  is  bad 
may  be  sustained  without  in  any  way  aflecting  the  counts 
which  are  good.' 

FORM  OF  DEMURRER  TO  AN  INDICTMENT. 

State  of  Illinois,  ) 

County.     )  In  Circuit  Court. 

To  the Term,  A.  D.  18—. 

C.  D. 
ads. 
The  People  of  the  ^nd  tj^g  said  C.  D.,  in  his  own  proper  person  comes 

State  of  Illinois,  j  into  court  here,  and  having  heard  the  said  indict- 
ment read,  says  that  the  said  indictment  and  each  and  every  count  therein 
and  the  matters  therein  contained,  in  manner  and  form  as  the  same  are  above 
stated  and  set  forth  are  not  sufficient  in  law,  and  that  he  the  said  CD.  is 
not  bound  by  law  to  answer  the  same ;  and  this  he  is  ready  to  verify ;  where- 
fore for  want  of  a  sufficient  indictment,  in  this  behalf  the  said  C.  D.  prays 
judgment,  and  that  by  the  court  he  may  be  dismissed  and  discharged 
from  the  said  premises  in  the  said  indictment  specified.  {If  it  is  desired  to 
make  the  demurrer  special,  then  add)  And  the  said  0.  D.  assigns  the  follow- 
ing special  causes  for  demurrer  to  the  said  indictment,  and  to  each  and 
every  count  therein,  to  wit. : 
1st.  That  (here  insert  the  special  causes  of  demurrer). 

CD. 

'  1  Bish.  Cr.  P.,  §§443,  775;  Kilbouru  v.  State,  9  Conn.,  563;  Traney  v. 
True,  36  Ills.,  184;  Armstrong  «.  Webster,  30  Ills.,  333 ;  contra,  State  v,  Mer- 
rill, 44  N.  H.,  634;  State  v.  Howe,  1  Rich.,  360. 

'  Lazier  v.  Com.,  10  Grat.,  708 ;  Com.  v.  Jackson,  2  Va.  Cas:,  501. 

"Armstrong  <;.  Webster,  30  Ills.,  333;  Bentham  e.  State,  1  Iowa,  543; 
State  V.  Maurer,  7  Iowa,  436. 

'  Ingraham  v.  State,  39  Ala.,  347. 

'  Turner  v.  State,  40  Ala.,  31, 
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FOKM   OF  A   DEMCKREB   TO    A   PLEA. 

State  of  Illinois,  > 

County,    j  ^^"  In  Cikcuit  Court. 

To  the Term,  A.  D.  18—. 

The  People  of  the  1 
State  of  Illinois,  I 

"*•  [         And  J.  P.,  state's   attorney  for  said  county,  who 

*-'•  ^-  J      prosecutes  for  the  said  people  in  this  behalf,  as  to  the 

said  first  (or  second)  plea  of  the  said  C.  D.  by  him  above  pleaded,  says  that 
the  same  and  the  matters  therein  contained  in  the  manner  and  form  as  the 
same  are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar  or 
preclude  the  said  people  of  the  state  of  Illinois  from  prosecuting  the  said 
indictment  against  him,  the  said  C.  D. ;  and  that  the  said  people  are  not 
bound  by  the  law  of  the  land  to  answer  the  same ;  and  this  the  said  J.  P., 
who  prosecutes  as  aforesaid,  is  ready  to  verify ;  wherefore,  for  want  of  a 
suflScient  plea  in  this  behalf,  he  the  said  J.  P.,  for  the  said  people  prays' 
judgment,  and  that  the  said  C.  D.  may  be  convicted  of  the  premises  of  said 
indictment  specified. 

J.  P.,  State's  Attorney. 

§  844.  What  Objections  may  be  Reached  by  a  Demurrer. — Upon 
a  demurrer  to  an  indictnaent  the  court  must  look  to  the  whole 
record  to  see  whether  they  are  warranted  in  giving  judgment 
on  it;^  objections  therefore  to  the  jurisdiction  of  the  court  to 
the  substance  and  structure  of  the  indictment  are  alike  reach- 
ed in  this  way.'  If  the  demurrer  is  to  a  replication  or  plea, 
it  is  carried  back  to  the  plea  or  indictnaent,  and  judgment 
must  be  rendered  on  the  demurrer  against  the  party  whose 
pleading  was  first  defective  in  substance;  therefore  on  de- 
murrer to  a  plea  if  the  indictnaent  is  bad,  judgment  must  be 
rendered  for  the  defendant;'  but  possibly  the  defendant,  after 
pleading  not  guilty,  is  estopped  from  carrying  a  demurrer  to 
his  other  pleas  back  to  the  indictment.* 

'  A  demurrer  to  a  plea  in  abatement  is  in  the  same  form  except  that 
it  concludes  with  praying  judgment  that  the  said  indictment  may.be  ad- 
judged good,  and  that  the  said  0.  D.  may  further  answer  thereto,  etc.  1 
Bish.  Cr.  P.,  §  777. 

"  2  Hale  P.  C,  257. 

'  1  Arch  C.  P.  &  PI.,  381 ;  Rex  v.  Fearnley,  1  T.  R.,  316,  320. 

*  1  Chitty  PL,  668 ;  Snyder,  v.  State  Bank,  Breese,  161 ;  Phoebe  v.  Jay, 
Breese,  268 ;  McDonald  v.  Wilkie,  13  Ills.,  22;  P.  &  0.  E.  R.  Co.  v.  Neil, 
16  Ills.,  269 ;  Adams  v.  Hardin,  19  Ills.,  273  ;  Ward  ».  Stout,  32  Ills.,  399. 

*  Brawner  v.  Lomax,  23  Ills.,  496;  Wear  v.  J.  &  S.  R.  R.  Co.,  24  Ills.,  593; 

38 
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§  845.  The  Judgment  —  Answering  Over.  —  The  judgment  for 
the  defendant  upon  demurrer,  is  that  he  be  dismissed  and  dis- 
charged from  the  premises.*  When  judgment  is  against  the 
defendant  on  a  demurrer  to  an  indictment  for  a  misdemeanor, 
it  is  final  unless  the  demurrer  is  permitted  to  be  withdrawn,^ 
and  it  is  in  the  discretion  of  the  court  to  allow  the  defendant 
to  plead  over  in  such  a  case  or  not.  The  defendant  cannot  in- 
sist upon  pleading  over  as  a  matter  of  right.'  In  felonies  the 
judgment  on  a  demurrer,  if  against  the  defendant,  in  all  cases 
is  that  he  answer  over.^ 

3.   DiLATOET  Pleas  Including  Pleas  in  Abatement. 

§  846.  What  to  be  Plead  in  Abatement  and  what  in  Bar. — ^What- 
ever defeats  or  prevents  a  conviction  on  the  present  indict- 
ment, but  does  not  preclude  the  people  from  again  indicting 
and  convicting  the  defendant  for  the  offense  charged,  should 
be  plead  in  abatement.^  But  whatever  matter  of  defense 
shows  that  the  defendant  cannot  be  convicted  of  any  offense 
should  be  plead  in  bar.' 

§  847.  Cases  Enumerated  where  a  Plea  in  Abatement  is  Proper. 
— If  the  name  used  in  the  indictment  differs  in  soiind  from 
the  real  name  of  the  defendant,  advantage  of  the  misnomer 

Wilson  u.  Myrick,  24  Ills.,  33  ;  Scofleld  v.  Settley,  81  Ills.,  515;  Mt.C.  &R. 
R.  Co.  i>.  Andrews,  58  Ills.,  177 ;  Claycomb  ».  Hunger,  51  Ills.,  378. 

'  IBish.  Or.  P.,  §781. 

'  3  Hawks  P.  C.  C,  31,  §  7 ;  1  Blsh.  Or.  P.,  §§  788,  784;  State  o.  Rutlege,  8 
Humph.,  32 ;  People  «.  Taylor,  3  Denio,  91 ;  Com.  v.  Eastman,  1  Cush.,  189, 
192;  Com.  v.  Poggy,  6  Leigh,  638;  Reg.  ».  Gibson,  8  East,  107,  111. 

'  1  Arch.  C.  P.  &  PI.,  381 ;  Rex  v.  Taylor,  5  Dowl.  &  Ry.,  422,  8  B.  &  Ores., 
502,612;  Reg.B.  Birmingham,  G.  &R.,8  Q.  B.,  223,  224;  States.  Wilkins,  17 
Vt.,  151 ;  McCueu  v.  State,  19  Ark.,  630 ;  Bennett  v.  State,  3  Yerg.,  473;  Peo- 
ple V.  Taylor,  8  Denio,  98 ;  contra,  Hern  v.  State,  1  Ohio,  15 ;  Com.  i).  God- 
ard,  13  Mass.,  456 ;  Poster  v.  Com.,  8  "Watts  &  Serg.,  77 ;  Com.  v.  Barge,  3 
Pa.  R.,  363;  Cochrane  v.  State,  6  Md.,  400;  Harrison  v.  State,  4  Cold.,  195. 

*  State  V.  Merrill,  37  Me.,  339;  Rex  v.  Taylor,  5  Dowl.  &  Ry.,  432;  3  B.  & 
Ores.,  502,  612;  Rex  b.  Gibson,  8  East,  107;  contra,  2  Hale  P.  C,  225,  257; 
Reg.  «.  Faderman,  1  Den.  C.  C,  468,  570 ;  3  Oar.  &  K.,  358. 

» 1  Chitty  PI.,  445 ;  Archibald  ».  Argall,  53  Ills.,  307. 

•  1  Chitty  PI.,  469 ;  Waterman  v.  Tuttle,  18  Ills.,  293. 
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can  be  taken  only  bj  a  plea  in  abatement.*  There  is  authority 
for  saying  that  it  may  be  plead  in  abatement  to  an  indict- 
ment that  the  witnesses  on  whose  testimony  it  was  procured 
were  not  sworn  ;^  that  the  grand  jury,  finding  the  indictment 
consisted  of  more  than  twenty-three'  or  less  than  sixteen*  per- 
sons ;  that  there  was  an  irregularity  in  summoning  the  grand 
jury;''  that  the  grand  jurors  were  not  selected  according  to 
the  directions  of  the  statute*  or  were  not  sworn/  Formerly  the 
disqualification  of  a  grand  juror,*  the  omission  of  the  occupa- 
tion°  or  the  place  of  residence'"  of  the  accused  in  the  indict- 
ment could  be  plead  in  abatement,  but  under  our  statute  no 
indictment  can  be  quashed  for  these  reasons.*'     Whether  a 

'  State  V.  Hughes,  1  Swan,  361 ;  Com.  v.  Dedham,  16  Mass.,  146 ;  Turns  v. 
Com.,  6  Met.,  335 ;  Lynes  v.  State,  5  Porter,  336 ;  State  v.  Lovey,  3  Brev.,  395 ; 
Smith  V.  State,  7  Ohio,  340 ;  Davis  v.  Taylor,  41  Ills.,  405 ;  Gabe  v.  State,  1 
Engl.,  519;  Dounel  v.  IT.  S.,  Morris  Iowa,  141;  State  «.  White,  33  Iowa,  17; 
State  v.  Winstraud,  37  Iowa,  110 ;  McDonald  v.  People,  47  Ills.,  533. 

"  1  Bish.  Cr.  P.,  §  873 ;  Middlesex  Special  Commission,  6  Car.  &  P.,  90. 

'  1  Bish.  Cr.  P.,  ?  884;  Sharpshire  v.  State,  7  EngL,  190. 

'  Brennan  v.  People,  15  Ills.,  511 ;  Turk  v.  State,  7  Ohio,  340 ;  Doyle  v. 
State,  17  Ohio,  833 ;  Noi-ris  House  v.  State,  8  Greene  Iowa,  513. 

'  Brown  ».  State,  13  Ark.,  96;  Greens.  State,  38  Missis.,  687;  Rawles  ». 
State,  8  Sm.  &  M.,  599 ;  Baker  v.  State,  33  Missis.,  343 ;  State  ii.  Greenwood 
5  Port.,  474;  State  i).  Newer,  7  Blackf.,  307;  Sayle  v.  State,  8  Texas,  130; 
Stokes  V.  State,  34  Missis.,  631 ;  State  v.  Williams,  5  Port.,  130. 

'  Vattier  v.  State,  4  Blackf.,  73 ;  Barger  v.  State,  6  Blackf.,  188  ;  Hai-din  -o. 
State,  33  Ind.,  347;  McGuire  v.  People,  3  Park.  Cr.  R.,  148;  People  v.  Mc- 
Cann,  3Park.  Cr.R.,  391. 

'  Brennan  v.  People,  15  Ills.,  515. 

"  State  V.  Rickey,  5  Halst.,  83 ;  State  v.  Greenwood,  5  Port.,  474;  Rawles  v. 
State,  8  Sm.  &  M.,  599 ;  McQuillen  v.  State,  8  Sm.  &  M.,  587 ;  Baker  i).  State, 
33  Missis.,  343 ;  Smith  ■o.  State,  19  Conn.,  498 ;  State  v.  Duncan,  7  Yerg.,  371 ; 
State  V.  Bryant,  10  Yerg.,  537 ;  People  v.  Jewet,  6  Wen.,  386 ;  Newman  v. 
State,  14  Wis.,  393;  Grubb  ®.  State,  14  Wis.,  398;  State  1).  Cole,  17  Wis.,  674; 
State  V.  Fee,  19  Wis.,  562  ;Bennett  i).  State,  Mar.  &  Yerg.,  133 ;  State  v.  Baker, 
4  Humph.,  13;  States.  Dines,  10  Humph.,  513;  Nugent  a.  State,  19  Ala., 
540 ;  State  v.  Foster,  9  Texas,  65. 

» State  D.  Moore,  14  N.  H.,  451;  Com.  ®.  Clark,  3  Va.  Cas.  401 ;  States. 
Hughes,  3  Harring.  &  McH.,  479 ;  Report  of  Judges,  3  Binn.,  599 ;  contra, 
State  e.  Newmans,  3  Car.  Law  R.,  74 ;  Morgan  v.  State,  19  Ala.,  556 ;  Stud- 
still  v.  State,  7  Ga.,  3;  State  ».  McDowell,  6  Blackf.,  49. 

'"  1  Chitty  Cr.  L.,  444. 

"  R.  S.,  408,  §411 ;  Musick  v.  People,  40  Ills.,  268;  Byrne  v.  State,  13  Wis., 
519. 
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mistake  in  stating  the  occuj^ation,  additionj  description/  oi- 
residence  'ormerly  j^^leadable  in  abatement,^  can  now  be  plead 
in  abatemcint,  does  not  seem  clear.  It  is  not  a  good  plea  in 
abatement  of  an  indictment  that  another  prosecution  for  the 
same  offense  is  depending,'  and  in  such  case  the  prosecutor 
cannot  be  compelled  to  elect  on  which  he  will  prosecute/ 
though  in  civil  cases  that  a  former  suit  for  the  same  cause  is 
depending  is  a  good  plea  in  abatement.'  It  has  been  held 
that  an  indictment  found  by  a  grand  jury  without  any  evi- 
dence, or  without  any  lawful  or  sufficient  evidence,  might  be 
quashed  for  that  reason  f  but  the  weight  of  authority  seems 
to  be  in  favor  of  the  doctrine  that  the  court  cannot  in  any 
way  look  into  the  question,  whether  or  not  the  finding  of  the 
grand  jury  was  founded  on  sufficient  proof  or  inquire  as  to 
the  incompetency  of  any  or  all  of  the  witnesses,'  or  into  the 
mode  in  which  the  grand  jury  examined  the  witnesses  Ibr  the 
purpose  of  invalidating  the  indictment.*  So  it  is  not  per- 
missible to  show  by  evidence  that  the  offense  for  which  the 
prisoner  is  being  tried  is  not  in  fact  the  same  to  which  the 
evidence  before  the  grand  jury  pointed.' 

§  848.  Requisites  of  a  Plea  in  Abatement — ^Amendment. — Dila- 


'  Com.  V.  Lewis,  1  Met.,  151. 

"  1  Chitty  PI.,  446. 

=  1  Chitty  Cr.  L.,  446;  1  Ai-ch.  C.  P.  &  PI.,  358;  Bex  v.  Stratton,  1  Doug., 
240;  Rex  b.  Wynn,  3  Bast  R.,  226,3  Barrows,  1668;  Wliitepolis  Case,  3 
Coke  C,  147 ;  Com.  v.  Dunham,  Thatch.,  C.  C,  513 ;  Hardin  v.  State,  33  Ind., 
849;  Dutton  v.  State,  5  Ind.,  538  ;  U.  S.  v.  Herbert,  5  Cranch  C.  C,  87;  Van 
Horn  v.  People,  8  Barb.,  158;  Com.  v.  Drew,  3  Cush.,  379;  Com.  v.  Mur- 
phy ,  11  Cush.,  473 ;  Com.  ».  Berry,  5  Gray,  93 ;  State  v.  Tisdale,  3  Dev.  &  Bat., 
149 ;  Com.  ».  Lahy,  8  Gray,  459  ;Ld.  Raym.,  930 ;  but  see  State  «.  Yarbrough,  1 
Hawks,  78 ;  Com.  ».  Churchill,  5  Mass.,  174 ;  People  v.  Goldstien,  32  Cal.,  482. 

*  State  V.  Bunger,  14  Lou.  An.  R.,  461. 

"  Bancroft  v.  Eastman,  3  Gilm.,  133;  McConnellB.  Stettinius,  3  Gilm.,  707; 
Buckles  V.  Harlan,  54  Ills.,  361. 

"  People  V.  Reslenblatt,  1  Abbott  Pr.  R.,  368. 

'  Bloomer  v.  State,  8  Sueed,  66 ;  State  v.  Tucker,  30  Iowa,  508. 

»  U.  S.  a.  Reed,  3  Blatch.,  435 ;  State  v.  Boyd,  2  Hill  S.  C,  288;  Turk  o. 
State,  7  Ohio  pt.  3,  340 ;  State  ».  Burlingham,  15  Me.,  104;  State  v.  Logan,  1 
Nev.,  509 ;  State  v.  Dayton,  8  Zab.,  49. 

»  Spratt  V.  State,  8  Mo.,  347 ;  Rooco  v.  State,  37  Missis.,  357. 
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tory  pleas  and  pleas  in  abatement  are  not  favored,  but  must 
be  taken  with  great  strictness.*  A  plea  in  abatement  should 
begin  by  praying  judgment  of  the  presentment^  and  conclude 
with  a  like  prayer  and  that  it  be  quashed;''  should  specifically 
set  forth  the  grounds  of  objection;*  must  be  pleaded  with  strict 
exactness,'  especially  in  the  title  of  the  cause,  the  court  and 
term,  and  everything  which  serves  to  identify  it  with  the 
cause  in  which  it  is  intended  to  be  filled;*  must  be  pleaded 
without  any  repugnancy;'  must  not  be  double;*  should  not 
contain  any  alterations  or  interlineations;^  must  specify 
truly  the  names  of  all  of  the  parties,  giving  both  the  Chris- 
tian and  surnames  in  full,'"  except  that  the  middle  name  and 
its  initial  letter  may  be  omitted;"  must  be  signed  by  counsel;'^ 
must  give  the  people  the  means  of  procuring  a  better  indict- 
ment;" must  be  in  writing;  and  verified  bv  the  affidavit  of 
the  person  offering  the  same  or  of  some  other  person  for 
him,"  unless  it  is  a  plea  to  the  jurisdiction  of  the  court  or  the 
matters  relied  upon  to  establish  the  truth  thereof  appear  of 

>  States.  Wills,  11  Humph.,  232;  TSTewraan  s.  State,  14  Wis.,  394;  Owens  v. 
Haverly,  1  Head,  339 ;  Fowler  ».  Arnold,  25  Ills.,  284 ;  Humphrey  v.  Phillips, 
57  Ills.,  135  ;  HoUoway  v.  Freeman,  33  Ills.,  301. 

^  Owens  V.  Haverly,  1  Head,  339. 

'  Id., ;  Findley  v.  People,  1  Mich.,  384 ;  Rex  «.  Westby,  10  Bast,  85 ;  Jen- 
kins V.  Pepoon,  2  John  C,  313. 

'  Brennan  i>.  People,  15  Ills.,  511 ;  Slate  v.  Brooks,  9  Ala.,  10. 

'O'Connell  «.  Reg.,  11  CI.  &  F.,  15.5:  Cook  v.  Yarwood,  41  Ills.,  118; 
States.  Willis,  11  Humph.,  333. 

"  Thomas  v.  Fowler,  35  Ills.,  384. 

'  Cooki).  Yarwood,  41  Ills.,  118;  Kimhall  v.  People,  45  Ills.,  297. 

'  1  Chitty  PL,  457 ;  McOonnell  v.  Stettinius,  2  Gilm.,  713 ;  Findley  «.  Peo- 
ple, 1  Manning,  234, 

'  HoUoway  d.  Freeman,  22  Ills.,  303. 

"  Id.,  301 ;  Thomas  v.  Fowler,  25  Ills.,  284. 

"  Thompson  «.  Lee,  31  Ills.,  242 ;  Miller  v.  People,  39  Ills.,  457 ;  Humphrey 
V.  Phelps.  57  Ills.,  135. 

"  1  Chitty  Or.  L.,  447;  HoUoway  ».  Freeman,  23  Ills.,  301. 

"  1  Chitty  PI.,  457;  The  American  Express  Co.  v.  Haggard,  37  Ills.,  465; 
WUson  V.  Nevers,  20  Pick.,  30. 

"  State  V.  Farr,  12  Rich.,  34;  Rex  v.  Grainger,  3  Bur.,  1617. 
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record,  in  which  cases  no  verification  is  necessary/  A  plea 
in  atatement  cannot  be  amended.^ 

FORM  OF  A  PLEA  OP  MISNOMER  IN  ABATEMENT. 

State  of  Illinois, ) 

County.  J     ■  Tn  Circuit  Court. 

To Term,  A.  D.  18—. 

James  Long,  indicted  by 

the  name  of  George  Long. 

ads. 

The  People  of  the  State  of  Illinois. 

And  James  Long,  who  is  indicted  by  the  name  of  George  Long  in 
his  own  proper  person,'  comes  into  court  here,  and  having  heard  the  said 
indictment  read,  prays  judgment  that  the  same  may  be  quashed,  because 

he  says  that  he  was  baptised*  by  the  name  of  James,"  to  wit.,  at in  the 

county  aforesaid,  and  by  the  Christian  name  of  James  has  also  since  his 
baptism  hitherto  been  called  and  known ;  without  this  that  he,  the  said 
James  Long,  now  is  or  at  any  time  hitherto  has  been  called  or  known  by 
the  Christian  name  of  George,  as  by  the  said  indictment  is  supposed;  and 
this  he,  the  said  James  Long,  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment of  the  said  indictment  and  that  the  same  may  be  quashed,  etc. 

James  Long. 
Samuel  Johnson,  Counsel. 

State  of  Illinois,  i 

County.  )  ®^"  In  Circuit  Court. 

To Term,  A.  D.  18— 

James  Long,  indicted  by'         ] 
the  name  of  George  Long.  I 

^■'•'s-  f       James  Long,  indicted  by  the  name 

The  People  of  the  State  of  Illinois.  J  of  George  Long,  the  defendant  in  this 
prosecution,  being  duly  sworn  on  his  oath,  says  that  the  forgoing  plea  (or 

'  E.  8.,  96,  §  1. 

» 1  Chitty  Cr.  L.,  449. 

"  A  plea  of  misnomer  must  be  pleaded  in  person  and  not  by  attorney ;  1 
Chitty  PI.,  436.  , 

*  Although  it  is  not  usual,  it  is  essential  that  the  plea  should  state 
that  the  defendant  %vas  baptised  by  such  a  name;  saying  that  it  is  his  name 
and  by  that  name  he  was  always  called  and  known,  is  sufficient.  Walden 
».  Holman,  6  Mod.,  11.5;  Read  ».  Mattens,  Cas.  temp.  Hardw.,  286. 

°  The  plea  should  give  the  defendant's  correct  name.  1  Chifty  Cr.  L.,  447 ; 
O'Connell  v.  Reg-.,  11  CI.  &  Pin.,  1.55;  Com.  v.  Sayers,  8  Leigh,  723;  Rex  ». 
Granger,  3  Bur.,  1617 ;  State  v.  Parr,  13  Rich.,  24. 

» It  is  not  necessary  that  the  affidavit  in  support  of  the  plea  in  abatement 
should  be  entitled  in  the  cause  where  the  plea  which  is  probably  entitled 
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"pUaherminto  annexed")  is  true  in  substance  and  matter  of  fact. 

Jambs  Long. 
Subscribed  and  sworn  to  before  me  ) 

this  day  of  ,  A.  D.  18—.  ) 

Gkobge  Bbopht,  Circuit  Clerk. 

FORM  OF  RBPMCATION  TO  A  PLBA   OF  MISNOMBB. 


State  of  Illinois, 
County. 


[ss. 


In  Ciecuit  Court. 

To Term,  A.  D.  18- 

The  People  of  the  1 
State  of  Illinois 

vs. 
George  Long. 

And  hereupon  J.  P.  state's  attorney  for  the  said  county,  who  prose- 
cutes for  the  said  People  of  the  State  of  Illinois  in  this  behalf  says,  that 
the  said  indictment,  by  reason  of  anything  by  the  said  James  Long  in  his 
said  plea  above  alleged,  ought  not  to  be  quashed,  because  he  says  that  the 
said  James  Long,  long  before  and  at  the  time  of  the  preferring  of  the  said 
indictment,  was  and  still  is  known  as  well  by  the  name  of  George  Long  as 
by  the  name  of  James  Long,  to  wit.,  at  the  town  aforesaid,  in  the  county 
aforesaid,  and  this,  the  said  J.  P.  prays  may  be  inquired  of  by  the  country 
etc. 

J.  P.,  State's  Attorney. 

§  849.  Procedure  where  a  Plea  of  Misnomer  has  been  Plead. — If 

a  plea  of  misnomer  be  put  in,  the  usual  course  is  to  reindict 
the  defendant  by  the  new  name  withont  prosecuting  the  old 
indictment  further.^  The  prosecutor  may,  however,  if  he 
think  fit,  deny  the  plea,  or  reply  that  the  defendant  is  known 
as  well  by  one  Christian  name  or  surname  as  .another,  and  if 
he  succeed,  judgment  will  be  given  for  the  people,^  or  the 
prosecutor  may  demur  to  the  plea,  and  in  cases  of  felony  the 
demurrer  and  joinder  may  be  ore  tenus.^  It  is  not  a  good 
replication  that  the  defendant  is  the  same  person  mentioned 

in  the  cause  and  the  aflBdavit  are  written  on  the  same  piece  of  paper,  and 
the  paper  shows  upon  its  face  to  what  suit  it  belongs.  Cook  v.  Yarwood, 
41  Ills.,  115. 

'  2  Hale  P.  C,  176;  1  Whart.  Cr.  L.,  §  537. 

=  3  Leach, 476 ;  2  Hale,  237;  Lewis  J).  State,  1  Head,  329;  States.  Dresser, 
54  Me.,  569;  Schram  d.  People,  29  Ills.,  164;  Rockwell  n.  State,  12  Ohio  S., 
437. 

'  Foster,  105;  1  Leach,  476;  1  Whart.  Or.  L.,  §537. 
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in  the  indictment.'  The  court  has  no  power  upon  a  plea  of 
misnomer  to  amend  the  indictment  by  changing  the  name  so 
as  to  make  it  conform  to  the  j)lea.^ 

§850.  Evidence. — On  the  trial  of  an  issue  of  fact  made  by  a 
plea  in  abatement  of  misnomer,  the  fact  that  to  an  indict- 
ment by  the  same  name  the  defendant  had  pleaded  not  guilty, 
is  proper  for  the  consideration  of  tlie  jury:'  but  the  opinion 
of  a  witness  acquainted  with  the  writer's  hand,  not  an  expert, 
cannot  be  received  as  evidence  that  a  letter  made  as  a  "v"  in 
the  indictment  was  intended  for  an  "r,"  although  the  writer 
usually  made  "r"  like  other  persons.'  Where  the  indictment 
charged  the  defendant  by  the  name  of  O.  Alonzo  Rockwell, 
and  the  plea  in  abatement  alleged  the  true  name  was  Orville 
A.  Kockwell,  and  the  replication  was  that  he  was  known  by. 
the  name  of  0.  Alonzo  Rockwell,  it  was  held  that  the  repli- 
cation was  not  sustained  by  proof  that  the  defendant  usually 
signed  his  name  O.  A.  Rockwell,  and  was  generally  called  O. 
A.  Rockwell,  and  that  certain  of  his  friends  called  him 
Alonzo.' 

§861.  Judgment — Answering  Over.^When  an  issue  of  fact 
upon  a  plea  in  abatement  to  an  indictment  for  a  misdemeanor 
is  determined  in  favor  of  the  people,  the  judgment  is  final 
and  the  defendant  cannot  plead  over  to  the  matter  of  the 
charge ;°  but  in  cases  of  felony,  if  such  issue  is  found  for  the 
people,  the  judgment  is  that  the  defendant  plead  over  to  the 
felony.'  But  in  all  cases  if  judgment  be  given  against  the 
defendant,  either  on  demurrer  to  his  plea  in  abatement  or  on 

'  Com.  V.  Dookman,  Tliatch.  C.  C,  238. 

'  McQuiun  v.  State,  35  Missis.,  366. 

'  State  «.  Homer,  40  Me.,  488. 

'  Sa3'ers  v.  State,  30  Ala.,  15. 

"  Eockwell  V.  State,  12  Ohio,  427. 

"  1  Claitty  Or.  L.,  447,  451 ;  R.  v.  Gibson,  8  East,  107 ;  Scliram  v.  People,  29 
Ills.,  164;  Smith  ii.  State,  28  Missis.,  729;  Miazza  ».  State,  36  Missis.,  613; 
Mineral  Point  K.  K.  Co.  ii.  Keep,  22  Ills.,  19 ;  Boggs  v.  Binclscoff,  23  Ills., 
58 ;  King  v.  Johnson,  6  East,  583 ;  State  v.  Allen,  1  Ala.,  442 ;  Guess  v.  State,  1 
Engl.  Ark.,  147;  Brown  v.  Illinois  C.  K.  R.  Co.,  42  Ills.,  366;  Goggin  ». 
O'Donnell,  62  Ills.,  66;  contra,  U.  S.  v.  Williams,  1  Dillon,  485. 

'  1  Chitty  Cr.  L.,  447, 451 ;  U.  S.  v.  Williams,  1  Dillon,  485. 
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demurrer  to  the  prosecutor's  replication  to  sucli  plea,  the 
judgment  is  that  the  defendant  answer  over  and  is  not  final.^ 
If  a  plea  in  abatement  be  pleaded  by  one  of  several  defend- 
ants and  allowed,  it  will  only  quash  the  indictment  as  to  him 
without  affecting  it  as  to  those  who  are  correctly  indicted.^ 
When  a  plea  in  abatement  upon  an  issue  of  law  or  fact  is 
found  for  the  defendant,  the  judgment  is  that  the  indictment 
be  quashed;^  but  the  judgment  is  no  bar  to  another  indict- 
ment for  the  same  offense.* 

4.   Pleas  in  Bae  of  the  Indictment. 

§  862.  Defendant  may  Plead  Several  Pleas  at  the  Same  Time. — ■ 

At  common  law,  according  to  some  of  the  authorities,  the 
defendant  in  cases  of  a  misdemeanor  was  not  permitted  to 
jjlead  double — as  by  connecting,  even  in  separate  pleas,  autre- 
fois convict  or  axitrefois  acquit  with  not  guilty,'^  while  in 
cases  of  felony  and  treason  the  defendant  was  allowed  to  add 
after  the  plea  of  autrefois  acquit  or  autrefois  convict^  or 
misnomer  or  other  plea  in  abatement'  a  plea  of  not  guilty; 
but  under  our  statute  the  defendant  may  in  all  cases,  includ- 

'  1  Chitty  Cr.  L.,  451  ;  R.  p.  Diiffey,  4  Cox  C.  C,  190 ;  R  v.  Johnson,  6 
East,  583 ;  1  Bennett  &  Hurd  Lead.  C,  340  ;  3IcKmstiy  ».  Fenuoyer,  1 
Scam.,  319;  3  Scam.,  301;  Brawdshaw  «.  Morehouse,  1  Gilm.,  395;  Bram- 
gan  v.  Ruse,  3  Gilm.,  139 ;  Smith  v.  Harris,  13  Ills.,  466  ;  Smith  ».  State,  38 
Missis.,  728 ;  McGuire  ■».  State,  35  Missis.,  866 ;  Buzzard  b.  State,  20  Arl!:., 
106;  State  e.  Allen,  1  Ala.,  445. 

•'  Chitty  Cr.  L.,  450  ;  1  Arch.  0.  P.  &  PI.,  360. 

'  1  Chitty  Cr.  L..  450  ;  Raw]  ®.  State,  8  Sm,  &  M.,  599 ;  1  Arch.  C.  P.  &  PI., 
359;  3  Hale  P.  C,  238  ;  10  East,  88. 

'  1  Chitty  Cr.  L.,  450 ;  Com.  v.  Farrell,  105  Mass.,  189. 

"■  Reg.  11.  Charlesworth,  1  Bist..&  S.,  460;  Hill  v.  State,  2  Yerg.,  348;  Com. 
v.  Merrill,  8  Allen,  515;  Com.  v.  Goddard,  13  Mass.,  455;  9  Cox  C.  C,  40: 
Reg.  v.  Strahn,  7  Cox  C.  C,  85;  Reg.  v.  Skein,  8  Cox  C.  C,  143;  State  v. 
Copeland,  3  Swan,  626;  Com.  ».  Bakeman,  105  Mass.,  58;  contra,  Dominick 
1).  State,  4  Ala.,  680. 

'  1  Arch.  C.  P.  &  PI.,  89  ;  1  Bish.  Cr.  P.,  §811 ;  Rex  v.  Vandercomb,  3 
Leach,  4th  Ed.,  708,  713;  contra.  Hill  %.  State,  3  Yerg.,  248;  State  j).  Cope- 
land,  2  Swan  Tenn.,  636. 

'  1  Chitty  Cr.  L.,  447  ;  1  Bish.  Cr.  P.,  §  811. 
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ing  misdemeanors,  plead  as  many  matters  of  fact  in  several 
pleas  as  lie  may  deem  necessary  for  his  defense.^ 

FORM  OF  PLEA  OF  KOT  GUILTY. 

State  of  Illinois,   i 

County,     j  ^^*  In  Circuit  Court. 

To Term,  A.  D.  18—. 

C.  D. 
ads. 
The  People  of  the  ^nd  the  said  C.  D.  in  his  proper  person  comes 

State  of  Illinois,  J  jnio  court  here,  and  having  heard  the  said  indict 
ment  read,  says  tliat  he  is  not  guilty  of  the  felony  (w  "misdemeanor"  or 
"tn-ime"),  therein  charged  against  him,  and  hereof  ne  puts  himself  upon  the 
county. 

C.  D..  Defendant. 

Joinder  of  Issue. — And  here  upon  comes  J.  P.,  state's  attorney,  of  said 
county,  who  prosecutes  for  the  people  in  this  behalf  and  does  the  like. 

J.  P.,  State's  Attorney. 

§  853.  What  may  be  Proved  Under  a  Plea  of  Not  Guilty.  — Un- 
der the  plea  of  not  guilty  the  defendant  may  prove  any  fact 
tending  to  show  that  any  material  allegation  in  the  indict- 
ment is  not  true,^  and  also  any  special  matter  of  excuse,  jus- 
tification or  defense,  as  insanity  or  the  like,  showing  that  he 
never  was  guilty  of  the  offense  charged.'  Therefore  a  person 
indicted  for  selling  intoxicating  liquor  without  a  license  may 
prove  under  the  plea  of  not  guilty,  that  he  had  a  license  with- 
out pleading  such  fact  as  a  special  defense.^  There  is  no  way 
of  taking  advantage  of  a  former  conviction  or  acquittal,  except 
by  a  special  plea.^ 

§  SSi.  Plea  of  Not  Guilty  may  be  Withdrawn.  —  The  plea  of  not 
guilty  may,  under  proper  circumstances,  be  withdrawn  by 

'  R.  S.,  778,  §  29. 

'  1  Bish.  Cr.  P.,  §  799 ;  1  Chitty  Cr.  L.,  474. 

'  1  Stark.  Cr.  PL,  339 ;  Rex  v.  Pemberton,  1  W.  Bl„  230;  Rex  v.  Banks,  1 
Esp.,  144 ;  Bennett  v.  State,  1  Swan  Tenn.,  411 ;  Eggleston  v.  State,  6  Blackf , 
436 ;  Uterburg  d.  State,  8  Blaokf ,  303. 

*  Peters  v.  State,  3  Greene,  Iowa,  74;  State  v.  Howard,  3  Brev.,  165. 

'  1  Bish.  Cr.  P.,  §  813 ;  State  v.  Barnes,  33  Me.,  530 ;  Com.  v.  Merrill,  8  Al- 
len, 545;  Com.  v.  Chesley,  107  Mass.,  334. 
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leave  of  the  court,  preparatory  to  entering  the  plea  of  guilty 
or  to  some  other  proceeding.' 

FORM  OF  PLEA  OF  AUTEEFOIS  CONVICT. 

State  of  Illinois,  i 

County.  I 

In  Circuit  Court. 

C.  D.  ^  To Term,  A.  D.  18— 

ads. 
The  People  of  the  " 
State  of  Illinois. 

And  the  said  0.  D.  in  his  own  ijroper  person  comes  into  court  here, 
and  having  heard  the  said  indictment  read,  says  that  the  said  people  ought 
not  further  to  prosecute  the  said  indictment  against  the  said  0.  D.,  in  re- 
spect to  the  offense  in  the  said  indictment  mentioned,  because  he  says  that 
heretofore,  to  wit.,  at  the  circuit  court,  begun  and  Jield  at,  etc.  (set  forth  the 
former  judgment  and  ammction  verbatim,  and  then,  proceed  as  follows  :)  as 
by  the  record  thereof  in  said  court  remaining  more  fully  and  at  large  ap- 
pears; which  said  judgment  and  conviction  still  remain  in  full  force  and 
effect,  and  not  in  the  least  reversed  or  made  void.  And  tlie  said  C.  D.  fur- 
ther says  that  the  said  C.  D.  so  indicted  and  convicted  are  one  and  the 
same  person  and  not  other  or  different  persons  and  that  the  (felony  and  larceny) 
of  which  he  the  said  CD.  was  indicted  and  convicted  as  aforesaid,  and  the 
(felony  and  larceny)  of  which  he  is  now  indicted  are  one  and  the  same  (felony 
and  larceny)  and  not  other  and  different  (felonies  and  larcenies).  And  this  the 
said  C.  D.  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  said  people 
ought  further  to  prosecute  the  said  indictment  against  the  said  C.  D.,  in  re- 
spect of  the  said  offense  in  the  said  indictment  mentioned,  and  that  the  said 
C.  D.  may  be  dismissed  and  discharged  from  the  same.      C  D.,  Defendant. 

FORM  OF  PLEA  OF  AUTREFOIS  ACQUIT." 

State  of  Illinois, 


•  County. 


[ss. 


CD. 


In  Cibcuit  Court. 

To Term,  A.  D.  18—. 


The  People  of  the 
State  of  Illinois. 

And  the  said  C.  D.  in  his  own  proper  person  comes  into  court  here, 

'  Rex  V.  Knightly,  Holt,  398;  State  v.  Abrahams,  6  Iowa,  117;  Davis  ». 
State,  2  Ga.,  674;  Ward  v.  People,  3  Hill,  395;  Morton  v.  People,  47  Ills., 
468 ;  contra,  Rex  v.  Barrett,  2  Lowin,  264. 

''For  a  form  of  a  plea  held  to  be  sufficient,  where  the  attorney  for  the 
state  stopped  the  trial  because  the  testimony  failed,  see  State  «.  Callendine, 
8  Iowa,  289. 
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and  having  heard  the  said  indictment  read,  says  that  the  said  people  ought 
not  further  to  prosecute  the  said  indictment  against  the  said  C.  D.;  because  he 
says  that  heretofore,  to  wit.,  at  a  circuit  court,  held  at  — ; — ,  in  said  county 
of,  etc.  (so  continuing  the  caption  of  the  former  indictment)  upon  their  oaths 
presented  that  the  said  C.  D.  (continuing  the  indictment  to  the  end  in  tlie 
past  tense.  Recite  also  the  remainder  of  the  record  to  the  end  of  the  judgment 
in  the  past  tense  in  like  manner.  Then  proceed  thus  :)  as  by  the  record  there- 
of more  fully  and  at  large  appears ;  which  judgment  still  remains  in  full 
force  and  effect,  and  not  in  the  least  reversed  or  made  void.  And  the  said 
C.  D.  in  fact  says,  that  the  said  C  D.  and  the  said  C.  D.  so  indicted  and  ac- 
quitted as  last  aforesaid,  are  one  and  the  same  person,  and  not  other  and 
different  persons,  and  that  the  {felony  and  larceny)  of  which  he,  the  said  C 
D.,  was  so  indicted  and  acquitted  as  aforesaid,  and  the  (felony  and  larceny) 
of  which  he  is  now  indicted  are  one  and  the  same  {felony  and  larceny),  and 
not  other  and  different  {felonies  and  larcenies).  And  this  he  the  said  C.  D. 
is  ready  to  verify;  wherefore  he  prays  judgment,  and  that  by  the  court  here 
he  may  be  dismissed  and  discharged  from  the  said  premises  in  the  present 
indictment  specified. 

C.  D.,  Defendant 

§  855.  Requisites  of  a  Plea  of  Former  Conviction  or  Acquittal. — 
The  plea  of  a  former  convictiou  or  acquittal  must  set  out  tlie 
record  of  the  former  conviction  or  acquittal,  including  the 
caption  and  indictment ;  and  allege  that  the  two  offenses  are 
the  same/  and  that  the  defendant  in  the  former  suit  is  the 
same  person  who  is  defendant  in  the  latter,^  and  must  set 
forth  facts  sufficient  to  show  that  the  tribunal  passing  upon 
the  issue  at  the  former  trial  had  jurisdiction,  and  the  convic- 
tion or  acquittal  was  lawful  and  proceeded  on  the  merits.'  If 
one  person  is  indicted  singly  he  may  plead  that  he  was 
before  indicted  jointly  with  other  persons  and  on  such  indict- 
ment convicted  or  acquitted.'' 

§  856.  Pardon. — Formerly  if  a  pardon  had  been  granted  to 

"McQuoidB.  People,  3  Gilm.,  76;  Com.  c.  Sutherland,  109  Mass.,  343; 
Com.  0.  Chesley,  107  Mass.,  235. 

=  Rex  V.  Wildey,  1  M.  &  S.,  183 ;  Rex  v.  Vaudercomb,  2  East  P.  C,  519,  2 
Leach,  70S ;  State  v.  Atkinson,  9  Humph.,  677 ;  Henry  s.  State,  33  Ala.,  389 ; 
Re.x  V.  Taylor,  5  Dowl.  &  Ry.,433,  3  B.  &  Cres.,503;  Posters.  State,  39  Ala., 
229. 

'  State  V.  Spencer,  10  Humph.,  431,  486;  State  u.Hodgkins,  43  N.  H.,  474; 
State  t).  Salge,  2  Nev.,  321 ;  State  v.  Knouse,  33  Iowa,  365. 

*  Rex  11.  Dann,  1  Moody,  424. 
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the  defendant  for  tlie  offense  of  which  he  was  indicted  he 
could  plead  it  in  bar  of  the  indictment;*  but  in  the  State  of 
Illinois  the  governor  has  no  power  to  grant  pardons  until 
after  the  accused  has  been  convicted  of  the  offen-se;^  therefore 
under  our  constitution  a  pardon  is  not  a  defense  to  an  indict- 
ment. 

§  857.  Statute  of  Limitations. — In  civil  cases  it  seems  to  be 
necessary  to  plead  the  statute  of  limitations  in  order  to  make 
it  available  as  a  defense,'  and  it  is  presumed  that  in  this  state 
the  same  rule  will  be  applied  to  criminal  cases,^  though  there 
are  some  decisions  elsewhere  holding  that  tlie  defendant  may- 
avail  himself  of  this  defense  without  specially  pleading  it.^ 
If  the  indictment  charges  the  offense  to  have  been  committed 
so  long  before  the  finding  as  to  render  it  apparently  barred 
by  the  statute  in  this  state  it  will  probably  be  held  sufficient, 
though  it  does  not  contain  an  allegation  bringing  the  case 
within  any  exception  in  the  statute.' 

FORM   OF  PLEA  OF  STATtTTB  OF  LIMITATIOKS. 

State  of  Illinois,  i 

County.    )  ^^"  In  Circuit  Court. 


To Term,  A.  D.  18- 

C.  D. 

ads. 

The  People  of  the  j         And  the  said  C.  D.  in  his  proper  person  comes  into 
State  of  Illinois,  j     court  here,  and  having  heard  the  said  indictment 

•  Arch.  C.  P.  &  PI.,  374. 

"  R.  S.,  67,  §  13,  Const.  Ills.,  Ai-t.  V.,  §  13. 

'  Wilson  u.  Van  Winkle,  3  Gilm.,  684;  School  Trustees  v.  Wright,  13  Ills., 
441;  Burknapp  v.  Wight,  14  Ills.,  303;  Qehhart  v.  Adams,  33  Ills.,  397; 
Peck  e.  Cheny,  4  Wis.,  349. 

*  Com.  -D.  Hutchinson,  3  Parsons  R.,  453 ;  State  v.  Hussey,  7  Iowa,  409 ; 
State  v..  Groome,  10  Iowa,  309. 

'State  B.  Robinson,- 9  Foster,  374;  McLean  i!.  State,  4  Ga.,  335 ;  U.  S.  ■». 
Watkius,  3  Cranch  0.  C,  441;  V.  S.  v.  White,  5  Cranch  Or.  C,  73;  Hub- 
hard  V.  State,  7  Ind.,  160;  State  v.  Hussey,  7  Iowa,  409. 

'  1  Bish.  Cr.  P.,  §  405 ;  Gebhart  v.  Adams,  33  Ills.,  399 ;  Burknapp  i). 
Wight,  14  Ills.,  303 ;  People  v.  Santwood,  9  Gowen,  Go5 ;  U.  S.  v.  White,  5 
Cranch  Cr.  C,  78 ;  Com.  v.  Hutchinson,  3  Parsons  R.,  453 ;  contra.  McLane 
».  State,  4  Ga.,  335;  State  «.  Robinson,  9  Foster,  374;  U.  S.  «.  Watkins,  3 
Cranch  Or.  C,  441 ;  People  v.  Miller,  13  Cal.,  391 ;  Hatwood  v.  State,  18  Ind., 
493 ;  Serpentine  i).  State,  1  How.  Missis.,  356. 
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read,  says  that  he  was  not  guilty  of  the  said  several  supposed  felonies  (or 
"misdemeanors")  therein  charged  against  him,  or  of  any  or  either  of  them 
at  any  time  within  three  years  (or  one  year  and  six  months)  next,  before  the 
finding  of  tlie  said  indictment  against  him.  And  this  he  the  said  G.  D.  is 
ready  to  verify ;  wherefore,  he  prays  judgment,  and  that  by  the  court  here 
he  may  be  dismissed  and  discharged  from  the  said  premises  in  the  said  in- 
dictment  specified. 

C.  D.,  Defendant. 


SECTION  YI. 
Peooeedings  Before  Teiai,. 

5  858.  Causes  for  a  Change  of  Venue. 

859.  To  what  Court  the  Change  of  Venue  will  be  Made. 

860.  Petition  for  a  Change  of  Venue. 

861.  When  Cause  Prejudice  of  Judge. 
863.  When  Cause  Pi'ejudice  of  Inhabitants 
863.  When  Application  may  be  Made. 
864  Not  after  First  Term,  Unless,  etc. 

865.  Further  Exception. 

866.  Notice. 

867.  When  a  Change  of  Venue  must  be  Granted. 

868.  Suplementary  Affidavits. 

869.  A  Change  of  Venue  may  be  by  Consent. 

870.  Only  one  Change. 

871.  When  Change  Granted  in  Vacation. 
873.  Transmitting  Papers,  etc. 

873.  Filing  Transcripts,  etc. — Docketing  Cause,  etc. 

874.  Effect  of  Omission  to  Transmit  a  Proper  Transcript  of  the  Record. 

875.  Transferring  Person. 

876.  Parties  and  Witnesses  to  Attend  Trial. 

877.  Recognizing  Witnesses. 

878.  Costs. 

879.  Irregularities  Waived. 

880.  Subpoenaes. 

881.  The  Right  of  the  Accused  to  have  the  Witnesses  Present  on  the 

Trial. 
883.  Depositions — Notarial  Certificate  of  Protest. 

883.  Testimony  on  a  Former  Trial — Depositions  before  Magistrates,  etc. 

884.  Receiving  Depositions,  etc.,  in  Evidence,  when  not  a  Violation  of 

the  Constitution. 
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§  885.  Dying  Declarations. 

886.  What  Essential  to  the  Admissibility  of  Dying  Declarations. 

887.  Husband  and  Wife. 

888.  Admissibility  of  Dying  Declarations  to  be  Determined  by  the  Court. 

889.  Substance  of  Dying  Declarations,  Testimony  and  Depositions  Ad- 

missible. 

890.  Continuance  for  Witnesses. 

891.  Diligence  Required  to  Obtain. 

893.  Facts  to  be  Proved  must  be  Material — How  Stated — Character. 

893.  Amendment  of  Affidavit  for  a  Continuance. 

894.  Contradicting  Affidavit. 

895.  Grounds  for  a  Continuance  Other  than  for  the  Absence  of  a  Wit- 

ness. 

896.  Motion  for  a  Continuance. 

897.  Eflfeot  of  Admitting  the  Truth  of  the  Facts  Stated  in  the  Affidavit 

898.  When  Error  to  Refuse  to  Grant  a  Continuance. 

899.  Unauthorized  Withdrawal  of  a  Witness  During  the  Trial. 

900.  Setting  Aside  Order  for  a  Continuance. 

1.  Change  of  Venue. 

§858.  Causes. — The  statute  provides  that  "when  any  de- 
fendant in  an  indictment  or  information  in  any  court  in  this 
state  shall  fear  that  he  will  not  receive  a  fair  and  impartial 
trial  in  the  court  in  which  the  case  is  pending,  because  the 
judge  of  the  court  is,  or  the  inhabitants  of  the  county  in 
which  the  case  is  pending  are.  prejudiced  against  him,  the 
court  shall  award  a  change  of  venue  upon  the  application  of 
the  defendant  as  hereinafter  provided.' 

§859.  To  what  Court. — "When  a  change  of  venue  is  grant- 
ed it  may  be  to 'some  other  court  of  record,  of  competent 
jurisdiction  in  the  same  county,  or  in  some  other  convenient 
county^  to  which  there  is  no  valid  objection;  provided,  that 
when  the  case  is  pending  in  the  criminal  court  of  Cook 
County,  and  the  cause  for  the  change  applies  only  to  a  judge 
of  said  court,  holding  the  court  at  the  time  of  'trial,  the  case 

'  R.  S.,  1095,  §  18. 

^  Under  a  former  statute  it  was  held  that  a  change  of  venue  must  be  taken 
to  the  nearest  county.  Baxter  «.  People,  3  Gilm.,  578 ;  but  the  language  of 
the  statute  is  now  changed  so  that  this  rule  no  longer  prevails. 
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may  be  tried  by  any  other  of  the  judges  of  said  court  to 
whom  the  cause  alleged  does  not  apply.''^ 

§  860.  Petition. — "Every  application  for  a  change  of  venue 
shall  be  by  petition,  setting  forth  the  cause  of  the  application 
and  j)raying  a  change  of  venue,  which  petition  shall  be  veri- 
fied by  the  affidavit  of  the  defendant.'" 

§  861.  When  Cause  Prejudice  of  Judge. — "When  the  cause  for 
a  change  of  venue  is  the  prejudice  of  the  judge,  the  petition 
shall  be  accompanied  hj  the  affidavits  of  at  least  two  reput- 
able persons,  resident  of  the  county,  and  not  of  kin  or  counsel 
to  the  applicant,  that  they  believe  that  the  judge  is  so  pre- 
judiced against  the  applicant  that  he  cannot  have  a  fair  and 
impartial  trial;  and  thereupon  the  said  judge  shall  change  the 
venue  of  the  said  cause.'" 

FORM  OF  PETITION  FOR  CHANGE  OF  TENTTE  ON  ACCOUNT  OF  THE  PREJUDICE 

OF  THE  JUDGE. 

State  of  Illinois,  i 

County.    J  ^^'  In  Circuit  Court. 

To Term,  A.  D.  18—. 

CD.  1 

ats.  I 

The  People  of  the  [■     larceny. 

State  of  Illinois,  j  The  petitioner  C.  D.,  defendant  in  the  above  en- 
titled cause,  respectfully  represents  to  the  judge  of  the  said  court  that  he  fears 
that  he  will  not  receive  a  fair  and  impartial  trial  in  the  above  entitled 
cause  in  this  court,  because  the  judge  thereof  is  prejudiced  against  him  ;* 
that  a  knowledge  of  such  prejudice  did  not  come  to  petitioner  until  this 
day;  and  thatE.  F.  and  G.  H.  making  the  annexed  and  accompanying  affi- 
davit are  reputable  persons.  Petitioner  therefore  prays  for  a  change  of 
venue  in  this  cause  pursuant  to  the  statute  in  such  case  made  and  provided. 

CD. 
State  of  Illinois^  | 

County.    \^'    C  D.,  the  above-named  petitioner,  being  duly  sworn, 

on  his  oath  states  that  the  foregoing  petition  is  true  in  substance  and  mat- 
ter of  fact.  C  D. 
Subscribed  and  sworn  to  before  me  ) 

this day  of ,  A.  D.  18—.  ) 

,  Clerk. 

'  R.  8.,  1095,  §  19;  Curran  v.  Beach,  20  Ills.,  260. 
'  R.  S.,  1095,  §  20. 
'Id.,  §21. 

■•  McGooc  V.  Little,  2  Gilm.,  42  ;  Barrows  v.  People,  11  Ills.,  121 ;  Walsh 
V.  Ray,  38  Ills.,  30. 
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FORM  OF  AFFIDAVIT  TO  ACCOMPANY  PETITION. 

State  of  Illinois,  i 

County.    )  ^^"  In  Circdit  CotmT. 

To Term,  A.  D.  18—. 

C.  D. 

ats. 

The  People  of  the 

State  of  Illinois. 


Larceny. 


E.  F.  and  G.  H ,'  being  each  duly  sworn,  each  for  him- 
self  on  his  oath  severally  says,  that  he  is  a  resident  of  the  said  county,  aa<^ 
not  of  kin  or  counsel  to  C.  D.  mentioned  in  the  foregoing  (or  ''annexed")  pe- 
tition ;  and  that  he  believes  that  the  Hon. ,  the  judge  of  the  said  court 

refeiTcd  to  in  the  said  petition,  is  so  prejudiced  against  the  said  C.  D.,  teat 
lie  cannot  have  a  fair  and  impartial  trial  in  the  above  entitled  cause  refer- 
red to  in  said  petition. 
Subscribed  and  sworn  to  before  me  i  E.  F. 

this day  of ,  A.  D.  18—.        \  G.  H. 

W.  T.  B.,  Clerk. 

§  862.  When  Cause  Prejudice  of  Inhabitants. — "When  the  cause 
for  the  change  of  venue  is  the  prejudice  of  the  inhabitants  of 
the  county,  against  the  defendant,  his  petition  shall  set  forth 
the  facts  on  which  he  founds  his  belief,  and  the  attorney,  on 
belialf  of  the  people,  may  deny  the  facts  stated  in  the  petition, 
and  support  his  denial  by  counter  affidavits,  and  the  judge 
may  grant  or  deny  the  petition  as  shall  appear  to  be  accord- 
ing to  the  right  of  the  case."^ 

FOBM  OF  PETITION  FOK  A  CHANGE  OF   VENUE   BECAUSE  THE  INHABITANTS 
OF  THE  COUNTY  ARE  PREJUDICED  AGAINST  THE  DEFENDANT. 

State  of  Illinois,  ) 

County.    J  In  Circuit  Court. 

To Term,  A.  D.  18—. 

C.  D. 
ads. 

The  People  of  the  C.  D.,  the  defendant  in  the  above  entitled  case,  re 

State  of  Illinois.  J  spectfuUy  represents  to  the  judge  of  the  said  court, 
that  he  fears  and  verily  believes  that  he  will  not  receive  a  fair  and  Impar- 
tial  trial  in  this  court  in  the  above  entitled  case,  because  the  inhabitants  of 

'  Probably  the  court  will  presume  that  the  persons  making  the  affidavit 
are  reputable,  unless  the  contrary  is  shown,  though  it  may  be  safer  to  state 
such  fact  in  the  petition  until  the  question  shall  be  judicially  settled. 

'  R.  K.,  1095,  §33.    For  the  construction  of  the  statute  of  Iowa,  see  State 
e.  Nash,  7  Iowa,  347. 
39 
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said  county,  in  which  the  said  case  is   pending,  are  prejudiced 

against  him ;  that  he  founds  his  belief  as  to  such  prejudice  on  the  following 
facts,   to  wit.  ; 

1.  That,  etc.  {insert  the  facts  on  which  the  belief  is  founded) ;  and  that  peti- 
tioner did  not  ascertain  the  existence  of  such  prejudice  until  within  the  last 
—  days.  Petitioner  therefore  prays  for  a  change  of  venue  in  this  case,  in 
pursuance  of  the  statute  in  such  case  made  and  provided. 

C.  D. 

State  of  Illinois, 


( 


County- )  C.  D.,  the  above-named  petitioner,  being  duly 

sworn,  on  his  oath  says,  that  the  foregoing  petition  is  true  in  substaiice  and 
matter  of  fact. 

C.  D. 
Subscribed  and  sworn  before  me  i 

this day  of ,  A.  D.  18—.     ) 

G.  B.,  Clerk. 

§  863.  When  Application  may  be  Made. — "The  application 
may  be  made  to  the  court  in  which  the  case  is  pending  in 
term  time  or  to  the  judge  thereof  in  vacation,  reasonable 
notice  of  the  application  having  been  given  to  the  state's 
attorney."^ 

§  864.  Not  After  First  Term  Unless,  etc. — "No  application  for 
a  change  of  venue  made  after  the  first  term  shall  be  allowed 
unless  the  applicant  shall  have  given  to  the  state's  attorney 
at  least  ten  days'  previous  notice  of  his  intention  to  make  such 
application,  except  where  the  causes  have  arisen  or  come  to 
the  knowledge  of  the  applicant  within  less  than  ten  days  be- 
fore the  making  of  the  application.'"^ 

§865.  Further  Exception. — "No  change  of  venue  shall  be 
granted  after  the  first  term  at  which  the  applicant  might  have 
been  heard,  unless  he  shall  show  that  the  cahses  for  which  a 
change  is  asked  have  arisen  or  come  to  his  knowledge  since 
the  terra  at  which  the  application  might  have  been  made."^ 

§  866.  Notice. — An  application  for  a  change  of  venue  must 
be  denied,  unless  notice  of  the  motion  therefor  has  been  given 

■R.  S.,  1095,  §23. 

'  Id.,  1096,  §  24;  Gilson  v.  Powers,  16  Ills.,  357. 

'  R.  S.,  1096,  §  25. 
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or  waived.*  And  such  notice  must  be  given  at  the  earliest 
period.  If  the  cause  is  known  in  vacation,  notice  should  be 
given  and  the  application  should  be  made  to  the  judge  at 
chambers.^  Where  the  petition  states  that  "the  causes  ren- 
dering a  change  necessary  came  to  the  knowledge  of  the  peti- 
tioners within  less  that  ten  days  past,"  one  day's  notice  of  the 
application  for  a  change  of  venue  was  held  not  to  be  suffi- 
cient.^ The  statute  requires  the  notice  to  be  reasonable''  and 
the  length  of  time  necessary  to  constitute  a  reasonable  notice, 
will  in  some  degree  depend  upon  the  peculiar  circumstances 
of  each  particular  case,  and  must  necessarily  be  left  to  the 
legal  discretion  of  the  judge  or  court  to  which  the  application 
is  made.^ 

§  867.  When  Must  be  Granted. — When  the  application  for  a 
change  of  venue  is  made  because  the  judge  is  prejudiced  and 
the  prisoner  has  shown  a  clear  right  to  such  change  of  venue, 
it  is  error  to  deny  it,  and  in  such  a  case  all  subsequent  pro- 
ceedings of  trial  and  conviction  will  be  set  aside  and  the 
cause  remanded  and  the  prisoner  jilaced  in  statu  quo;^  but 
where  such  application  is  made  because  the  inhabitants  of  the 
county  are  prejudiced  against  the  defendant  under  the  pre- 
sent statute  the  judge  may  grant  or  deny  the  petition  accord- 
ing to  the  right  of  the  case.'  When  the  reasons  for  a  change 
of  venue  cease  to  exist,  the  necessity  and  the  right  to  change 

'  Hunt «.  Tiakham,  31  Ills.,  639 ;  Moore  ».  Ellsworth,  51  Ills.,  308 ;  Marble 
v.  Bonhotel,  35  Ills.,  240;  Graves  b.  Shoeflfelt,  60  Ills.,  463;  Preston  v.  Win- 
ter, 20  Iowa,  364. 

''Moss  «.  Johnson,  22  Ills.,  333;  Kelley  b.  Downs,  29  Ills.,  74;  and  see 
Dean  ».  White,  5  Iowa,  266. 

'  Kelley  ».  Downs,  39  Ills.,  74. 

'  R.  S.,  1095,  §  23. 

'  Berry  d.  Wilkinson,  1  Scam.,  164;  Kelley  v.  Downs,  29  Ills.,  74. 

«  Barrows  v.  People,  11  Ills.,  131 ;  MoGoon  v.  Little,  2  Gilm,,  42;  Pertcet 
V.  People,  65  Ills.,  330 ;  Freleigh  v.  State,  8  Mo.,  611 ;  Clark  v.  People,  1 
Scam.,  130;  Walsh  v.  Kay,  38  Ills.,  30;  Rafferty  v.  People,  66  Ills.,  118;  Cass 
V.  State,  3  Greene  Iowa,  358 ;  Welsh  v.  Savery,  4  Iowa,  241 ;  Brener  b.  Fra- 
zier,  8  Iowa,  77. 

'  R.  S.,  1095,  §22;  Gray  ».  People,  36  Ills.,  345;  State  «.  Mooney,  10  Iowa, 
507;  State  o.  Arnold,  13  Iowa,  480;  State  «.  Ingalls,  17  Iowa,  8;  States. 
Baldy,  17  Iowa,  39 :  State  ».  Ostrander,  18  Iowa,  447 ;  State  u.  Wright,  19 
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also  cease.*  It  has  been  held  to  be  a  safe  and  judicious 
practice  where  a  change  is  asked  because  of  the  prejudice  of 
the  inhabitants  of  the  county  against  the  defendant  to  require 
a  plea  to  be  entered  before  the  change  of  venue  is  awarded.'' 
In  making  an  order  for  a  change  of  venue  the  court  has  no 
authority  to  impose  any  terms  upon  the  party  applying  for 
the  same,  such  as  the  payment  of  costs.' 

§  868.  Supplementary  Affidavits. — On  an  application  for  a 
change  of  venue  it  is  within  the  province  of  the  court  to  de- 
termine whether  anything  beyond  the  petition  shall  be  con- 
sidered. Supplementary  affidavits  in  aid  of  such  petition  need 
not  be  heard.*  If,  however,  the  cause  for  the  change  of  venue 
is  the  prejudice  of  the  inhabitants  of  the  county  against  the 
defendant,  the  attorney  on  behalf  of  the  people  may  deny  the 
facts  stated  in  the  petition  and  support  his  denial  by  counter 
affidavits.^ 

§869.  By  Consent.  —  A  change  of  venue  may  be  awarded  in 
a  criminal  case  by  consent,  without  requiring  a  petition  or 
affidavit  to  be  filed  for  that  purpose.^ 

§  870.  Only  One  Change.  — "  No  more  than  one  change  of 
venue  shall  be  granted  to  the  same  defendant.'" 

§  871.  When  Change  Granted  in  Vacation.  —  "When  a  change 
of  venue  is  granted  in  vacation,  the  judge  granting  it  shall 
immediately  transmit  the  petition  and  affidavits  and  his  or- 
der directing  the  change  of  venue  to  the  clerk  of  the  court, 
who  shall  iile  the  same  in  his  office  and  make  an  entry  of  such 
order  on  the  records  of  the  court."' 


Iowa,  94 ;  State  v.  Hutchinson,  27  Iowa,  312;  State  v.  Freeman,  27  Iowa,  333 ; 
State  V.  Collins,  82  Iowa,  42;  State  v.  Felter,  33  Iowa,  49. 

'  Myers  v.  Walker,  31  Ills.,  353. 

'  Gardiner  v.  People,  3  Scam.,  88 ;  Gilson  ■».  Powers,  16  Ills.,  355. 

3  Bollingall  v.  Duncan,  2  Gilm.,  591. 

*  Kelley  v.  Downs,  39  Ills.,  74. 

"K.  S.,  1095,  §23. 

'  People  V.  Scates,  3  Scam.,  351 ;  Brennan  v.  People,  15  Ills.,  511 ;  Pierson 
V.  JFinney,  37  Ills.,  29 ;  see  also  Davidson  v.  Wheeler,  Morris  Iowa,  338 ; 
Johnson  ».  Von  Kettler,  66  Ills.,  63. 

'  R.  S.,  1096,  §  26. 

'  Id.,  §  37. 
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§  872.  Transmitting  Papers,  etc.  — •  "  In  all  cases  of  change  of 
venue,  the  clerk  of  the  court  from  which  the  change  is  grant- 
ed shall  immediately  make  a  full  transcript  of  the  record  and 
proceedings  in  the  case,  and  of  the  petition,  affidavits  and  or- 
der for  the  change  of  venue,  and  transmit  the  same,  together 
with  all  papers  filed  in  the  case,  including  the  indictment 
and  recognizances  of  defendant  and  all  witnesses,  to  the 
proper  court:  Provided,  that  when  the  change  is  granted 
to  a  part  but  not  all  of  several  defendants,  a  certified  copy  of 
the  indictment  or  information,  and  of  the  other  papers  in  the 
case,  shall  be  transmitted  to  the  court  to  which  the  change  of 
venue  is  ordered,  and  such  certified  copies  shall  stand  as  the 
originals.  Such  transcript  and  papers  may  be  transmitted  by 
mail  or  in  such  other  way  as  the  court  or  judge  may  direct.'" 

§  873.  Piling  Transcripts,  etc.  —  Docketing  Cause,  etc.  —  "  The 
clerk  of  the  court  to  which  the  venue  is  changed  shall  file  the 
transcript  and  papers  transmitted  to  him,  and  docket  the 
case;  and  such  case  shall  be  j)roceeded  in  and  determined  in  all 
things,  as  well  before  as  after  judgment,  as  if  it  hsld  origin- 
ated in  such  court.  "^ 

§  874.  Effect  of  Omission  to  Transmit  a  Proper  Transcript  of  tlie 
Record.  —  Where  the  clerk  omits  to  send  a  correct  transcript 
of  the  record  and  proceedings  in  the  case,  and  the  petition 
with  the  proper  papers  to  the  court  to  wliich  the  change  of 
venue  is  taken,  it  is  the  duty  of  the  court  on  ap2:)lication  of 
the  state's  attorney,  to  grant  a  rule  on  the  clerk  to  certify  and 
transmit  the  proper  papers,  and  stay  the  proceedings  until  the 
rule  can  be  complied  with;  and  if  a  motion  is  made  to  dis- 
miss the  case  wherein  the  venue  has  been  changed,  because 
the  proper  papers  have  not  been  transmitted,  the  ease  will  be 
dismissed  unless  a  cross  motion  be  interposed  for  a  rule  upon 

1  R.  S.,  1096,  §  38.  The  amendment  of  the  certificate  by  the  clerk  of  the 
county,  from  which  the  chan^'e  was  taken  after  the  papers  had  been  filed 
in  the  other  county,  was  held  not  to  be  error.     State  v.  Gibson,  20  Iowa,  395. 

^  K.  S.,  1090,  §  2i).  It  is  not  erroneous  after  a  change  of  venue  upon  a 
conviction  for  a  capital  crime,  for  tlie  court  to  order  that  the  prisoner  re- 
main in  the  jail  of  the  county  where  he  was  tried  until  the  time  of  the  ex- 
ecution of  the  sentence  of  death.    Jackson  o.  People,  18  Ills.,  373. 
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the  clerk  to  certify  and  transmit  the  papers.'  An  indictment 
certified  from  one  county  to  anotlier,  must  contain  the  names 
of  all  the  persons  indicted.  So  where  an  indictment  was 
found  against  seven  persons  for  a  riot,  and  the  one  certified 
contained  the  names  of  six  onl}',  it  was  held  that  no  judgment 
could  be  rendered  against  the  six  convicted;^  for  the  state's 
attorney  should  have  applied  to  the  court  for  a  stay  of  pro 
ceedings  until  a  correct  coj^y  of  the  indictment  could  be  had. 
Application  for  a  rule  upon  the  clerk  to  send  the  proper 
papers,  should  be  made  at  the  first  term  after  the  change.' 

§  875.  Transferring  Person.  —  "When  the  applicant  is  in 
custody  or  confined  in  jail,  the  court  or  judge  shall  make  an 
order  to  the  sheriff  or  other  officer  having  custody  of  the  ap- 
plicant, to  remove  his  body  to  the  common  jail  of  the  county 
to  which  the  venue  is  changed,  and  there  deliver  him  to  the 
keeper  of  the  said  jail,  together  with  the  warrant  by  virtue  of 
which  he  is  confined  or  held  in  custody,  not  more  than  three 
days  next  before  the  first  day  of  the  term  of  said  court;  and 
the  sheriff  shall  obey  such  order,  and  shall  iiidorse  on  such 
warrant  of  commitment  the  reason  of  the  change  of  custody, 
and  shall  deliver  such  warrant  with  the  bod^'  of  the  prisoner 
to  the  keeper  of  the  jail  of  the  proper  county,who  shall  receive 
the  same  and  give  to  the  sheriff  a  receipt  therefor,  and  shall 
take  charge  of  and  keep  the  prisoner  in  the  same  manner  as 
if  he  had  originally  been  committed  to  his  custody."* 

§  876.  Parties  and  Witnesses  to  Attend  Trial.  —  "  When  the 
venue  shall  be  changed  in  any  criminal  case,  the  parties  and 
witnesses,  and  all  others  who  may  have  entered  recogni- 
zances, to  attend  a  trial  of  such  cause,  having  notice  of  the 
change  of  venue,  must  attend  at  the  time  and  place  at  which 
the  trial  is  to  be  had  according  to  such  change,  and  a  failure 
to  do  so  shall  work  a  forfeiture  of  the  recognizance."' 

'  Wight  V.  Kirpatrick,  4  Scam.,  340. 
'  Smith  V.  People,  36  Ills.,  390. 
^  Granger  v.  Warrington,  3  Gilm.,  399. 
'  K.  S.,  1096,  §80;  Jackson  i>.  People,  18  Ills.,  373. 

"  R.  S.,  1096,  §31.  Where  a  change  of  venue  is  granted  in  a  criminal 
case,  the  court  granting  the  order  for  the  change  may  take  a  recognizance 
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§  877.  Recognizing  Witnesses.  —  "When  tlie  venue  is  changed 
in  term  time,  the  state's  attorney  shall  have  all  of  the  witnes- 
ses on  the  part  of  the  prosecution  recognized,  to  appear  at  the 
court  to  which  the  change  is  ordered,  on  the  first  day  of  the 
term  at  which  the  trial  is  to  be  had.'" 

§  878.  Costs.  —  "  Upon  the  termination  of  any  trial  when  a 
change  of  venue  has  been  obtained,  the  clerk  of  the  court  in 
which  the  trial  is  had  shall  make  out  a  statement,  and  certify 
to  the  same  of  the  costs,  to  the  county  in  which  the  trial  is 
had  for  the  fees  and  board  of  the  jury,  and  of  boarding  the 
prisoner  while  in  jail  of  such  coimty ;  and  such  account,  when 
so  certified,  shall  be  paid  by  the  county  in  which  such  indict- 
ment or  information  was  found ;  and  all  fines  imposed  and 
collected  in  the  county  where  the  trial  is  had  shall  be  paid 
over  to  the  county  in  which  the  indictment  or  information 
was  found, "^ 

§  879.  Irregularities  Waived. — "All  questions  concerning  the 
regularity  of  proceedings  in  obtaining  changes  of  venue,  and 
the  right  of  the  court  to  which  the  change  is  made  to  try  the 
cause  and  execute  the  judgment,  shall  be  considered  as  waived 
after  trial  and  verdict.'"  If  the  party  fails  to  make  his  objec- 
tions in  the  court  below,  he  cannot  make  them  in  the  Supreme 
Court.^  Where  the  defendant  moved  to  sti-ike  a  cause  from 
the  docket  of  the  court  to  which  the  venue  had  been  changed 
for  irregularities  in  the  certificate  of  the  clerk  of  the  court  in 
which  the  action  originated  after  having  appeared  at  a  pre- 
vious term  of  such  court  and  excepted  to  the  ruling  of  the 
court  in  suppressing  a  deposition  and  made  a  motion  for  and 
obtained  a  continuance,  it  was  lield  that  his  appearance  at  the 
preceding  term  and  the  steps  taken  by  him  in  the  cause  were 

from  the  defenclant  to  appear  in  the  court  to  which  the  venue  is  changed. 
Stebbins  -o.  People,  37  Ills.,  241. 

'R.  S.,  1096,§32. 

'  Id.,  1097,  §  33 ;  County  of  Rock  Island  v.  County  of  Mercer,  34  Ills.,  36. 

'  R.  S.,  1097,  §  35 ;  MoBain  is.  Enloe,  13  Ills.,  79 ;  Johnson  v.  Von  Kettler, 
66  Ills.,  63. 

'  Gardiner  ■».  People,  3  Scam.,  83;  Hitt  s  Allen,  13  Ills.,  593;  Brennan  v. 
People,  15  Ills.,  515. 
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a  waiver  of  any  irregularities  there  might  have  been  in  the 
clerk's  certificate.  Where  a  change  of  venue  is  improperly 
granted,  the  proper  practice  for  the  party  complaining  is  to 
move  to  remand  the  cause  to  the  county  from  v^hich  it  was 
sent,  and  if  the  motion  is  overruled,  take  an  exception  and 
embody  the  motion  and  ruling  of  the  court  in  a  bill  of  ex- 
ceptions.^ 

3.  Peocueing  the  Evidence. 

§  880.  Subpoenas. — -"The  statute  provides  that  it  shall  be  the 
duty  of  the  clerk  of  the  court  to  issue  subpoenas,  either  on 
the  part  of  the  people  or  of  the  accused,  directed  to  the  sheriff, 
coroner,  or  any  constable  of  any  county  of  this  state.  And 
every  witness  who  shall  be  duly  subpcenaed,  and  shall  neglect 
or  refuse  to  attend  any  courtpursuant  to  the  requisitions  of 
such  subpoena,  shall  be  proceeded  against  and  punished  for 
contempt  of  the  court.  And  attachment  against  witnesses  who 
live  in  a  different  county  from  that  where  such  subpoena  is 
returnable,  may  be  served  in  the  same  manner  as  capiases, 
are  directed  to  be  served  out  of  the  county  from  which  they 
issue."''' 

§881.  Witnesses  to  be  Present — According  to  the  rules  of 
evidence  of  the  common  law  by  statute  made  binding  upon 
courts  and  juries  in  this  state,^  and  the  provisions  of  the  con- 
stitution of  this  state,'  on  the  trial  of  a  prisoner  accused  of 
any  crime  whatever  he  has  a  right  to  have  the  witnesses 
against  him   produced  in  open  court,  and  to  meet  them   face 

'  Flagg  ».  Roberts,  67  Ills.,  485. 

^  Johnson  v.  Von  Kettler,  66  Ills.,  63 ;  but  see  People  v.  Scales,  3  Scam.,  354. 

'R.  S.,  410,  §427.  It  has  been  said  that  a  subpoena  cannot  issue  in  behalf 
of  the  prisoner  until  after  an  indictment  found;  for  before  this  there  is  no 
cause  in  court.  1  Arch.  C.  P.  &  PI.,  571 ;  Slate  i>.  Evans,  1  Tenn.,  215 ;  U. 
S.  v.  Moore,  Wallace,  25 ;  1  Burrs  Tr.by  Robertson,  177.  The  defendant  in  a 
criminal  case  has  no  right  by  virtue  of  the  provision  of  the  constitution,  R. 
S.,  60,  Const.  Art.,  II.  §  9,  to  demand  the  personal  attendance  of  a  convict  to 
testify  as  a  witness  on  the  trial,  State  v.  Kennedy,  20  Iowa,  372. 

'  R.  S.,  410,  §  428. 

•  Id.,  60 ;  Const,  of  Ills.,  Ai-t.  II,  §  9. 
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to  face  so  that  lie  may  have  an  opportunity  given  him  to 
cross-examine  them  there.'  Therefore  the  deposition  of  a 
witness  taken  in  the  absence  of  the  prisoner,  or  when  no  op- 
portunity is  given  him  to  cross-examine  the  witness^  or  taken 
on  his  examination  before  the  magistrate  for  the  same  offense 
in  his  presence,  thougli  the  witness  is  beyond  the  jurisdiction 
of  the  court  by  the  procurement  of  the  defendant^  is  not  ad- 
missible against  the  prisoner  unless  by  his  express  consent.'' 

§  882.  Depositions — Notarial  Certificate  of  Protest. — In  cases  of 
misdemeanors  the  deposition  of  absent  witnesses  may  be 
taken  by  consent;^  and  if  the  attendance  of  material  witnesses 
for  the  defendant  cannot  be  procured,  he  may  offer  to  join  in 
a  commission  to  take  their  depositions,  and  the  court  may  in 
its  discretion  continiie  the  cause  from  term  to  term  until  the 
other  party  will  join;  and  when  both  have  joined,  the  caiise 
will  be  continued  until  the  next  term.^  A  notarial  certificate 
of  protest  is  not  evidence  in  a  criminal  case,  for  the  notary 
must  be  called.^ 

§883.  Testimony  on  a  Former  Trial— Depositions  Before  Magis- 
trates, etc. — Where  a  witness  has  testified  on  a  former  trial  of 
the  same  cause,  or  where  the  same  matter  was  in  issue  be- 
tween the  same  parties  and  the  witness  has  since  died,  what 

'  1  Bish.  Cr.  P.,  §  1090;  1  Cliitt}'  Cr.  L.,  585;  Com.  v.  Ricketson,  5  Met, 
412 ;  People  v.  Restell,  3  Hill,  389 ;  Goodman  v.  State,  1  Meigs,  195 ;  State  s. 
Collins,  32  Iowa,  40 ;  Summons  -o.  State,  5  Ohio,  N.  S..  335  ;  State  n.  Reidel, 
36  Iowa,  430. 

"  Rex  u.  Paine,  1  Salli.,  381 ;  Rex  j).  Woodcock,  1  Leach,  4th  Ed.,  561 ;  Pyke 
V.  Crouch,  1  Ld.  Raym.,  730 ;  Rex  v.  Dingier,  3  Leach,  4th  Ed.,  561 ;  Rex  v. 
Forbes,  Holt  N.  P.,  599 ;  State  ».  Hill,  2  Hill  S.  C,  607 ;  State  v.  Campbell,  1 
Rich.,  124. 

'  Bergen  v.  People,  17  Ills.,  426;  contra,  Rex  t.  Harrison,  4  Harg.  St.  Tr., 
487,  493;  Bex  v.  Morley  .J.  Kel.,  55 ;  State  i).  Houser,  26  Mo.,  431. 

■>  State  ».  Poison,  39  Iowa,  133. 

*  1  Roscoe  Cr.  Ev.,  78;  Rex  o  Marphew,  3  M.  &  S.,  002;  Richardson 
-0.  People,  31  Ills.,  173.  In  Iowa  a  deposition  taken  at  the  request  of  the  ac- 
cused was  held  to  be  admissible  in  evidence  on  the  part  of  the  state  in  a 
case  of  murder.    Nash  v.  State,  2  Greene  Iowa,  287. 

'  1  Chitty  Cr.L.,  612;  Mostyn  v.  Pabrigus.,  Cowp.,  174;  People  v.  Restell, 
3  Hill,  399 ;  Richardson  «.  People,  81  Ills.,  173. 

'  State  V.  Reidel,  26  Iowa,  430. 
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such  witness  swore  to  on  the  former  occasion  may  be  given 
in  evidence.!  And  if  the  statutes  of  1  &  2  Phil.  &  M.  Ch.  13, 
§§  4,  5;  and  2  &  3  Phil.  &  M.  Ch.  10,  are  now  in  force  in  this 
state,  according  to  numerous  decisions,  the  deposition  of  a 
witness  taken  before  a  magistrate^  or  coroner,^  in  a  case-  of 
felony,  may  be  read  in  evidence  against  the  accused  on  his 
trial  in  case  the  person  who  made  the  deposition  is  dead,  or 
so  ill  as  to  be  unable  to  travel,^  or  insane.^  But  such  evidence 
cannot  be  received  if  the  witness  is  living,  though  he  is  be- 
yond the  jurisdiction  of  the  court  or  cannot  be  found ;^  nor  if 
the  accused  was  not  present  when  the  deposition  was  taken, 
or  has  not  had  an  opportunity  to  cross-examine  the  witness;' 
nor  if  the  witness  was  not  first  sworn  and  then  examined  in- 
stead of  being  examined  and  statement  taken  without  his  be- 
ing sworn  and  then  being  sworn  to  the  truth  of  the  state- 
ment;* nor  if  the  deposition  was  not  taken  in  a  proceeding 
authorized  by  laWi^ 

§  884.  Constitutional. — The  reception  of  the  testimony  of  a 
witness  given  on  a  former  trial,  or  on  an  examination  before 

'  Bergen  «.  People,  17  Ills.,  427 ;  Rex  v.  Buokworth,  2  Keeb,  403,  T.  Raym., 
170;  Peoples.  Newman,  5  Hill,  295;  State  v.  Harmon,  27  Mo.,  120;  Ken- 
drick  V.  State,  10  Humph.,  479 ;  Summons  «.  State,  5  Ohio  8.,  325  ;  U.  8.,  1). 
Wood,  3  Wash.  C.  C,  440;  Com.  v.  Richards,  18  Pick.,  434;  Young  v.  Dear- 
born, 2  Fost.  N.  H.,  372;  contra,  Finn  «).  Com.,  5  Rand,  701;  Mendum  «. 
Com.,  6  Rand,  704 ;  Brogj  a.  Com.,  10  Grat.,  722. 

''  1  Bish.  Cr.  P.,  §  1093 :  Beebee  v.  People,  5  Hill,  32 ;  U.  S.  v.  McComb,  5 
McLean,  286;  State  v.  MoO'Blenis,  24  Mo.,  402;  State  v.  Baker,  24  Mo.,  437; 
Barrow  ».  People,  1  Com.,  386. 

=  1  Bish.  Cr.  P.,  g  1094;  Rex  v.  Eriswell,  3  T.  R.,  707;  Rex  v.  Purefoy, 
Peake  Ev.,  64;  Jervis  Cor.,  217,  218. 

*  2  Phil.  Ev.,  97 ;  1  Bish.  Cr.  P„  g  1093 ;  Reg.  «.  Wilshaw,  C.  &  M.,  145. 

'  Reg.  !).  Marshall,  C.  &.  M.,  147 ;  Rex  v.  Eriswell,  3  T.  R.,  707. 

°  3.  Kel.,  55 ;  Dupree  v.  State,  33  Ala.,  380 ;  People  s.  Newman,  5  Hill,  295 ; 
Finn  v.  Com.,  5  Rand,  701,  708;  Young  i).  Dearborn,  2  Fost.  N.  H.,  372; 
Brog  V.  Com.,  10  Grat.,  722. 

'  State  V.  Hill,  2  Hill  S.  C,  607 ;  State  v.  Campbell,  1  Rich.,  124;  People  c 
Restell,  3  Hill,  300;  Bergen  v.  People,  17  Ills.,  426  ;  contra,  1  Bish.  Cr.  P.,  § 
1094 ;  Rex  11.  Purefoy,  Peake  Ev.,  64. 

'  People  v.  Restell,  3  Hill,  300;  Rex  v.  Kiddoy,  4  Dowl.  &  Ry.,  734. 

°  1  Bish.  Cr.  P.,  §  1099.  People  v.  Restell,  3  Hill,  300;  People  v.  Garret,  6 
Cal.,  203. 
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a  magistrate  when  the  accused  was  present  and  had  an  oj)- 
portunity  to  cross-examine  the  witness,  is  not  a  violation  of 
constitutional  provision  securing  to  persons  accused  of  a 
crime  the  right  "to  meet  the  witnesses  face  to  face,'"  for  it 
is  said  the  accused  did  meet  the  witness  face  to  face  in  these 
cases,  and  might  have  cross-examined  him  touching  the  accu- 
sation.^ So  the  reception  of  evidence  of  the  dying  declarations 
of  a  deceased  person  in  relation  to  the  injury  of  which  he 
afterwards  dies,  made  in  the  absence  of  the  accused,  has  been 
held  not  to  be  a  violation  of  this  provision  of  the  constitu- 
tion.' 

§  885.  Dying  Beclarations  are  such  as  are  made  by  the  party 
relating  to  the  facts  of  the  injury  of  which  he  afterwards  dies, 
under  the  fixed  belief  and  moral  conviction  that  his  death  is 
impending  and  certain  to  follow  almost  immediately,  with- 
out opportunity  for  repentance,  and  in  the  absence  of  all  hope 
of  avoidance;  when  he  has  despaired  of  life  and  looks  to  death 
as  inevitable  and  at  hand.*  These  declarations  are  admissible 
in  evidence  only  in  cases  of  homicide  where  the  death  ot 
the  deceased  is  the  subject  of  the  charge  and  the  circum- 
stances of  the  death  are  the  subject  of  the  dying  declarations,^ 
in  which  case  they  are  admissible  both  for  and  against  the 
party  charged  with  the  death.^ 

'  R.  S.,  60,  Const.  Ills.,  Art.  II.,  §  9. 

"  IBisU.  Cr.  P.,  §1099;  Com.  v.  Richards,  18  Pick.,  434;  Summons®. 
State,  5  Ohio  S.,  335 ;  contra.  State  v.  Collins,  32  Iowa,  40. 

'  Starkey  v.  People,  17  Ills.,  20 ;  Murphy  v.  People,  37  Ills.,  456 ;  Wood- 
sides  ».  State,  2  How.  Missis.,  655 ;  Anthony  «.  State,  1  Meigs,  265 ;  Camp- 
bell !).  State,  11  Ga.,  355 ;  Robbins  v.  State,  8  Ohio  S.  N.  S.,  131 ;  State  ». 
Nash,  7  Iowa,  347. 

*  1  Greenl.  Ev.,  §  156  ;  Roscoe  Cr.  Ev.,  27-35  ;  1  Arch.  C.  P.  &  PL,  449  ; 
Starkey  v.  People,  17  Ills.,  21 ;  Rex.  v.  Woodcock,  3  Leach  Cr.  Cas.,  267  ; 
State  V.  Nash,  7  Iowa,  347 ;  State  v.  Johnson,  8  Iowa,  525 ;  State  v.  Netlle- 
hush,  20  Iowa,  257. 

» 1  Whart.  Cr.  L.,  §  675 ;  1  Arch.  C.  P.  &  PI.,  449 ;  1  Greenl.  Ev.,  §  156  ;  Rex 
«.  Mead,  2  B.  &  Cres.,  605  ;  Nelsons.  State,  7 Humph., 542;  States.  Shelton, 
2  Jones  Law,  N.  C,  360 ;  Rex  v.  Loyd,  4  Car.  &  P.,  333 ;  Rex  v.  Baker,  2  M. 
&  Rob.,  53  ;  Lambert  u.  State,  23  Missis.,  323. 

6  1  Whart.  Cr.  L.,  §  669 ;  Rex  v.  Scaife,  1  Moody  &  Rob.,  551 ;  U.  S.  v. 
Taylor,  4  Cranch  C.  C,  338 ;  Moore  v.  State,  12  Ala.,  764. 
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§  886.  What  Essential  to  the  Admissibility  of  Dying  Declarations. 

— It  is  essential  to  the, admissibility  of  these  declarations  and 
is  a  preliminary  fact  to  be  proved  by  the  party  offering  them, 
that  the  party  knew  or  thought  he  was  in  a  dying  state.'  The 
declarations  of  the  deceased  must  be  excluded  if  he  would  not 
be  a  competent  witness  if  offered  as  such  on  the  trial,^  or  such 
declarations  relate  to  things  to  which  he  would  not  have  been 
competent  to  testify  if  sworn  in  the  cause;'  therefore,  if  the 
declaration  is  merely  an  opinion,  it  is  inadmissible.*  It  is  no 
objection  to  their  admissibility  that  they  were  made  in  an- 
swer to  leading  questions,  or  obtained  by  pressing  and  earn- 
est solicitation^  or  made  in  a  foreign  language'  or  by  signs;' 
or  made  in  the  absence  of  the  accused  without  giving  him  an 
opportunity  for  cross-examination,^  or  that  they  have  been 
reduced  to  writing  and  sworn  to  by  the  deceased.^  But  what- 
ever the  statement  may  be,  it  must  be  complete  in  itself;  for 
if  the  declarations  appear  to  have  been  intended  by  the  dying 

'  1  Whart  Or.  L.,  §§  671-674;  1  Arcli.  C.  P.  &  PI.,  451;  Roscoe  Cr.  Ev., 
29 ;  1  Greenl.  Bv.,  §  158 ;  State  ».  Qillick,  7  Iowa,  288 ;  Com.  v.  Roberts,  108 
Mass.,  296 ;  State  v.  Moody,  2  Hayw.,  31 ;  State  v.  Poll,  1  Hawks,  443 ;  King 
«.  Com.,  2  Va.,  Cas.,  81 ;  Rex  v.  Crockett,  4  Car.  &  P.,  544;  Gibson  v.  Com., 
2  Va.  Cas.,  Ill,  116 ;  McDauiel  o.  State,  8  Sm.  &  M.,  401 ;  Lewis  e.  State,  9 
Sm.  &  M.,  115;  Montgomery  j).  State,  11  Ohio.  424;  Starkey  s.  People,  17 
Ills.,  18;  Murpliyi).  People,  37  Ills.,  447 ;  Rex  i).  Haywood,  6  Car.  &  P.,  157 ; 
Rex  V.  Fagent,  7  Car.  &  P.,  288 ;  People  v.  Knickerbocker,  1  Park.  Cr.  R., 
302;  People  v.  Green,  1  Park.  Cr.  R.,  11,  1  Denio,614;  Moore  v.  State,  12 
Ala.,  764 ;  People  v.  Robinson,  2  Park.  Cr.  R.,  235. 

'  1  Arch.  a.  P.  &  PI.,  450,  455 ;  1  Greenl.  Ev.,  §  157 ;  Rex  «.  Pike,  3  Car.  & 
P.,  598 ;  Reg.  0.  Perkins,  9  Car.  &  P.,  395 ;  Rex  v.  Drummond,  1  Leach  Or. 
Cas.,  378. 

.  "  1  Greenl.  Ev.,  §  159 ;  McPherson  v.  State,  23  Ga.,  478 ;  Johnson  v.  State, 
17  Ala.,  618. 

'  State  B  Arnold,  13  Ired.,  184. 

'  Rex  1].  Fagent,  7  Car.  &  P.,  238;  Com.  v.  Vass,  3  Leigh,  786;  Rex  v.  Rea- 
son, 1  Stra.,  499 ;  Rex  v.  Woodcock,  2  Leach  Cr.  Cas.,  563. 

"  Starkey  «.  People,  17  Ills.,  18. 

'  Com.  u.  Casey,  11  Cush.,  417. 

» 1  Phil.  Ev.,  235  ;  3  Stai-k.  Ev.,  461 ;  1  Stark.  Ev.,  101 ;  1  Arch.  C.  P.  & 
PL,  454. 

'  1  Greenl.  Ev.,  §  161 ;  State  v.  Arnold,  18  Ired.,  184 ;  Rex  v.  Reason,  1 
Stra.,  500. 
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man  to  be  connected  with  and  qualified  by  other  statements, 
which  he  is  prevented  by  any  cause  from  making,  they  will 
not  be  received."  Dying  declarations  are  admissible,  not- 
withstanding there  may  be  other  witnesses  by  whose  testimony 
the  same  facts  might  be  shown,  which  are  sought  to  be  es- 
tablished by  dying  declarations.^ 

§  887.  Husband  and  Wife.  —  On  a  trial  for  the  murder  of  a 
wife  by  her  husband,  the  declarations  of  the  deceased  made 
in  extremis  as  to  the  cause  of  her  death  are  competent  against 
the  husband.^  So  the  dying  declarations  of  the  husband  are 
admissible  under  similar  circumstances  against  the  wife.* 

§  888.  Admissibility  to  be  Determined  by  the  Court.  —  It  is  for 
the  court  in  the  first  instance  to  determine  upon  the  admissi- 
bility of  the  dying  declarations,  upon  proof  of  tlie  condition 
of  the  mind  of  the  deceased  at  the  time  they  were  made;  and 
if  the  proof  does  not  satisfy  the  court  beyond  a  reasonable 
doubt  that  they  were  made  in  extremity  and  that  they  are  dy- 
ing declarations  within  the  law,  they  should  not  be  permit- 
ted to  go  to  the  jury.^  But  after  they  are  admitted,  their 
credibility  is  entirely  within  the  province  of  the  jury.* 

§  889.  Substance  of  Dying  Declarations  —  Testimony  and  Deposi- 
tions Admissible.  —  Where  evidence  of  the  dying  declarations 
or  of  the  former  testimony  of  a  person  is  admissible,  it  need 
not  be  given  in  exact  words;  the  substance  of  such  declara- 
tions^ or  testimony'  if  the  witness  is  not  able  to  state  the  pre- 
cise language  used,  is  all  that  is  required. 

'  1  Greenl.  Ev.,  §  159 ;  3  Leigh  R.,  787;  Vass  v.  Com.,  8  Leigh,  786. 

'  People  V.  Green,  1  Park.  Cr.  R.,  303,  1  Denlo,  614. 

'  People  V.  Green,  1  Denlo,  614;  Pennsylvania  ».  Stoops,  Addis.,  381. 

*  Moore  v.  State,  12  Ala.,  764. 

'  1  Greenl.  Ev.,  §  160 ;  Starkey  v.  People,  17  Ills.,  31 ;  Rex  «.  Van  But 
chell,  7  Car.  &  P.,  187;  State  «.  Poll,  1  Hawks,  444;  Com.  «.  Hill,  2  Grat., 
594;  Rex  ».  Bonner,  8  Car.  &  P.,  386;  Donnolly  ».  State,  3  Dutch.,  601. 

«  Rex  V.  Gay,  7  Car.  &  P.,  330;  Leach  v.  Simpson,  5  Mees.  &  W.,  309; 
Jackson  v.  KniflFen,  3  John.,  35 ;  Starkey  v.  People,  17  Ills.,  31 ;  Lambert  v. 
State,  23  Missis.,  355 ;  Nelson  v.  State,  13  Sm.  &  M.,  506 ;  State  v.  Thawley, 
4  Harring.,  562. 

'  Starkey  v.  People,  17  Ills.,  83 ;  Montgomery  v.  State,  11  Ohio,  424;  Nel- 
son V.  State,  13  Sm.  &  M.,  500;  "Ward  v.  State,  8  Blackf.,  101. 

"  Kenduck  ii.  State,  10  Humph.,  479;  Summons  v.  State,  5  Ohio  S.,  335; 
Young  a.  Dearhorn,  2  Post.  N.  H.,  373. 
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3.    CoNTINgANCE. 

§  890.  For  Witnesses.  —  At  common  law  the  court  might 
in  its  discretion  put  off  the  trial  in  a  criminal  case  where  it 
appeared:  1.  That  the  witness  was  really  material  and  ap- 
peared to  the  court  so  to  be.  2.  That  the  party  who  applied 
had  been  guilty  of  no  neglect.  3.  That  the  witness  could  be 
had  at  the  time  to  which  the  trial  was  deferred.'  In  this 
state  we  have,  however,  a  statute  modifying  the  common  law 
in  some  respects  in  civil  cases,  and  possibly  some  of  the  pro- 
visions of  the  statute  apply  to  criminal  cases.^  But  it  has 
been  held  that  the  provisions  of  the  statute  contained  in  the 
general  practice  act  of  1845,  relating  to  continuances,'  and  of 
the  act  of  1867,  being  an  amendment  of  the  original  practice 
act  relating  to  the  admission  of  the  affidavit  for  a  continuance* 
of  which  the  present  statute  is  a  substantial  copy,'  did  not 
apply  to  criminal  cases. 

§891.  Diligence. — The  party  applying  for  a  continuance 
must  show  that  he  has  used  a  reasonable  degree  of  diligence;* 
as  that  the  absent  witness  has  been  subpcenaed'  if  within  the 
jurisdiction  of  the  court;'  or  that  an  effort  in  that  direction 

'  1  Chitty  Cr.  L.,  491^94;  1  Arch.  C.  P.  &  PI.,  567,  568;  2  Whart.  Or.  L., 
§§  3929-2937;  Kex  v.  D'Eon.,  1  Blk.  Rep.,  510,  3  Burr,  1518;  People  v.  Ver- 
milyea,  7  Cowen,  384 ;  State  v.  Fyles,  3  Brev.,  304;  Muller's  Case,  8  Grat., 
695;  Lyon  v.  Boilvin,  3  Glim.,  6.37;  Pledsoe  v.  Com.,  6  Rand.,  673;  Gross  v. 
State,  3  Oarter,  135 ;  Spencer  u.  State,  8  Blackf.,  381. 

=  R.  S.,  780,  §§43^8. 

=■  Baxter  v.  People,  3  Gilm.,  368. 

*  Van  Meter  b.  People,  60  Ills.,  168. 

»  R.  S.  of  1845,  415,  §  13 ;  Laws  1867,  157,  §  1 ;  R.  S.,  780,  §§  48,  48. 

"  R.  S.,  780,  §  43 ;  1  Chitty  Cr.  L.,  492,  493 ;  People  v.  Vermilyea,  7  Cowen, 
384;  Fiott  v.  Com.,  13  Grat.,  564;  Weeks  o.  State,  31  Missis.,  490;  Kurd's 
Case,  5  Leigh,  715;  People  v.  Baker,  1  Cal.,  403;  Vickers  v.  Hill,  1  Scam., 
307;  Dunlap  o.  Davis.  5  Gilm.,  84;  Cole  v.  Choteau,  18  Ills.,  441;  Shook  «. 
Thomas,  31  Ills.,  87 ;  Doe  v.  Johnson,  3  Scam.,  523 ;  State  v.  McComb,  18 
Iowa,  43 ;  State  v.  Rorarbacher,  19  Iowa,  154. 

'  Wright  V.  State,  18  Ga.,  383;  Wade  v.  Halligan,  16  Ills.,  507;  McConnel 
D.  Johnson,  3  Scam.,  533 :  Day  v.  Gilston,  33  Ills.,  103 ;  Moore  «.  Goelitz,  37 
Ills.,  18;  Richardson  v.  People,  31  Ills.,  170;  State  v.  Cross,  13  Iowa,  66. 

'  Allen  «.  Downing,  2  Scam.,  457 ;  Lyon  o.  Boilvin,  3  Gilm.,  639 ;  Quincy 
Whig  Co.  V.  Tillson,  67  Ills.,  851. 
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has  been  inade.^  "Where  the  witness  resided  in  the  same 
county  in  which  the  trial  was  had,  a  delay  of  six  months 
without  serving  a  snbjDoena  on  the  witness,  was  held  to  be  a 
want  of  proper  diligence.-  But  where  a  party  issued  a  sub- 
poena to  the  sheriif  of  the  county  where  the  witness  had 
formerly  been  residing  and  the  officer  receiving  the  subpoena 
searched  for  him,  but  was  unable  to  find  him  on  account  of 
the  witness  having,  recently  removed  from  such  county  of 
which  removal  the  party  had  no  knowledge,  it  was  held  that 
he  was  not  guilty  of  a  want  of  diligence  though  the  sub- 
poena was  not  served.^  On  the  first  application  for  a  con- 
tinuance an  affidavit  which  shows  that  the  witnesses  have 
been  duly  subpoenaed  to  attend  the  court  at  which  the  trial 
is  to  be  had  shows  sufficient  diligence.  The  court  may  as- 
certain whether  the  witnesses  are  present  by  having  them 
called,  and  if  they  answer  and  attend,  may  overrule  the  ap- 
plication for  a  continuance.*  Greater  diligence  is  required 
on  a  second  or  any  subsequent  application.  On  such  ajj- 
plication  the  party  should  state  that  he  expects  to  be  able  to 
procure  the  attendance  of  his  witness  at  the  next  term,  that 
the  witness  is  not  absent  by  his  permission  and  all  the  facts 
showing  the  materiality  of  his  evidence  and  that  the  applica- 
tion is  not  made  for  delay.  If  within  reach  of  process  an 
attachment  should  be  issued  for  the  witness.^  When  an  ap- 
plication for  a  continuance  for  the  third  time  is  made  on  ac- 
count of  the  absence  of  the  same  witness,  the  court  may  prop- 
erly require  unusual  dilligence  to  be  shown.  In  such  case 
where  the  witness  resided  in  the  county  where  the  trial  was 
had  and  the  affidavit  failed  to  show  that  the  witness  had  been 


>  1  Arch.  C  P.  &  PI.,  570 ;  Dutton  v.  State,  5  Port.  Ind.,  5.3.3  ;  Adams  v. 
Colton,  3  Scam.,  71. 

'  Eames  v.  HenHessy,  23  Ills.,  631. 

'  Adams  v.  Colton,  3  Scam.,  71. 

'  "Wade  J).  Halligan,  16  Ills.,  511. 

=  Shook  V.  Thomas,  31  Ills.,  87  ;  Birks  «.  Houston,  63  Ills.,  77 ;  McCoanel 
V.  Johnson,  2  Scam.,  538 ;  Dunlap  v.  Davis,  5  Gilm.,  85 ;  Holt  v.  Com.,  3 
Va.  Gas.,  156 ;  Earp  v.  Com.,  9  Dana,  303 ;  Com.  v.  Hilliard,  1  Mass.,  6 ;  Hurd 
V.  Com.,  5  Leigh,  715 ;  Nelson  v.  State,  2  Swan,  482. 
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subpoenaed,  it  was  held  that  the  application  was  properly 
denied.^  To  jnstity  the  continuance  of  a  cause  a  second  time 
for  the  reason  that  the  same  witness  cannot  be  found,  some- 
thing more  that  the  writing  of  letters  and  making  inquiries 
is  required;  for  in  these  days  of  rajjid  communication  and 
cheap  traveling  the  jiarty  is  required,  if  he  is  not  confined  in 
jail,  to  go  and  look  for  his  witness.^  If  a  party  relies  iipon 
the  promise  of  a  witness  to  he  present  at  a  trial  he  cannot 
obtain  a  continuance  if  the  witness  does  not  attend,'  not  even 
if  the  witness  has  been  subpoenaed  by  the  other  party  ;*  for 
the  party  does  not  use  due  diligence  to  secure  the  attendance 
of  a  witness  unless  he  subpoenaes  him  if  he  is  within  the 
reach  of  a  subpoena  and  can  be  found.'  But  when  a  witness 
actually  attends  upon  request,  the  part3''s  diligence  is  as  com- 
plete as  if  he  attended  upon  a  subpoena,  and  if  such  witness 
leaves  suddenly  on  account  of  sickness  in  his  family,  a  con- 
tinuance should  be  granted,  though  no  subpoena  has  been 
served  upon  him.*  The  law  does  not  require  a  party  to  do 
a  useless  act,  therefore  if  a  witness  or  his  family  is  so  sick 
that  the  witness  cannot  attend  the  trial,  the  omission  to 
subpoena  him  does  not  show  a  want  of  diligence.'  ^  A  party 
does  not  show  diligence  if  he  relies  upon  making  proof  by  a 
witness  who  upon  examination  disappoints  him.  It  is  his  duty 
to  inform  himself  as  to  the  knowledge  of  the  witness,  and  if  he 
does  not  possess  the  requisite  information  he  should  procure 
the  attendance  of  others.*  Where  the  witness  resides  out  of 
the  state  or  beyond  the  reach  of  a  subpoena  the  law  does  not 
require  the  party  applying  for   a  continuance  in  criminal 

'  Birks  V.  Houston,  63  Ills.,  77 ;  State  v.  Cross,  13  Iowa,  66. 

"  Stevens  v.  Sherwood,  23  Ills.,  340. 

"  Day  ».  Gelston,  23  Ills.,  103 ;  Moore,  Goelitz,  37  Ills.,  18  ;  Gass  v.  How- 
ard, 43  Ills.,  233 ;  MoUouuel  v.  Johnson,  2  Scam.,  523. 

^  Moore  v.  Goelitz,  37  Ills.,  18 ;  State  u.  Cross,  13  Iowa,  66. 

'  McConnel  ».  Johnson,  3  Scam.,  523;  Day  v.  Gelston,  33  Ills.,  102;  Moore 
^j.Golitz;  37  Ills.,  18;  Richardson  v.  People,  31  Ills.,  170. 

»  Searls  v.  Munson,  17  Ills.,  558 ;  Reg.  i).  Nicholas,  3  Oar.  &  K.,  348. 

'  Allen  V.  Downing,  3  Scam,  455 ;  Searls  v.  Munson,  17  Ills.,  558. 

"  Cole  V.  Choteau,  18  Ills.,  439. 
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cases  as  it  does  ia  civil  cases,'  to  show  that  he  has  used  dili- 
gence in  taking  the  testimony  of  the  witness  on  a  deposition 
for  the  reason  that  the  statutes  relating  to  depositions  do  not 
apply  to  criminal  cases,  but  he  must  show  the  grounds  of  the 
expectation  of  procuring  the  testimony  of  the  witness  at  a 
future  time.'  A.nd  it  is  said  that  in  cases  of  misdemeanors 
the  deposition  of  absent  witnesses  may  be  taken  by  consent; 
and  if  the  attendance  of  material  witnesses  for  the  defendant 
cannot  be  procured,  he  may  offer  to  join  in  a  commission  to 
take  their  depositions,  and  the  court  will  have  a  discretion  to 
continue  the  cause  from  term  to  term  until  the  other  party 
will  join,  and  when  both  have  joined  the  cause  will  be  con- 
tinued until  the  ]iext  term.'  If  the  prisoner  has  no  time  or 
opportunity  to  prepare  for  his  defense,  this  will  be  a  good 
ground  for  a  postponement.*  And  where  a  party  uses  reason- 
able diligence  in  ascertaining  what  he  can  prove  by  wit- 
nesses, he  has  a  reasonable  time  after  he  learns  that  he  can 
prove  material  facts  by  them  in  which  to  procure  their  testi- 
mony.' Upon  an  application  for  a  continuance  there  is  no 
certain  rule  as  to  question  of  diligence.  Each  case  depends 
upon  the  particular  circumstances  shown.'  The  party  desir- 
ing the  continuance  is  bound  to  show  that  he  has  made 
reasonable  exertions  to  prepare  for  trial,  without  success,  or 
some  good  reason  for  not  making  such  exertions.'    Where 

'McConnelu.  Johnson,  2  Scam.,  527;  Lyon  v.  BoiMn,  2  Gilm.,  629;  Mor- 
gan V.  Raymond,  38  Ilia.,  449 ;  Gass  v.  Howard,  43  Ills.,  223 ;  Marble  v.  Bon- 
hotel,  35  Ills.,  241. 

''Bubanks  b.  People,  41  Ills.,  486;  Richardson  v.  People,  31  Ills.,  173; 
State  V.  Rorabacher,  19  Iowa,  154- 

'  Richardson  v.  People.,  31  Ills.,  170. 

*  State  «.  Lewis,  Bay,  1 ;  Ills.,  Mu,  Ins.  Co.  o.  Marseilles  Man.  Co.,  1 
Gilm.,  236. 

"  Lee  V.  Bates,  1  Scam.,  528 ;  Morgan  s.  Raymond,  80  Ills.,  449 ;  Free- 
man V.  Tinsley,  50  Ills.,  497. 

'  Cole  ».  Choteau,  18  Ills.,  439 ;  Shook  v.  Thomas,  31  Ills.,  87. 

'  Dunlap  V.  Davis,  5  Gilm,,  84;  Miles  «.  Danforth,  32  Ills.,  59;  Moore  o. 
Goelitz,  27  Ills.,  18;  Gass  v.  Howard,  43  Ills  ,  233;  Richardson  i).  People, 
31  Ills.,  170;  Wiley  v.  Plktter,  17  Ills.,  538. 

40 
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the   witness  is  absent  by  the  connivance  of  the  prisoner  the 
court  will  not  grant  a  continuance  on  his  niotion.' 

§  892.  Facts  to  be  Proved  Must  be  Material  —  How  Stated  — 
Character.  —  A  motion  for  a  continuance  founded  upon  the  ab- 
sence of  a  witness,  will  be  properly  refused  if  the  facts  to  be 
proved  are  not  shown  to  be  material  to  the  cause.^  If  the 
testimony  sought  is  important  only  in  connection  with  cer- 
tain facts,  those  facts  must  b^  set  forth  or  referred  to  in  the 
afBdavit,  so  that-  the  materiality  of  the  evidence  may  be  ap- 
parent to  the  court.'  It  is  not  sufficient  for  the  party  to 
state  his  opinion  as  to  the  materiality  of  the  evidence''  or  to 
state  generally,  that  he  expects  to  prove  that  he  is  not  guilty 
or  any  other  conclusion  of  law;  for  the  particular  fact  or  facts 
which  can  be  proven  and  in  what  way  they  are  material,  must 
be  stated.^  And  these  facts  must  be  stated  with  such  cer- 
tainty that  the  opposite  party  may  admit  them  and  go  to 
trial.'  And  the  party  must  show  what  means  the  witnesses 
had  to  know  the  facts  expected  to  be  proved  by  them.'  Where 
the  application  is  made  by  the  prisoner,  he  is  required  to 
show  that  he  has  a  defense;  his  statements  will  always  be 
closely  scrutinized.  It  will  be  presumed  that  he  has  made 
the  strongest  possible  statement  in  his  own  favor.^  That  a 
witness  whose  testimony  is  to  impeach  another  witness  to  be 
introduced  by  the  prosecution,  is  absent,  is  a  good  ground  for 

'■  Wormley  v.  Com.,  10  Grat.,  658. 

"Ballston  Spa.  Bank  «.  The  Marine  Bank,  16  "Wis.,.  120;  10  Ind.,  40; 
Dodge  V.  Deal.,  38  Ills.,  303;  Lyon  v.  Boilvin,  3  Gilm.,  637;  Moody  ®.  Peo- 
ple, 20  Ills.,  315;  McKichan  ».  McBean,  45  Ills.,  328;  1  Okitty  Cr.  L.,  492; 
Lee  V.  Bates,  1  Scam.,  528 ;  Steele  v.  People,  45  Ills.,  153 ;  People  v.  Vermil- 
yea,  7  Cowen,  384;  8  Iowa,  420. 

=  Bailey  v.  Hardy,  13  Ills.,  459. 

*  1  Arch.  C.  P.  &  PI.,  570 ;  Rhea  v.  State,  10  Terg.,  358 ;  McDaniel  v.  State, 
8  Sm.  &  M.,  401. 

'  Moody  V.  People,  20  Ills.,  317  ;  Steele  v.  People,  45  Ills.,  153;  Smith  «. 
Powell,  50  Ills.,  21 ;  Knight  v.  State,  5  Humph.,  599 ;  State  ».  Sater,  8  Iowa, 
420. 

«  McBain  v.  Enloe,  13  Ills.,  76;  Moody  ».  People,  20  Ills.,  315. 

'  Bubanks  v.  People,  41  Ills.,  486.  " 

'  State  V.  People,  45  Ills.,  152;  Farrell  v.  McKee,  36  Ills.,  231 ;  Jim  v. 
State,  15  Ga.,  585. 
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a  continuance.*  Although  good  character  can  be  given  in 
evidence  in  every  case,  yet  if  there  is  no  other  ground  of  de- 
fense, a  continuance  will  not  be  granted  for  such  purpose 
alone.^  I^either  will  the  defendant  be  entitled  to  a  continu- 
ance on  the  ground  that  he  expects  to  prove  an  alibi  by  an 
absent  witness  on  the  day  laid  in  the  indictment,  if  the  pros- 
ecution will  waive  proving  the  offense  on  that  day.'  Where 
the  affidavit  of  the  accused  stated  that  he  expected  to  prove 
by  the  absent  witness  that  he  heard  the  witness  upon  whom 
the  people  mainly  rely  for  a  conviction,  say  that  "  if  hard 
swearing,  would  send  the  defendant  to  the  penitentiary,  he 
should  go,"  it  was  held  sufficient.^ 

FORM  OF  AN  AFFIDAVIT  OP  A  PBISONKR  FOB  A  CONTINTJAirCB. 

State  of  Illinois,'  I 

Adams    County.  )     '  In  Ciucuit  Cotjbt. 

To Term,  A.  D.  18— 

CD.' 

ads. 

The  People  of  the 

State    of   Illinois. 

C.  D.,  the  above-named  defendant,'  being  duly  sworn  on  his  oath, 


Indictment  for  La/rceny. 


'  Studstill  B.  State,  7  Ga.,  3 ;  but  see  State  v.  Rorabaoher,  19  Iowa,  155. 

'  1  Chitty  Ci-.  L.,  492 ;  Steele  v.  People,  45  Ills.,  152 ;  Khea  «.  State,  10 
Yerg.,  258 ;  People  v.  Wilson,  3  Park.  Cr.  R.,  199 ;  Earp  v.  Com.,  9  Dana, 
302 ;  Rex  v.  Jones,  8  East,  34 ;  contra,  State  «.  Nash,  7  Iowa,  347. 

=  Dacy  «.  State,  17  Ga.,  439.  . 

*  Fox  11.  State,  9  Ga.,  373. 

'  The  words  State  of  Illinois,  Adams  county,"  in  the  margin  are  called 
the  venue.  And  it  has  been  held  that  an  affidavit  without  a  venue  is  a  nul- 
lity. Lane  v.  Morse,  6  How.  K.  Y.  Pr.  R.,  395 ;  Cook  v.  Staats,  18  Barb.,  407 ; 
but  see  Graham  o.  Anderson,  42  Ills.,  515. 

'  An  affidavit  made  after  the  indictment,  cannot  be  read  unless  correctly 
entitled.  "Watson  v.  Reissig,  34  Ills.,  281 ;  but  see  Wilbourne  ».  Blackstoue, 
41  Ills.,  265;  Whiten.  Hess,  8  Paige,  544;  Seymour  v.  Bailey,  5  Chicago 
Legal  News,  268 ;  nor  can  perjury  be  assigned  for  making  it ;  Humphrey  v. 
Cande,  3  Cowen,  509 ;  Spring  «.  Robinson,  3  Pin.  Wis.,  97 ;  Milliken  v. 
Selye,  3  Denio,  56. 

'  The  affidavit  must,  in  general,  be  made  by  the  party  applying  for  the 
continuance ;  1  Chity  Cr.  L.,  493 ;  Com.  v.  Knapp,  9  Pick.,  515 ;  though  in 
some  cases  his  attorney,  or  a  third  person  has  been  allowed  to  make  it  in 
his  stead,  1  Arch.  C.  P.  &  PI.,  770. 
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States  that  he  has  fully  and  falrl)'-  stated  this  case  to  E.  F.,  Esq.,  of , 

m  said  county,  defendant's  counsel  in  this  cause,  and  that  the  defendant  has 
a  good  and  substantial  defense  on  the  merits  to  the  indictment  in  this  ac- 
tion as  he  is  advised  by  his  said  counsel,  and  verily  believes;  and  that  {in- 
sert a  special  statement  of  the  facts  slioicing  that  the  pirty  lias  a  defense.)' 

And  this  deponent  further  says  that  he  cannot  safely  proceed  to  the  trial 
of  the  above-entitled  cause  at  the  present  term  of  court,  on  account  of  the 
absence  of  G  H.,°  a  material  witness  on  the  part  of  deponent ;  that  said  witness 
is  a  resident'  of,  etc.  {here  state  the  residence  of  the  witness  and  where  he  is),'  and 
that  he  expects  to  prove  by  the  said  G.  H.  that,  etc.  {Itere  state  specially  the 
precise  facts,^  he  expects  to  prove  and  show  how  those  facts  are  material) ;  that 
he  knows  of  no  other  person  by  whom  he  can  prove  the  facts  last  above 
stated  ;°  and  deponent  further  says  that  {here  state  what  diligence''  has  been 
used  to  procure  the  attendance  of  the  witness) ;  that  the  witness  is  not  absent 
by  the  permission  or  consent  of  this  deponent;'  that  he  expects  to  procure 
the  testimony  of  the  said  G.  H.  at  the  next  term  of  this  court*  {if  the  wit- 
ness resides  out  of  the  state,  add  '■'for  the  reason,^'  here  state  the  grounds  of  the 


'  The  prisoner  is  required  to  show  that  he  has  a  defense.  Steele  i>.  People, 
45  Ills.,  152 ;  Ballston  Spa.  Bank  «.  The  Marine  Bank,  16  "Wis.,  180. 

"  The  name  of  the  witness  must  be  set  forth,  or  a  sutflcient  reason  given  for 
the  omission.  1  Arch.  C.  P.  &  PI.,  570;  Forrester  «.  Guard,  Breese,  44;  2d 
Ed.,  74;  1  Chitty  Cr.  L.,  493;  Smith  v.  Powell,  50  Ills.,  31 ;  Adatos  v.  Colton, 
3  Scam.,  71 ;  Mull's  Case,  8  Grat.,  695 ;  Kurd's  Case,  5  Leigh,  715. 

'  The  afiidavit  will  be  insufficient  unless  it  states  the  place  of  residence 
of  the  witness,  or  if  his  place  of  residence  is  not  known,  it  must  show  that 
due  diligence  has  been  used  to  ascertain  the  same.  R.  S.,  780,  §  43 ;  Lee  v. 
Quirk,  30  111s.,  393;  1  Chitty  Cr.  L.,  493;  Smith  1>.  Powell,  50  Ills.,  31; 
Adams  <o.  Colton,  3  Scam.,  71 ;  Gordon  ».  Spencer,  2  Blackf ,  385. 

'  The  affidavit  should  show  where  the  witness  is,  so  that  the  court  may 
know  that  he  is  not  within  the  reach  of  subpoena.  Richardson  v.  People, 
31  Ills.,  170. 

*  As  to  how  the  facts  should  be  stated,  see  ante  §  892. 

'  The  affidavit  must  show  that  there  are  no  other  witnesses  to  prove  the 
same  facts  as  completely  as  by  the  absent  witness.  Eams  v.  Hennessy,^3 
Ills.,  638;  State  ».  Sater,  8  Iowa,  430;  MoKichau  v.  McBeau,  45  Ills.,  328; 
Jarvis  v.  Shacklock,  60  Ills.,  378,  unless  the  affidavit  states  that  the  witness 
will  be  contradicted  by  other  evidence  as  to  the  facts  to  be  proved  by  him. 
Eames  v.  Hennessy,  32  Ills.,  631 ;  Shook  u.  Thomas,  31  Ills.,  90. 

'  As  to  the  diligence  required  to  be  shown,  see  ante  §  891. 

°  These  words  are  necessary  on  the  second  or  any  subsequent  applica- 
tion for  a  continuance,  on  account  of  the  absence  of  the  same  witness. 
Shook  ».  Thomas,  31  Ills.,  87. 

"  The  words  "  that  he  expects  to  procure  the  testimony  of  the  said  Qt.  H. 
at  the  next  term  of  this  court,"  or  words  to  the  same  effect,  are  indispensa- 
ble.   Eames  ».  Hennessy,  33  Ills.,  628;  1  Chitty  Or.  L.,  493. 
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expectation  of  procuring  the  testimony  of  the  witness  at  some  future  time,'  and 
that  this  application  for  a  continuance  is  not  made  for  delay,  but  that 
justice  may  be  done. 

CD. 
Sworn  and  subscribed  to  before  me,  ) 

this day  of ,  A.  D.  18—.  f 

G,  B.,  Clerk, 

§  893.  Amendment  of  Affidavit  for  a  Continuance. — As  a  gener- 
al rule  it  is  highly  improper  to  allow  a  party  whose  affidavit 
for  a  continuance  has  been  held  to  be  insufScient,  subsequent- 
ly to  amend  and  make  it  good.^  Yet  we  see  no  reason  why 
the  court  should  not  allow  such  an  affidavit  to  be  amended 
when  satisfied  that  the  ends  of  justice  will  be  promoted  thereby. 

§  894.  Contradicting  Affidavit. — For  the  purposes  of  the  mo- 
tion for  a  continuance  the  affidavit  on  which  the  motion  is 
founded  must  be  taken  as  true  and  no  counter-affidavits  can 
be  received;  nor  can  it  be  contradicted,  either  by  cross-ex- 
amination or  aliunde  proof.^ 

§  895.  Grounds  for  a  Continuance  Other  than  for  the  Absence  of 
a  Witness. — It  has  been  held  that  a  continuance  may  be  grant- 
ed on  account  of  the  inability  of  the  defendant^  or  of  his 
counsel,^  or  of  a  material  witness^  (by  reason  of  sickness'  or 

'  In  a  criminal  case,  where  the  witness  resides  out  of  the  state,  the  affi- 
davit must  show  the  grounds  of  the  expectation  of  procuring  his  testimony 
at  a  future  time.  Eubanks  v,  People,  41  Ills.,  486 ;  1  Chitty  Or.  L.,  492 ; 
People  V  Vermilyea,  7  Cowen,  384;  Rex  v.  D'Eoq.,  1  Blk.  Rep.,  514,3 
Bur.,  1513;  Com.  «.  Hilliard,  1  Mass.,  6;  State  ».  Zellers,  2  Halst.,  220; 
State  V.  Fyles,  3  Brev.,  304 ;  U.  S.  »  Gilbert,  2  Sum.,  19. 

'  McBain  &  Enlow,  13  Ills.,  76  ;  Peoples,  Robtaille,  5  City  H.  Rec,  171. 

=  1  Arch.  C.  P.  &  PI.,  569  ;  Bishop  v.  State,  9  Ga.,  131  ;  State  v.  Brown, 
17  Iowa,  46 ;  Quincy  Whig  Co.  d.  Tillson,  67  Ills.,  351 ;  contra.  Rex  v.  B'- 
Eon,  1  Blk.  Rep.,  510,  8  Burr,  1513  ;  People  v.  Vermilyea,  7  Cowen,  384; 
People  5).  Brigham,  1  City.  H.  Rec,  30,  50  Baib.,  354. 

*■  Chitty  Cr.  L.,  494;  2Whart.  Cr.  L.,  §S  2939,3939;  Ginrich  i;.  People, 
34  Ills.,  449  ;  Rose  ».  Stuyvesant,  8  John.,  436;  but  see  Ault  v.  Rawson,  14 
Ills.,  490;  Duncan  ®.  Niles,  ;j3  Ills.,  541. 

'  1  Chitty  Cr.  L.,  491 ;  Jarvis  u.  Shacklock,  60  Ills.,  378  ;  Allen  i>.  State, 
10  Ga.,  85  ;  contra.  State  v.  Ostrander,  18  Iowa,  448. 

« 1  Arch.  C.  P.  &P1.,  566;  Reg.  v.  Nicholas,  3  Car.  &  K.,  246;  Hookers. 
Rogers,  6  Cowen,  577. 

'  People  D.  Logan,  4  Cal.,  188 ;  Jarvis  v.  Shacklock,  60  Ills.,  378 ;  but  see 
Ault  1).  Rawson,  14  Ills.,  490. 
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otlier  good  cause)  to  attend  the  trial.  Death  of  counsel  oc- 
curring so  suddenly  as  to  prevent  the  engagement  of  others  is 
generally  a  good  ground  for  a  continuance;'  but  the  absence 
of  counsel  is  rarely  received  as  in  itself  adequate.'  The  trial 
may  be  postponed,  on  the  ground  of  the  publication  of  a  libel, 
tending  to  influence  the  minds  of  the  jurors  in  forming  their 
decision.'  Where  the  public  excitement  is  such  as  to  intimi- 
date and  swerve  the  jury,  a  continuance  should  be  granted.^ 
But  the  fact  of  ordinary  newspaper  paragraphs  existing  on 
the  subject  is  not  enough.'  Where  the  excitement  is  the  re- 
sult of  the  defendant's  own  action,  the  application  will  be  re- 
fused.'  In  case  of  the  absence  of  the  judge  on  the  first  and 
second  days  of  the  term,  the  cause  will  be  continued  by  oper- 
ation of  law.'  And  where  the  venue  in  a  cause  has  been 
changed  the  court,  instead  of  dismissing  the  cause  because 
the  original  papers  with  the  record  of  the  proceedings  have 
not  been  transmitted  to  the  county  to  which  the  change  was 
taken,  may  continue  the  cause,  and  on 'motion  require  the 
clerk  to  certify  and  transmit  the  papers.* 

§  896.  Motion  for  a  Continuance. — The  court  will  not  grant  a 
continuance  unless  a  motion  for  it  is  made.'  An  affidavit 
setting  forth  the  facts  upon  which  a  continuance  of  a  cause 
should  be  allowed  does  not  of  itself  constitute  a  motion  for 
that  purpose.  The  affidavit  is  only  evidence  of  facts  sought 
to  be  established  in  support  of  a  motion.'" 


'  Hunter,  ».  Fairfax,  3  Dall..  305. 

'  McKay  v.  Mu.  Ins.  Co.,  2  Ca,  384 ;  Hammond  v.  Haws,  Wallace,  1 ; 
Allen  !).  State,  10  Ga.,  85 ;  Bulloch  ».  State,  10  Ga.,  46 ;  Wright  s.  State,  18  6a., 
883 ;  but  see  Rhode  Island  «.  Massachusetts,  11  Peters,  226 ;  3  E.  D.  Smith,  59. 

'  1  Chitty  Cr.  L.,  491 ;  Whart.  on  Cr.  L.,  §  2940;  1  Burrows,  510. 

*  Com.  V.  Dunham,  Thatch.  C.  0.,  516;  Com.  u.  Fannagan,  7  Watts,  418; 
Bishop  V.  State,  9  Ga.,  121;  but  see  Jim  v.  State,  15  Ga.,  535 ;  Georgia  «j. 
Wright,  18  Ga.,  383. 

'  Com  11.  Carson,  1  Wheel.  C.  C,  488. 

"  U.  S.  V.  Porter,  1  Baldwin,  78. 

'  Knickerbocker  v.  Knickerbocker,  58  Ills.,  400. 

» Wight  V.  Kirkpatrick,  4  Scam.,  339 

'  Burlingame  ».  Turner,  1  Scam.,  588. 

•»  Morrell  v.  People,  33  Ills.,  499. 
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§  897.  Effect  of  Admitting  the  Truth  of  the  Pacts  Stated  in  the 
Afldavit. — In  a  criminal  case  the  court  may  permit  the  prose- 
cuting attorney  to  admit  the  absolute  trutli  of  the  facts,  which 
the  accused  in  his  affidavit  for  a  continuance  alleges  he  can 
prove  by  the  absent  witness,  without  the  right  to  contradict 
their  truth  and  require  the  defendant  to  go  to  trial.'  It 
has,  however,  been  held  in  another  state  that  although  the 
prosecuting-  attorney  admits  not  only  that  the  absent  witness 
will  testify  as  stated,  but  also  that  the  facts  are  true  as  set 
forth  in  the  affidavit,  such  an  admission  cannot  preclude  the 
defendant  in  a  criminal  case  from  his  coilstitutional  right  of 
having  the  witnesses  personally  present  at  the  trial.^  An  ad- 
mission by  the  state's  attorney  that  the  witness,  if  present, 
would  swear  to  the  facts  contained  in  the  affidavit,  will  not  in 
a  criminal  case  justify  the  court  in  overruling  the  motion  for 
a  continuance  and  requiring  the  party  to  proceed  to  trial  on 
such  admission.'  When  the  facts  set  forth  in  the  affidavit 
are  admitted  to  avoid  a  continuance,  they  cannot  be  contra- 
dicted on  the  trial  ;^  but  such  affidavits  are  not  admissible  on 
a  second  trial  of  the  same  cause  at  a  subsequent  term.' 

§898.  When  Error  to  Refuse  to  Grant  a  Continuance. — Former- 
ly it  was  held  that  motions  for  continuancies  in  both  civiP 
and  criminal  cases''  were  addressed  solely  to  the  discretion  of 

1  Van  Meter  v.  People,  60  Ills.,  169  ;  Nickers  v.  Hill,  1  Scam.,  307 ;  Willis 
V.  People,  1  Scam.,  402 ;  McBaiii  v.  Enloe,  13  Ills.,  76 ;  People  v.  Wilson,  3 
Park.  Cr.  R.,  199. 

'  Goodman  v.  State,  1  Meigs,  195 ;  Summons  v.  State,  5  Ohio,  N.  S.,  335. 

'  Van  Meter  v.  People,  60  Ills.,  168;  People  v.  Vermilyea,  7  Coweu,  384; 
Prill  «.  Lord,  14  John.,  341 ;  6  Cal.,  248 ;  8  Ind.,  113 ;  Id.,  291 ;  9  Ind.,  340 ;  Id., 
563 ;  Trulock  v.  State,  1  Iowa,  519  ;  contra,  Starr  «.  State,  25  Ala.,  49;  State  ®. 
Mooney,  10  Iowa,  507 ;  State  i).  McComb,  18  Iowa,  43  ;  State  e.  Shannelian, 
22  Iowa,  433 ;  Farrand  v.  Bouchell,  Harper,  83 ;  Browning  v.  State,  33  Missis., 
48 ;  State  «.  Sater,  8  Iowa,  424. 

'  Willis  V.  People,  1  Scam.,  405 ;  Supervisors  of  Fulton  Co.  v.  M.  &  W.  R. 
Co.,  21  Ills.,  338 ;  contra,  Olds  v.  Com.,  3  Marsh,  467. 

"  State  V  Felter,  32  Iowa,  50. 

"  Cornelius  v.  Boucher,  Breese,  12,  2d  Ed.,  32;  Collins  ii.  Claypole,  Breese, 
164,  2d  Ed.,  212;  Rountree  v.  Stuart,  Breese,  169,  3d  Ed.,  73;  Vickers  a. 
Hill,  1  Scam.,  307. 

'  Baxter  v.  People,  3  Gilm.,  368  ;  Holmes  v.  People,  5  Gilm.,  478 ;  State  «. 
Reid,  20  Iowa,  419. 
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the  court,  and  that  its  decisions  thereon  could  not  be  assigned 
for  error.  But  the  law  is  now  changed  by  statute,  so  that  it 
is  error  to  refuse  to  grant  a  continuance,  either  in  a  civiP  or 
criminaP  case,  if  the  partj^  shows  himself  entitled  to  it.  An 
affiidavit  for  a  continuance  which  does  not  pretend  to  bring 
the  case  within  the  statute  as  a  matter  of  right  is  still  ad- 
dressed to  the  discretion  of  the  judge  to  whom  the  application 
is  made.'  It  cannot  be  assigned  for  error  that  the  court 
granted  a  continuance;^  or  refused  to  allow  a  party  to  file  a 
new  and  further  affidavit  for  a  continuance,  after  the  motion 
on  the  affidavits  filed  has  been  denied;'  or  refused  to  grant  a 
continuance  of  a  motion  for  a  new  trial  on  the  ground  of  sur- 
prise in  the  testimony  of  the  adverse  partj^,  to  enable  the 
party  to  procure  affidavits  of  witnesses  to  disprove  the  unex- 
pected testimony  in  support  of  the  motion;'  or  refused  to 
grant  a  continuance  because  a  return  of  the  cause  with  a 
mandate  from  the  Supreme  Court  to  the  circtfit  court  had  not 
been  filled  ten  days  before  the  term;'  or  because  the  party  did 
not  know  the  mandate  had  been  filed  in  the  circuit  court.^  In 
the  absence  of  a  bill  of  exceptions  setting  forth  the  facts,  the 
presumption  is  that  a  motion  for  a  continuance  was  properly 
decided."  The  error  in  refusing  to  grant  a  continuance- on 
account  of  the  absence  of  a  material  witness  is  cured  if  the 
witness'  comes  into  court  and  testifies  before  the  end  of  the 
trial.i" 

§899.  Unauthorized  Withdrawal  of  Witnesses  During  the  Trial. 

'  R.  S.,  782,  §  62 ;  Cole  v.  Choteau,  18  Ills.,  439 ;  Adams  v.  Colton,  3  Scam., 
71 ;  Welsh  v.  Savery,  4  Iowa,  241. 

^R.  S.,  783,  §63;  Van  Meter  «.  People,  60  Ills.,  169 ;  P'ox  v.  State,  9  Ga., 
373 ;  State  «.  Cox,  10  Iowa,  351 ;  State  v.  Farr,  33  Iowa,  553. 

»  Ault  1).  Rawson,  14  Ills.,  485 ;  Jarvis  v.  Shacklock,  60  Ills.,  378 ;  Farrell  b. 
McKee,  36  Ills.,  231 ;  Trulock  v.  State,  1  Iowa,  515. 

*  Brooks  V.  McKinney,  4  Scam.,  309. 

"  McBainB.Enloe,  13  Ills.,  76. 

"  T.  W.  &  W.  R.  W.  Co.  «.  McLaughlin,  58  Ills.,  389. 

'  Dodge  «.  Deal,  28  Ills.,  303. 

"  Murray  v.  Whittaker,  17  Ills.,  230. 

"  Bishop  V.  Edgerton,  26  Ills.,  54. 

'» Mitchell  ».  State,  23  Ga.,  311. 
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— "Where  a  party  is  surprised  by  the  unauthorized  withdraw- 
al of  his  witnesses  after  the  trial  has  commenced,  the  practice 
is  to  apply  for  a  continuance  or  postponement  of  the  trial, 
and  should  the  court  unadvisedly  refuse  the  application,  such 
refusal  may  be  made  the  ground  of  an  application  for  a  new 
trial.! 

§  900.  Setting  Aside  Order  for  a  Continuance. — Where  a  party 
has  applied  for  and  obtained  a  continuance,  it  is  error  for  the 
court  to  set  aside  the  order  granting  the  continuance  and 
dismiss  the  suit  for  want  of  prosecution,  without  first  giving 
a  reasonable  notice  to  the  party  at  whose  instance  the  con- 
tinuance was  granted.'^ 

'  2  Whart.  C.  L.,  §  2930 ;  Col  ton  v.  State,  4  Texas,  260. 

'  McKee  v.  Ludwig,  30  Ills.,  38 ;  McKay  v.  State.,  12  Missis.,  492. 
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SECTION  yii. 

The  Petit  Jury. 

§  901.  The  Numher. 
903.  Less  than  Twelve  by  Consent. 

903.  Drawing  and  Summoning,  etc.,  of  tlie  Jury. 

904.  Impaneling  the  Petit  Juro'rs — ^Drawing. 

905.  Passing  upon  Jurors. 

906.  Who  Exempt  from  Serving  as  Jurors. 

907.  Causes  for  Challenge  of  a  Petit  Juror. 

908.  Statutory  Grounds  for  Challenge  of  Juror. 

909.  Challenge  of  Juror  for  having  Formed  an  Opinion. 

910.  Opinions  which  Disqualify  a  Juror. 

911.  Challenge  for  Favor. 

913.  When  Challenge  may  be  Made. 

913.  Challenge,  how  Made. 

914.  Challenges,  how  Tried. 

915  Juror  may  be  Sworn  as  to  his  Competency. 

916.  Objections  to  Jurors,  how  Waived. 

917.  When  Overruling  Objection  to  a  Juror  Error 

918.  Peremptory  Challenges — The  Statute. 

919.  Continued — Decisions. 

930.  Who  may  be  Sworn  as  Jurors. 
921.  Swearing  the  Jury. 

933.  Trial  of  Several  Causes  by  the  Same  Jury. 
938.  Disposition  of  the  Jury  During  the  Trial. 

934.  Separation  of  the  Jury  by  Consent. 

935.  Officer  Attending  Jury  in  the  Absence  of  the  Court  to  be  Sworn. 

936.  Penalty  for  Violating  Oath  taken  by  the  Officer  Attending  the  Jury. 

§  901.  The  Number. — At  common  law  a  juiy  consisted  of 
twelve  men.^  A  statute  which  deprives  the  accused  in  a 
criminal  case  of  a  trial  by  that  number,^  or  of  a  verdict  with- 

'  Cancemi  v.  People,  18  N.  Y.,  135 ;  Mays.  Milwaukee  &  M.  K.  Co.,  3  Wis,, 
219. 

"IBish.  Or.  P.,  §897;  Vaughn  s.  Scade,  30  Mo.,  600;  Wynehammer  «. 
People,  13  N.  Y.,  878 ;  Ware  v.  jSTottinger,  35  Ills.,  375 ;  contra,  Murphy  v. 
People,  3  Cowen,  815 ;  People  v.  Fisher,  30  Barb.,  653. 
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out  the  unanimous  consent  of  twelve  jurors/  is  unconstitu- 
tional and  void.  If,  however,  the  statute  provides  for  a  trial 
with  a  less  number,  and  then  authorizes  an  appeal  on  which  a 
trial  may  be  had  before  a  full  jury,  it  does  not  violate  the 
constitution  by  reason  of  its  merely  erecting  this  vestibule 
through  which  the  parties  may  enter  to  find  the  jury  beyond.^ 

§  902.  Less  than  Twelve  by  Consent. — The  consent  of  the 
parties  will  authorize  the  judge  to  act  in  the  place  of  a  jury 
in  a  case  of  misdemeanor.'  "Where  the  defendant  consented 
to  be  tried  for  a  misdemeanor  by  a  jury  of  a  less  number  than 
twelve,  it  was  held  that  the  verdict  should  not  be  set  aside 
for  irregularity  ;*  while  in  another  state  it  was  held  that  the 
consent  of  the  prisoner  to  his  trial  for  a  felony  by  less  than 
a  full  jury  of  twelve  was  a  nullity  and  the.  conviction  illegal.^ 
But  the  tendency  of  the  decisions  in  this  state  is  in  favor  of 
allowing  the  prisoner  by  his  express  consent  to  waive  or  ad- 
mit any  or  all  of  his  rights  away  even  in  a  case  of  felony.* 

§  903.  Drawing  and  Summoning,  etc.,  of  the  Jury.  —  The  prep- 
aration of  lists  from  which  the  jurors  are  drawn,'  and  the 
manner  of  drawing'  and  summoning'  of  the  jurors,  their  ex- 
amination'" and  the  filling  of  the  panel"  is  provided  for  by 
statute.     It  is  too  late  to  object  for  the  first  time  on  error  to 


'  Work  V.  State,  3  Ohio,  296;  People  v.  Kennedy,  3  Park.  Cr.  R,  318;  41 
N.  H.,  553;  Ross  v.  Irving,  14  Ills.,  171, 

"  State  V.  Brennan's  Liquors,  25  Conn.,  378;  Biddle  v.  Com.,  13  Serg.  v.  R., 
405;  States.  Beneke,  9  Iowa,  207;  Banrouse  v.  State,  1  Iowa, 374;  People  v.. 
Goodwin,  5  Wen.,  251 ;  Jones  «.  Bobbins,  8  Gray,  329. 

s  Darst  V.  People,  51  Ills.,  286 ;  Zarreseller  v.  People,  17  Ills.,  101 ;  People 
V.  Scales,  3  Scam.,  351 ;  Burgwin  v.  Babcock,  11  Ills.,  30;  Ware  v.  Nottinger, 
35  Ills.,  375;  emtra,  1  Bish.  Cr.  P.,  §  898. 

*  Com.  11.  Daily,  12  Cusli.,  80;  Murphy  ti.  Com.,  1  Met.  Ky.,365;  Tyra  -v. 
Com.,  3  Met.  Ky.,  1. 

'  Cancemi  v.  People,  18  N.  Y.,  139. 

•  People  V.  Scates,  3  Scam.,  353 ;  Chase  v.  People,  40  Ills.,  856. 
'  R.  S.,  630,  §§  1,  3,  5,  6,  7. 

"Id.,  631,  §8. 
'Id.,  632,  gi^  10,  11. 
'» Id.,  §  12. 
"Id., 633,  §13. 
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any  irregularity  in  the  impaneling  of  a  petit  jury.'  Where 
the  panel  of  the  petit  jury  is  improperly  filled  or  the  jurors 
improperly  selected,  the  objection  should  be  taken  by  a  chal- 
lenge to  the  array,  or  by  a  motion  to  quash  the  order  for  a 
tales,  or  it  will  be  considered  as  waived.  The  objection  can- 
not be  taken  by  a  challenge  to  the  polls.^ 

§  904.  Impaneling  the  Petit  Jurors  —  Drawing.  —  The  stat- 
ute provides  that  "  it  shall  be  the  duty  of  the  clerk  of  the 
court,  at  the  commencement  of  each  week  of  the  term,  to 
write  the  name  of  each  petit  juror  summoned  and  retained  for 
the  week  on  a  separate  ticket,  and  put  the  whole  into  a  box  or 
other  place  for  safekeeping;  and  as  often  as  it  shall  be  necessa- 
ry to  impanel  a  jury,  the  clerk,  sheriff  or  coroner  shall,  in  the 
presence  of  the  court,  draw  by  chance  twelve  names  out  of  such 
box  or  other  place,  which  shall  designate  the  twelve  to  be 
sworn  on  the  jury,  and  in  the  same  manner  for  the  second 
jury,  in  their  turn  as  the  court  may  order  and  direct."' 

§905.  Passing  Upon  Jurors. — Whether  the  statute  applica- 
ble to  civil  cases,  making  it  the  duty  of  the  court,  upon  re- 
quest of  either  party  to  the  suit,  to  order  the  full  number  of 
jurors  into  the  jury  box  before  either  party  shall  be  required 
to  examine  any  of  said  jurors,''  is  by  the  twenty -third  section 
of  the  act  relating  to  jurors'  made  applicable  to  criminal  cases, 
does  not  seem  clear.  If  this  statute  does  not  apply,  then  there 
is  no  law  requiring  in  a  criminal  case,  twelve  or  four  juro"rs 
to  be  called  at  a  time  to  be  sworn.  A  less  or  a  greater  num- 
ber than  four  may  be  called  at  any  one  time,  and  the  parties 
be  required  to  pass  upon  them.^  It  has  been  held  to  be  ir- 
regular for  counsel  to  put  questions  to  the  jurors  called  with- 
out interposing  any  challenge;  and  that  error  could  not  be 
assigned  to  the  action  of  the  court  in  allowing  jurors  thus 

'  Schirmer  v.  People,  33  Ills.,  376. 

'  Gropp  ».  People,  67  Ills.,  154. 

»  B.  S.,  634,  §  20 

'Id.,  §31. 

» Id.,  635,  §  23. 

•  "Walker  v.  Collier,  87  Ills.,  363. 
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questioned,  but  not  challenged,  to  be  sworn  to  try  the  case.* 
But  in  California,  the  defendant  may  ask  the  jurors  if  they 
have  formed  or  expressed  an  opinion  before  challenging  them 
for  cause,^  which  is  probably  the  law  in  this  state. 

§  906.  Who  Exempt  from  Serving  as  Jurors.  —  The  statute 
provides  that  "  the  following  persons  shall  be  exempt  from 
serving  as  jurors,  to  wit.:  the  governor,  liexitenant  governor, 
secretary  of  state,  auditor  of  public  accounts,  treasurer,  su- 
perintendent of  public  instruction,  attorney  general,  mem- 
bers of  the  general  assembly  during  their  term  of  office,  all 
judges  of  courts,  all  clerks  of  courts,  sheriifs,  coroners, 
post-masters,  mail-carriers,  practicing  attorneys,  all  officers 
of  the  United  States,  officiating  ministers  of  the  gospel,  school 
teachers  during  the  terms  of  school,  practicing  physicians, 
constant  ferrymen,  mayors  of  cities,  police.men  and  active 
members  of  the  iire  department."^ 

§  907.  Causes  for  Challenge  of  a  Petit  Juror. — It  is  a  suffi- 
cient cause  for  challenge  of  a  petit  juror  that  he  is  an  alien  ;^ 
that  the  juror  is  related  to  either  the  prosecutor  or  the  ac- 
cused within  the  ninth  degree,'  even  though  it  is  only  by 
marriage,"  but  such  disqualifying  affinity  ceases  with  the  dis- 
solution by  the  death  of  one  of  the  married  parties,  leaving 
no  offspring,  or  if  the  relationship  be  remote,  as  where  the 
juror's  sister  was  the  wife  of  the  nephew  of  one  of  the  parties'' 

'  Crlppen  v.  People,  8  Mich.,  117. 

'  People  V.  Backus,  5  Cal.,  375. 

'  E.  S.,  631,  §  4. 

*  Id.,  640,  §§  1,  2;  Id.,  633,  §  14;  1  Arch.  0.  P.  &  PI.,  545;  Guykowski  «. 
People,  1  Scam.  476;  Stone  v.  People,  3  Scam.,  326 ;  Greenup  v.  Stoker,  3  Gilm. , 
333;  Chase  v.  People,  40111s.,  357;  Keeuan  v.  State,  8  Wis.,  133;  Schumaker 
«.  State,  5  Wis.,  824. 

'  1  Chitty  Cr.  L.,  541 ;  1  Bish.  Cr.  P.,  §  901 ;  1  Ai'ch.  C.  P.  &  PL,  546, 549 ; 
Fleming  v.  State,  11  Ind.,  234 ;  Jacques  v.  Com.,  10  Grat.,690 ;  State  v.  Anthony^ 
7  Ired.,  234. 

'  Co.  Lit,  157a;  3  Elk.  Com.,  363;  O'Conor  «.  State,9  Fla.,  215;  States. 
Perry,  Busbee,  330 ;  Bank  v.  Hart,  3  Day,  491 ;  Hinkman  «.  Clark,  Coxa, 446 ; 
Stevenson  v.  Stiles,  2  Penn.  R.,  740 ;  but  see  11  Humph.,  332 ;  Chase  v.  Jen- 
nings, 38  Me.,  44. 

'  Rank  «.  Sherry,  4  Watts,  218. 
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of  the  marriage  bj  which  it  was  created;^  that  the  juror  is  to 
receive  a  part  of  the  fine  upon  conviction  or  has  a  pecuniary 
interest  in  the  result  of  the  cause;''  that  the  juror  is  in  the 
power  of  the  accused  or  in  his  employment;'  that  there  are 
actions  depending  between  the  accused  and  the  juryman 
which  imply  hostility;^  that  since  the  juror  has  been  summon- 
ed he  has  eaten  and  drank  at  the  expense  of  the  defendant^ 
or  of  the  counsel  for  the  prosecution ;°  that  the  juror  is  a 
female/  an  idiot/  insane/  or  drunk/"  or  too  sick  to  discharge 
the  duties  of  a  juror/'  or  is  deaf  ;'^  that  the  juror  has  passed 
upon  the  guilt  or  innocence  of  the  acciised,  either  as  a  grand'' 
or  petit"  juror;  or  that  the  juror  has  made  some  declaration 
showing  hostility  or  prejudice  or  the  like;"  that  the  juror  is 
god-father  to  the  child  of  the  defendant  or  the  defendant  to 

'  1  Bish.  Cr.  P.,  §901;  Slate  v.  Shaw,  3  Ired.,  533;  Moses  i>.  State,  11 
Humph.,  333. 

"  1  Chitty  Cr.  L.,  541,  543 ;  Com.  v.  Eagan,  4  Gray,  18 ;  State  v.  Williams, 
30  Me.,  484;  Russel  v.  Hamilton,  3  Scam.,  56;  BradshaTV  v.  Hubbard,  1 
Gilm.,  390;  Fleming  v.  State,  11  Ind.,  336.  Probably  the  interest  of  a  tax- 
payer of  the  county  in  the  common  school  fund  into  which  fines,  forfeitm'es 
and  penalties  are  required  by  statute  to  be  paid,  R.  S.,  979,  §  82 ;  is  too  re- 
mote to  disqualify  him  to  be  a  juror,  where  a  fine,  forfeiture  or  penalty  may 
be  recovered,  Middleton  v.  Ames,  7  Vt.,  166 ;  Com.  v.  Reed,  1  Gray,  473 ; 
Cowen  v.  People,  14  Ills.,  35. 

» 1  Chitty  Cr.  L.,  541,  543. 

*  Id..;  Fleming  v.  State,  11  Ind.,  334. 

°  1  Chitty  Cr.  L.,  541 ;  Co.  Litt.,  157. 

"  Springer  v.  State,  34  Ga.,  379. 

'  2  Whart.  Cr.  L.,  §  3016. 

'  3  Elk.  Com.,  462;  1  Arch.  C.  P.&  PI., 

'  State  V.  Scott,  1  Hawks,  34. 

"  Thomas  v.  State,  37  Ga.,  387. 

"  Hogshead  v.  State,  6  Humph.,  59,  60. 

"  Jesse  V.  State,  30  Ga.,  156. 

«  1  Arch.  C.  P.  &  PI.,  544;  Rex  ®.  Edmonds,  4  Barn.  &  Aid.,  471;  Rex  v. 
Percival,  1  Sid.,  343;  Rice  v.  State,'16  Ind.,  298;  Steward  v.  State,  15  Ohio 
S.,  155;  Rafe  v.  State,  20  Ga.,  60;  Rouse  v.  State,  4  Ga.,  136;  Willis'  Case,  15 
Howell  St.  Tr.,  613 ;  Rogers  v.  Lamb,  3  Blackf.,  165 ;  Com.  v.  Hussy,  9  Pick., 
496. 

»  1  Bish.  Cr.  P.,  §  911 ;  Spear  v.  Spencer,  1  Iowa,  534. 

"  1  Aich.  C.  P.  &  PI.,  543. 
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his  child;*  that  the  juror  procured  the  indictment  of  the 
defendant;^  that  the  juror's  religious  views  are  such  as  to  dis- 
qualify him  to  take  an  oath.'  It  is  not  a  ground  of  challenge 
that  the  juror  is  a  client  of  the  prisoner  who  is  an  attorney, 
or  that  the  juror  has  visited  the  prisoner  as  a  friend  since  he 
has  been  in  prison  ;*  that  the  juror  belongs  to  an  association 
whose  object  is  to  detect  and  prosecute  persons  for  crime,® 
unless  he  has  bound  himself  to  pay  a  part  of  the  expenses  of 
the  prosecution  f  taat  he  is  a  mason,  where  either  the  prosecutor 
or  the  defendant  is  or  is  not  a  mason  ;^  or  that  the  juror  has 
found  an  unfavorable  opinion  of  the  prisoner's  character;'  or 
that  the  juror  has  just  "set  upon  a  jury  for  the  trial  of  a  per- 
son indicted  for  the  same  kind  of  an  offense."^ 

§  908.  Statutory  Ground  for  Challenge  of  Juror.  —  According 
to  the  statutes  of  the  state  of  Illinois,  it  is  a  sufficient  cause 
for  a  challenge  that  the  juror  is  exempt  from  serving  on  the 
jury ;'"  that  he  is  under  twenty-one  years  of  age  or  is  sixty  years 
old,  or  over;"  that  he  is  not  in  possession  of  his  natural  facul- 
ties or  is  infirm  or  decrepit;  that  he  is  not  free  from  all  legal 
exceptions,  or  of  fair  character,  or  of  approved  integrity,  or 
of  sound  judgment;  that  he  does  not  understand  the  English 

1  3  Whart.  Cr.  L.,  §  3016. 

s  Com.  V.  McPadden,  11  Harris,  13. 

'  Reg.  e.  Leacb,  9  Car.  &  P.,  499. 

'  Musick V.  People,  40  Ills.,  369 ;  Com.  v.  O'Neil,  6  Gray,  343 ;  States.  Wil- 
son, 8  Iowa,  407. 

'  Com.  V.  Eagan,  4  Gray,  18;  Com.  v.  O'Neil,  4  Gray,  343;  People  ». 
Keyes,  5  Cal.,  34. 

'  People  V.  Horton,  13  Wen.,  9. 

'  People  V.  Mahony,  18  Cal.,  180 ;  People  v.  Lohman,  3  Barb.,  316 ;  but  see 
same  case,  1  N.  Y.,  380. 

'  State  V.  Leight,  17  Iowa,  38. 

'"  R.  S.,  630,  §  3 ;  Id.,  633,  §  14 ;  Fleming  v.  State,  11  Ind.,  334.  Under  a 
foi-mer  statute  it  was  held  not  to  be  a  ground  of  challenge,  that  the  juror 
was  exempt.  Davis  v.  People,  19  Ills.,  74;  Chase  v.  People,  40  Ills.,  356; 
Murphy  v.  People,  37  Ills.,  447. 

"  R.  S.,  680,  g3.  Id.,  633,  §14;  contra,  Davis  v.  People,  19  Ills.,  74;  Mur- 
phy  V.  People,  37  Ills.,  447. 
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language;^  that  (if  he  is  not  of  the  regular  panel)  he  has  serv- 
ed as  a  juror  on  the  trial  of  a  cause  in  any  court  of  record  in 
in  the  county,-  within  one  year  previous  to  the  time  of  his 
being  offered  as  a  juror;  that  he  is  a  party  to  a  suit  pending 
for  trial  in  that  court  at  that  term  f  or  that  he  has  been  con- 
victed of  an  infamous  crime  unless  restored  to  the  right  to 
serve  as  a  juror  by  the  terms  of  a  pardon  for  the  offense,  or 
otherwise  according  to  law.*  In  trials  for  murder  it  is  a 
cause  for  challenge  of  any  juror  who  shall,  on  being  exam- 
ined, state  that  he  has  conscientious  scruples  against  capital 
punishment,  or  that  he  is  opposed  to  the  same.'' 

§  909.  Ch.allenge  of  Juror  for  Having  formed  an  Opinion. — The 
statute  provides  "that  in  the  trial  of  any  criminal  cause,  the 
fact  that  a  person  called  as  a  juror  has  formed  an  opinion  or 
impi-ession,  based  upon  rumor  or  upon  newspaper  statements 
(about  the  truth  of  which  he  has  expressed  no  opinion),  shall 
not  disqualify  him  to  serve  as  a  juror  in  such  case,  if  he  shall, 
upon  oath,  state  that  he  believes  that  he  can  fairly  and  im- 
partially render  a  verdict  therein,  in  accordance  with  the  law 
and  the  evidence,  and  the  court  shall  be  satisfied  of  the  truth 
of  such  statement.^  So  far  as  this  statute  requires  the  prison- 
er to  be  tried  by  a  juror  who  has  formed  an  opinion  that  he 
is  guilty,  it  is  believed  that  it  is  unconstitutional;'  for  it 
would  be  better  for  the  prisoner  to  take  from  him  the  right 
to  a  trial  by  jury  entirely  than  to  require  him  to  be  tried  by 
a  jury  prejudiced  against  him.  If  the  jur.or  has  a  decided  or 
fixed  opinion  in  the  case  respecting  the  merits  of  the  contro- 


■RS.,  630,  §3;  Id.,  633,  §14. 

"  Gropp  V.  People,  67  Ills.,  154. 

'  R.  S.,  633,  §  14 ;  see  Bissel  v.  Ryan,  23  Ills.,  570. 

'  R.  S.,  394,  §  379. 

'  Id.,  411,  §  433 ;  1  Bish.  Or.  P.,  §  918 ;  1  Arch.  C.  P.  &  PL,  553 ;  Gates  ®. 
People,  14  Ills.,  435 ;  Com.  v.  Lesher,  17  Serg.  &  R.,  155 ;  People  v.  Damon, 
18  Wen.,  351 ;  Gross  v.  State,  2  Carter,  339 ;  U.  S.  ®.  Cornell,  2  Mason,  91 ;  U. 
S.  V.  Wilson,  Bald.,  78 ;  Jones  v.  State,  3  Blackf.,  475 ;  Martin  13.  State,  16 
Ohio,  364;  State  v.  Jewell,  33  Me.,  583. 

'  R.  S.,  633,  §  14. 

'  1  Bish.  Cr.  P.,  §900;  2  Whart.  Cr.  L,,  §3010. 
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■  versy,  eitKer  from  personal  knowledge  of  the  facta,  from 
statements  of  witnesses,  from  the  relation  of  the  parties,  or 
from  rumor,  he  is  not  a  competent  juror  if  challenged;*  even 
though  he  states  on  his  oath  that  such  opinion  can  be  removed 
by  eridence.^  If,  however,  the  juror  has  formed  a  hypothet- 
ical opinion  merelj^,  not  fixed  or  settled,  but  depending  upon 
the  truth  or  falsity  of  statements  made  to  him,  of  the  truth  of 
which  he  has  no  knowledge,  opinion  or  belief,  the  juror  is 
competent.^  Althougl:^  a  juror  states  that  he  has  not  formed 
or  expressed  any  opinion  of  the  guilt  or  innocence  of  the  ac- 
cused, has  no  bias  or  prejudice,  and  can  give  him  a  fair  trial, 
yet  if  he  declares  that  he  has  read  a  public  statement  of  a 
house  breaking,  and  that  if  the  accused  was  one  of  those 
named  in  the  publication,  he  has  an  opinion  of  his  guilt  or 
innocence,  not  based  upon  any  hypothesis  of  the  truth  of  the 
publication,  he  is  disqualified.''  The  better  opinion  seems  to 
be  that  if  the  juror  has  formed  a  fixed  and  settled  opinion,  he 
is  incompetent  though  he   has  not  expressed  it.^     "Where  the 

'  Noble  V.  People,  Breese,  29,  3d  Ed.,  54;  State  «.  Shelledy,  8  Iowa,  477 ; 
Gardiner  «.  People,  3  Scam.,  83 ;  Smith,  «.  Earns,  3  Scam.,  76 ;  Venum  v. 
Harwood,  1  Gilm.,  659 ;  People  v.  Marvin,  4  Wen.,  229 ;  People  v.  Mather, 
4  Wen.,  23;  People  v.  Bodiue,  1  Denio,  381;  Sellers  v.  People,  3  Cai.,  414; 
Schoeffler  v.  State,  3  Wis.,  824;  Baxters.  People,  3  Gilm.,  368;  Neeley  ». 
People,  13  Ills.,  685 :  Thomson  v.  People,  24  Ills.,  65 ;  Collins  v.  People,  48 
Ills.,  145;  Grays.  People,  26  Ills.,  344;  Leach  v.  People,  53  Ills.,  311;  .Ss 
parte  Vermilyea,  6  Cowen,  555 ;  Davis  v.  Walker,  60  Ills.,  453. 

'  Collins  0.  People,  48  Ills.,  145 ;  People  «.  Mather,  4  Wen.,  230 ;  People  v. 
Bodine,  1  Denio,  386. 

'  Smith  9.  Earns,  3  Scam.,  76 ;  Gardiner  v.  People,  3  Scam.,  83 ;  Sellers  v. 
People,  8  Scam.,  414;  Baxter  «.  People,  3  Gilm.,  376 ;  State  v.  Leight,  17  Iowa, 
38 ;  State  v.  Osti-auder,  18  Iowa,  451 ;  Leach  v.  People,  53  Ills.,  311 ;  People  ». 
Fuller,  2  Park.  Cr.  K.,  16 ;  State  v.  Potter,  18  Conn.,  166 ;  Mann  v.  Glover,  2 
Green,  195 ;  Brown  v.  Com.,  Leigh,  769 ;  State  v.  Hinkle,  6  Iowa,  380 ;  State  v. 
Lawrence,  38  Iowa,  51;  State  «.  Sater,8  Iowa,  424;' State  d.  Gillick,  10  Iowa, 
98 ;  contra,  Nimble  v.  State,  3  Greene  Iowa,  404 ;  Gray  «.  People,  26  Ills.,  844 , 

'  Gray  ».  People,  26  Ills.,  844;  Sam  v.  State,  13  Sm.  &  M.,  189;  but  see 
State  D.  Thompson,  9  Iowa,  188. 

'  Collins  V.  People,  48  Ills.,  145 ;  State  v.  Johnson,  1  Walker,  391 ;  State  v. 

Hewer,  1  Walker,  318;  Armstead  v.  Com.,  11  Leigh,  657;  Heath  v.  Com.,  1 

Hobinson,  785 ;  Willis  v.  State,  12  Ga.,  444;   Maddox  «.  State,  82  Ga.,  581; 

J'eoole  V.  Rathbuu,  31  Wen.,  509 ;  Walsh's  Case,  2  Wallace,  Jr.,  143 ;  Spronce 

41 
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juror  testified  that  he  "had  formed  and  expressed  an  opinion, 
but  that  he  had  no  fixed  opinion,  none  which  could  not  be 
removed  by  evidence,"  it  was  held  that  he  was  incompetent.* 
The  belief  or  opinion  of  the  juror  that  he  can  do  justice, 
though  admissible  in  evidence  as  to  his  impartiality^  can  have 
but  little  influence  in  determining  his  competency,'  the 
presumption  of  law  being  against  his  competency  when  a  de- 
cided opinion  as  to  the  guilt  or  innocence  of  the  prisoner  has 
been  formed.*  If  the  juror  has  formed  or  expressed  an  opinion 
against  the  party,  though  from  his  knowledge  of  the  cause  or 
from  statements  made  to  or  read  by  him,  and  not  from  any 
favor  or  ill-will,  yet  this  is  a  principal  cause  for  challenge.* 
If  the  juror  is  able  to  respond  to  the  question  so  as  to  satisfy 
his  own  conscience,  "Is  the  prisoner  guilty  or  innocent?" 
he  is  incompetent;  but  if  from  not  being  convinced  of  the 
existence  or  non-existence  of  certain  facts,  he  is  unable  to 
determine  that  question,  then  he  is  competent.'  A  juror  who 
has  talked  with  a  witness  whom  he  believed,  but  who  has  not 
formed  any  opinion  of  the  prisoner's  guilt  or  innocence,  is 


V.  Com.,  2  Va.  Cas.,  375 ;  State  ii.  Godfrey,  Brayt.,  170 ;  Williams  v.  State,  13 
Ga.,  444;  Ned  v.  State,  7  Porter,  187;  State  v.  Webster,  13  N.  H.,  491;  Com. 
V.  Knapp,  9  Pick.,  496;  State  v.  Wilson,  1  Bald.,  78;  contra,  Noble  v.  Peo- 
ple, Breese,  29,  2d  Ed.,  54;  Boardman  «.  Word,  3  Vt.,  570;  Griffin  v.  State, 
15  Ga.,  476 ;  Baker  v.  State,  15  Ga.,  498 ;  Hudgins  v.  State,  2  Kelley,  173. 

'  Canoemi  o.  People,  3  Smitli,  16  N.  Y.,  501 ;  People  v.  Mather,  4  Wen., 
339 ;  contra.  State  ».  Lawrence,  38  Iowa,  51. 

''  Lohman  v.  People,  1  N.  Y.,  384 ;  People  v.  Bodine,  1  Denio,  381 ;  People 
V.  Knickerbocker,  1  Park.  Or.  R.,  302. 

'  Sam  B.  State,  13  Sm.  &  M.,  189 ;  Gray  «.  People,  36  Ills.,  344;  People  ■». 
Gehr,  8  Cal.,  859;  Wliite  v.  Moses,  11  Cal.,  68;  Fonts  «.  State,  7  Ohio  N.  S., 
471;  contra,  State  v.  Williams,  8  Stewart,  454;  Moses  v.  State,  10  Humph., 
456;  Moran's  Case,  9  Leigh,  651;  State  •».  Ellington.  7  Ired.,  61 ;  Smiths. 
Com.,  6  Grat,  696;  Brown  B.  Com.,  11  Leigh,  769;  Hendrick  «.  Com.,  5 
Leigh,  708 ;  Montague  b.  Com.,  10  Grat,  767. 

*  Sam  v.  State,  13  Sm.,  &  M.  189. 

'  Ex  pa/rte  Vermilyea,  6  Cowen,  555 ;  People  v.  Mather,  4  Wen.,  33 ;  contra, 
Eex  V.  Edmonds,  4  Barn.  &  Aid.,  471, 493 ;  State  o.  Pox,  1  Dutch.  N.  J.,  566 ; 
State  V.  Spencer,  1  Zab.,  196;  Irvine  v.  Kean,  14  Serg.  &  R.,  392. 

'Baxters.  People,  SGilm.,  368;  Gray  v.  People,  36  Ills.,  344;  State  o. 
Thompson,  9  Iowa,  188. 
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competent.'  It  is  sufficient  cause  of  challenge  that  the  juror 
has  formed  an  unqualified  opinion,  and  the  party  making  the 
challenge  has  a  right  to  have  the  juror  discharged  without 
showing  that  the  opinion  was  unfaYorable  to  him.^  It  would 
be  otherwise  if  it  appeared  affirmatively  that  the  opinion  was 
favorable  to  the  party  challenging.'  An  impression,  however, 
does  not  disqualify.^ 

§  910.  Opinions  which  Disqualify  a  Juror.  —  The  holding  by  a 
juror  of  any  opinions  which  may  disqualify  him  from  render- 
ing a  verdict  in  accordance  whith  the  laws  of  the  land,  is  a 
disqualification.^  Therefore,  if  the  juror  has  formed  and 
holds  such  an  opinion  of  the  unconstitutionality  of  the  stat- 
ute on  which  the  prosecution  is  founded,  that  if  persisted  in, 
he  cannot  convict  the  defendant,  whatever  the  evidence  may 
be;^  or  states  on  his  oath  that  no  amount  of  circumstantial 
evidence  would  induce  him  to  convict  the  defendant,'  or  that 
he  would  not  convict  .even  if  convinced  of  the  prisoner's  guilt," 
or  has  declared  he  would  acquit  any  one  the  judge  wanted 
him  to  convict,"  it  is  a  good  cause  of  challenge. 

§911.  Challenge  for  Favor. —  Upon  a  challenge  of  a  juror 
for  favor,  the  question  to  be  tried  is  whether  he  is  altogether 
indifferent  as  to  the  parties,  and  also  as  to  the  issue  as  he 
stands  unsworn ;"  for  he  may  even  unconsciously  to  himself 

'  Tliomson  v.  People,  24  Ills.,  65. 

'  State  s.  Shelledy,  8  Iowa,  477;  People  ».  ■Williams,  6  Cal.,  206. 

=  State  V.  Benton,  S  Dev.  &  Bat.,  196. 

"  People  V.  Honeyman,  3  Denio,  84 ;  Freeman  v.  People,  4  Denio,  34 ;  Peo- 
ple V.  Symonds,  22  Cal.,  348. 

'Pierce  v.  State,  13  N.  H.,  536;  People  v.  Keyes,  5  Gal.,  847;  Gates  d. Peo- 
ple, 14  Ills.,  435. 

°  Com.  11.  Austin,  7  Gray,  423 ;  Com.  v.  Abbott,  13  Met.,  120 ;  Com.  v.  Buz- 
zell,  16  Pick.,  153. 

'  Gates  ».  People,  14  Ills.,  434. 

'  Id.;  Chouteau  «.  Pierre,  9  Mo.,  3. 

'  Com.  V.  McFadden,  11  Harris,  12. 

""  Co.  Lit.,  157&;  1  Bish.  Cr.  P.,  §903  ;  Schoeffler  o.  State,  3  Wis.,  834; 
Freeman  ■!).  People,  4  Denio,  22;  Noble  v.  People,  Breese,  29,  2d  Ed.,  55; 
People  V.  Horton,  18  Wen.,  8;  Gates  v.  People,  14  Ills.,  433;  Com.  v.  Mc- 
Fadden, 11  Harris,  12 ;  People  v.  Bodine,  1  Denio,  381 ;  People  v.  Lohman, 
2  Barb.,  21.6. 
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be  swayed  to  one  side,  and  Indulge  his  own  feelings  when  he 
thinks  he  is  influenced  entirely  by  the  weight  of  evidence. 
If  he  is  in  condition  to  do  this  he  is  not  a  competent  juror.' 
The  causes  of  challenge  for  favor  are  ^  ory  numerous  and  de- 
pendent on  a  variety  of  circumstances.^  Many  of  them  are 
not  sufficient  causes  for  principal  challenge.^  It  has  been 
held  that  upon  a  challenge  for  favor  evidence  is  admissible  to 
show  that  the  prosecutor  of  an  indictment  has  been  lately  en- 
tertained at  the  house  of  the  juror;*  that  the  juror  is  a  fellow 
servant  with  a  party  to  the  suit;''  that  a  party  is  a  tenant  of 
the  juror ;^  that  the  juror  is  indebted  to  the  party;'  that  the 
juror  has  formed  a  hypothetical  opinion  ;8  that  the  juror  has  an 
impression  as  to  the  defendant's  guilt  or  innocence;'  that  the 
juror  has  given  credit  to  written  or  oral  statements  as  to  the 
prisoner's  guilt;"  or  that  the  juror  is  biased  or  prejudiced 
against  the  defendant  for  any  cause.^' 

§  912.  When  Challenge  may  be  Made.  —  As  a  general  rule,  it 
is  too  late  after  the  jury  is  impaneled  to  inquire  into  the 
impartiality  of  a  juror;''' but  the  court  may  in  its  discretion 
permit  the  juror  to  be  challenged  and  set  aside  after  the  juror 
has  been  sworn,  the  panel  completed  and  evidence  has  been 
given.''    A  juror  may  be  challenged  for  a  favor  after  he  has 

•  "Winnesheik  Ins.  Go.  v.  Schueller,  60  Ills.,  466;  Chicago  &  Alton  R.  R- 
Co.  V.  Adler,  56  Ills.,  344. 

'  2  Whart.  Cr.  L.,  3032. 

'  People  V.  Bodine,  1  Denio,  281. 

*  Vent.,  309 ;  3  Salk.,  81 ;  People  v.  Bodine,  1  Denio,  805. 
'  1  Chitty  Cr.  L.,  544;  1  Inst,  157b. 

"  Jenk.  Cent.,  141;  Odell  v.  Tyrell,  Bulst.  R.  pt.  20;  People  B.  Bodine,  1 
Denio,  306. 

'Id. 

■  People  V.  Bodine,  1  Denio,  305 ;  State  v.  Benton,  2  Dev.  &  Bat.,  212,  213; 
Freeman  v.  People,  4  De  nio,  35. 

'  People  ».  Honeyman,  3  Denio,  120 ;  Freeman  v.  People,  4  Denio,  10. 

'■"  Id.;  People  V.  Lohman,  2  Barb.,  316. 

"  2  Whart.  Cr.  L.,  §  3042;  People  v.  Bodine,  381. 

"  Com.  V.  Knapp,  10  Pick.,  477;  Ward  v.  State,  1  Humph.,  353. 

'"  Stone  V.  People,  2  Scam.,  336 ;  and  see  McPaddeu  v.  Com.,  33  Penn.  S., 
13;  People  v.  Damon,  13  Wen.,  331 ;  Tooel  v.  Com.,  11  Leigh.,  714;  U.  S.  v. 
Morris,  1  Curtis  C.  C,  23;  Com.  v.  Twombly,  10  Pick.,  480;  Haynes®.  Crutch- 
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been  challenged  for  principal  cause,  and  such  challenge  has 
been  tried  and  overruled,'  but  if  he  has  consented  to  have  his 
challenge  for  favor  tried  by  the  court,  he  cannot,  after  it  has 
been  tried  and  overruled  then  revoke  his  consent  and  have 
the  challenge  tried  again  by  triers.^ 

§  913.  Challenge,  how  Made.  —^  It  has  been  held  that  it  is  not 
enough  to  say,  I  challenge  for  jDrincipal  cause  or  for  favor, 
and  stop  there,  but  that  the  cause  of  the  challenge  must  be 
specified.'     Challenge  for  favor  may  be  made  orally.^ 

§  914.  Challenges,  how  Tried. — In  the  State  of  Illinois  it  has 
usually  been  the  practice  for  the  judge  to  hear  all  objections 
which  are  made  against  jurors,  and  decide  them  himself, 
without  considering  whether  they  were  objections  in  the 
nature  of  a  challenge  for  principal  cause  or  challenge  to  the 
favor .°  But  according  to  the  common  law  when  the  facts  on 
which  a  challenge  for  favor  rests  are  disputed  the  proper 
course  is  to  submit  the  question  to  triers  to  settle  the  issue 
of  fact;°  but  if  neither  of  the  parties  ask  for  triers  and  sub- 
mit their  evidence  to  the  judge,  and  take  his  determination 
thereon,  they  cannot  object  to  his  competency  to  decide  that 
issue.'    When  a  challenge  to  a  juror  for  favor  is  made,  if  it 

field,  7  Ala.,  189 ;  MoGuire  v.  State,  37  Missis.,  369 ;  Delworth  v.  Com.,  13 
Grat.,  689 ;  Com.  v.  Knapp,  10  Pick.,  477 ;  contra,  1  Arch.  C.  P.  &  PI.,  543 ; 
Reg.  V.  Warclle,  C.  &  M.,  647;  Grable  v.  State,  3  Greene  Iowa,  559. 

'  Carnal  v.  People,  1  Park.  Cr.  R.,  373;  Freeman  v.  People,  4  Denio,  9. 

'  People  V.  Rathbun,  31  Wen.,  540. 

'  1  Arch.  C.  P.  &  PI.,  555  ;  Freeman  v.  People,  4  Denio,  31 ;  Manu  u.  Glover, 
3  Green  N.  J.,  195;  Sohoeffler  ®.  State,  8  Wis.,  834. 

*  People  B.  Bodine,  1  Denio,  308. 

5  Winnesheik  Ins.  Co.  v.  Schueller,  60  Ills.,  473 ;  Rollins  v.  Ames,  3  N. 
H.,  350. 

« 1  Arch.  C.  P.  &  PI.,  544,  556;  Rex  v.  Dolby,  1  Car.  &  K.,  338;  People  v. 
Mather,  4  Wen.,  331 ;  People  «.  Bodine,  1  Denio,  281 ;  People  v.  Rathbun,  31 
Wen.,  509 ;  Sohoeffler  v.  State,  3  Wis.,  833 ;  Williams  v.  State,  8  Kelley,  453 ; 
Carnal  v.  People,  1  Park.  Cr.  R.,  373;  People  v.  Drfwick,  3  Park.,  330;  13 
Amer.  .Juris.,  3-37;  Vananlier  ti.  Beemer,  1  Southard,  364;  Hooks  v.  Paige,  1 
Tenn.,  260;  Minna  v.  Hepburn,  7  Cranch,  800;  contra,  Rollins  s).  Ames,  3 
N.  H.,  350;  Boardman  «.  Wood,  3  Vt.,570;  State  v.  Benton,  3  Dev.  &  Bat., 
196. 

'People  V.  Mather,  4  Wen.,  831;  Peoples  Rathbun,  81  Wen.,  509;  Peo- 
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is  before  any  of  tlie  jurors  are  sworn,  the  court  may  select  the 
triers;'  if  two  are  sworn  they  may  try;^  and  if  they  try  one 
and  find  him  indifi'erent  and  he  is  sworn,  then  he  and  the  two 
triers  may  try  another;  and  if  he  be  found  indifierent  and 
sworn,  then  the  two  triers  cease  and  the  two  that  have  been 
found  indifferent  and  sworn  must  try  the  rest.^  If  the  two 
triers  cannot  agree  the  challenge  must  be  retried,  and  for 
this  purpose  the  court  may  select  the  triers  and  should  select 
those  first  who  are  first  sworn.'' 

§  915.  Juror  may  be  Sworn  as  to  his  Competency. — "Where  a  juror 
is  challenged  for  principal  cause  or  for  favor  the  juror  him- 
self may  be  sworn  as  a  witness  before  the  court,  or  the  triers 
to  state  or  explain  any  facts  which  do  not  impeach  his  char- 
acter or  motives.^  But  if  the  cause  of  challenge  tend  to  his 
infamy  or  disgrace  he  cannot  be  examined  on  oath  respecting 
it.  The  challenge  must,  in  such  case,  be  supported  by  ex- 
trinsic proof." 

FOKM  OF  OATH  TO  JUROR  AS  TO  HIS  COMPETENCY. 

Vou  do  solemnly  swear  {bi/  the  ever-living  Qod)  that  you  will  true  answer 
make  to  sucli  questious  as  may  be  put  to  you  touching  your  competency 
to  serve  as  a  juror  in  this  cause  {or  "touching  the  ehaMenge  exhibited  against 
you") ;  so  help  you  God. 

pie  V.  Honeyman,  3  Denio,  131 ;  People  o.  Doe,  1  Mann  Mich.,  451 ;  Steward 
«.  State,  8  Engl.  13  Ark.,  720. 

'  1  Arch.  C.  P.  &  PI.,  544. 

'  McDuffle  V.  State,  17  Ga.,  497. 

»  3  Whart.  Cr.  L.,  3038. 

*  People  ».  Dewick,  3  Park.  Cr.  R.,  330. 

'  3  Whart.  Cr.  L.,  3010,  Co.  Lit.,  158;  1  Salk.,  153;  1  Arch.  C.  P.  &  PI., 
557;  People  v.  Fuller,  3  Park.,  16;  Mechanics  and  Farmers'  Banks.  Smith, 
19  John.,  115;  State  v.  Benton,  3  Dev.  &:  Bat,,  196;  Epps  b.  State,  19  Ga., 
103 ;  Com.  V.  Knapp,  9  Pick.,  496 ;  Jewell  ».  Com.,  10  Hai-ris,  Penn.,  94 ;  Mon- 
tague fl.  Com-,  10  Grat.,  767. 

»  2  Whart.  Cr.  L.,  §  3039 ;  Hudson  v.  State,  1  Blackf.,  317 ;  Lohman  a.  Peo- 
pie,  3  Barb.,  316  ;  1  N.  Y.,  385 :  Respublica  o.  Dennie,  4  Yeates,  367 ;  Rex 
B.  Edmonds,  4  Bam.  &  Aid.,  471 ;  but  see  1  Bish.  Cr.  P.,  §  934. 
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POKM  OF  OATH  OF  TMEKS. 

You  do  solemnly  swear  (62/  the  ever-limng  God)  that  you  will  well  and 
truly  try  whether  E.  F.  {the  juryman  challenged)  stands  indifferent  between 
the  people  of  the  state  of  Illinois  and  the  prisoner  at  the  bar,  and  also  upon 
the  issue  joined  in  the  cause;  and  a  true  verdict  will  give  according  to  the 
evidence ;'  so  help  you  God. 

§  916.  Objections  to  Jurors,  how  Waived. — If  the  parties  know 
or  can  ascertain  the  cause  of  challenge  of  a  juror  and  do  not 
take  it  at  the  proper  time  while  the  jury  is  being  impaneled 
they  cannot  avail  themselves  of  the  defect  afterwards.'  There- 
fore the  objection  that  the  juror  is  an  alien,^  is  over  sixty 
years  of  age,^  is  biased  or  prejudiced,^  is  interested,^  was  one 
of  the  grand  jury  that  found  the  indictment  against  the  de- 
fendant,* is  waived  if  not  made  before  the  juror  is  impaneled 
and  sworn.'  But  the  failure  of  the  defendant  to  object  to  a 
juror  on  the  ground  of  incompetency  does  not  operate  as  a 
waiver  of  the  objection  unless  it  appears  affirmatively  that  he 
knew  or  had  the  means  of  knowing  of  the  incompetency.'"  It 
has  been  held  that  if  a  juror  prejudge  a  cause  and  it  is  un- 
known to  the  failing  party  in  time  to  challenge  it  is  a  good 
cause  for  a  new  trial." 

■  2  Whart.  Cr.  L.,  g  3039;  1  Arch.  C.  P.  &  PI.,  557;  People  s.Kathbun,  21 
Wen.,  543;  Clark  v.  Ostrander,  1  Cowen,  441. 

"  The  triers  should  be  sworn  to  find,  not  only  that  the  juror  is  indifferent 
as  to  the  issue,  but  also  as  to  the  parties.  Freeman  v.  People,  4  Denio,  23; 
contra,  State  «.  Spencer,  1  Zab.,  196. 

n  Bish.  Cr.  P.,  §932;  1  Arch.  C.  P.  &  PI.,  513 ;  Chase  v.  People,  40 
Ills.,  857;  VanBlaricum  v.  People,  16  Ills.,  364;  Bradshaw  v.  Hubbard,  1 
Gilm.,  390 ;  Wickersham  ».  People,  1  Beam.,  128. 

'Chaser.  People,  40  Ills.,  356 ;  Greenup  «.  Stooker,  3  Gilm.,  333;  contra, 
Guykowski  v.  People,  1  Scam.,  476 ;  Stone  v.  People,  3  Scam.,  336. 

'  Davis  ».  People,  19  Ills.,  74;  Murphy®.  People,  37  Ills.,  447. 

"  States).  Groom,  10  Iowa,  308;  Van  Blaricum  i>.  People,  16  Ills.,  864. 

'  Bradshaw  a.  Hubbard,  1  Gilm.,  390. 

'Wickersham  ii.  People,  1  Scam.,  138;  but  see  Dilworth  ».  Com.,  13 
Grat,,  689. 

'  1  Bish.  Cr.  P.,  §  933. 

'°  State  V.  Groom,  10  Iowa,  309 ;  Venum  o.  Harwood,  1  Gilm.,  663 ;  Dil- 
worth  0.  Com.,  13  Grat.,  689;  State  v.  Burnside,  37  Mo.,  343  ;  Com.  ».  Wade, 
17  Peck.,  395 ;  Re\-  v.  Hunt,  4  Barn.  &  Aid.,  430. 

'    "  Sellers  v.  People,  3  Scam.,  413 ;  State  d.  Funk,  17  Iowa,  366 ;  Nomaque  v. 
People,  Breese,  109,  2d  Ed.,  145 ;  but  see  2  Whart.  Cr.  L.,  §  8033,  n.j. 
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§917.  ^Vhen  Overruling  Objection  to  a  Juror  Error. — Where 
a  juror  on  the  trial  is  objected  to  for  cause,  and  the  objection 
is  overruled,  to  which  tlie  prisoner  excepts  and  afterwards 
challenges  the  juror  peremptorily,  he  is  entitled  to  the  benefit 
of  the  exception."  Where  the  juror  is  challenged  for  favor  and 
not  for  principal  cause,  the  decision  of  the  circuit  court  is  not 
final,  but  will  be  reviewed  on  error.^ 

§918.  Peremptory  Challenges. — The  statute  provides  that 
"every  person  arraigned  for  any  crime  punishable  with  death 
or  imprisonment  in  the  penitentiary  for  life  shall  be  admitted 
on  his  trial  to  a  peremptory  challenge  of  twenty  jurors,  and 
no  more;  and  every  person  arraigned  for  any  offense  that  may 
be  punished  by  imprisonment  for  a  term  exceeding  eighteen 
months,  shall  be  admitted  to  a  peremptory  challenge  of  ten 
jurors;  and  in  all  other  criminal  trials  the  defendant  shall  be 
allowed  a  peremptory  challenge  of  six  jurors.  The  attorney 
prosecuting  on  behalf  of  the  people  shall  be  admitted  to  a 
peremptory  challenge  of  the  same  number  of  jurors  that  the 
accused  is  entitled  to.'" 

§919.  Continued  —  Decisions.  —  When  several  persons  are 
jointly  indicted  and  tried,  each  is  entitled  to  the  same  num- 
ber of  challenges  as  he  would  be  if  he  had  been  tried  alone,*  and 
neither  has  a  right  to  complain  of  a  challenge  by  another.''' 
The  prevailing  opinion  is  that  the  'prisoner's  right  to  a  per- 
emptory challenge  is  waived  when  the  juror  is  passed  over 

'  Baxter  d.  People,  3  Gilm.,  368,  376 ;  People  v.  Bodine,  1  Deuio,  281 ;  con- 
*ra,  Freeman?).  People,  4  Denio,  10 ;  People  «.  Knickerbocker,  1  Park.  Or. 
R.,  302;  McGowan  v.  State,  9  Terg,  184;  Stewart  d.  State,  13,  Ark.  730,  and 
see  St.  L.  &  S.  E.  R.  W.  Co.  v.  Lux,  63  Ills.,  524. 

'  Winneshelck  Ins.  Co.  v.  Schueller,  60  Ills.,467. 

°  R.  S.,  411,  §  432.  Where  the  court  sustains  a  motion  by  the  state's  at- 
torney to  discharge  a  juror  after  he  has  been  accepted  by  the  priscmer, 
such  action  may  be  referred  to  the  right  of  peremptory  challenge  if  such 
right  has  not  been  exhausted.    Mingia  v.  People,  54  Ills.,  374. 

*  Schoeffler  v.  State,  8  Wis.,  833 ;  Washington  v.  State,  17  Ills.,  147 ;  Buster 
«.  State,  26  Ala.,  107 ;  State  v.  Monquas,  T.  U.  P.  Charlt.,  16 ;  Matou  v.  Peo- 
ple, 15  Ills.,  537 ;  contra,  Bibb.  v.  Reid,  3  Ala.,  88. 

"  State  V.  Smith,  2  Ired.,402;  U.  S.  v.  Marchant.  4  Mason,  160;  13  Wheat., 
480. 


THE   FETIT   JUET.  649 

to  the  court  or  to  the  prosecution  ;"■  though  it  has  been  held 
that  the  right  of  the  accused  to  challenge  a  juror  peremptor- 
ily remains  open  until  the  juror  is  sworn.^  It  is  clear  that 
the  right  ceases  when  the  panel  is  complete,  accepted  and 
sworn.' 

§  920.  Who  may  be  Sworn  as  Jurors.  —  It  is  a  ground  of  error 
for  a  juror  of  a  name  different  from  the  one  furnished  the 
prisoner  to  be  sworn  upon  the  jpanel.  The  persons  named  on 
the  sheriff's  return,  and  those  only  unless  challenged,  can  be 
sworn  as  jurors.* 

§921.  Swearing  the  Jury.  —  After  all  of  the  challenges  have 
been  made,  and  a  full  jury  of  unexceptionable  persons  ob- 
tained, they  must  be  sworn.^  If  several  causes  are  to  be  left 
to  the  same  jurj',  the  jurors  must  be  sworn  in  each  case.*  It 
is  not  sufficient  at  the  commencement  of  the  term  to  call  up 
all  the  jurors  composing  the  panel,  and  swear  them  to  try  all 
the  causes  which  may  be  submitted  to  them  during  the  term, 
but  they  must  be  sworn  for  the  trial  of  each  particular  case.' 
Where  through  inadvertence  or  otherwise  some  or  all  of  the 
jurors  are  sworn  before  the  defendant's  plea  has  been  entered, 
a  refusal  to  liave  the  jurors  re-sworn  at  the  request  of  the  de- 
fendant would  be  a  ground  for  reversal  of  the  judgment  should 
it  be  against  him;  but  the  objection  for  such  irregularity  will 
be  waived  if  not  made  at  the  time  of  the  trial,  and  cannot  be 
made  available  on  error.^ 

FORM  OF  OATH  OF  JUKORS. 

You  and  each  of  you  do  swear  by  the  ever-liviag  God°  {or  "  you  do  sol- 

'  Com.  V.  Rogers,  7  Met,  500;  State  v.  Potter,  18  Conu.,  166. 

'  Hooker  b.  Stace,  4  Ohio,  US ;  Morris  o.  State,  7  Blaokf.,  607 ;  "Wyatt  d. 
State,  8  Blaolif.,  507 ;  Hendrioli  v.  Com.,  5  Leigh,  708 ;  Spencer  «.  DeFrarice, 
3  Greene  Iowa,  216 ;  Com.  v.  Kuapp,  9  Pick.,  496. 

*  State  V.  Cameron,  3  Ohand.,  172 ;  Spencer  o.  Dj  France,  3  Greene  Iowa, 
316. 

■>  Mingia  v.  People,  54  Ills.,  374. 

'  1  Chitty  Cr.  L.,  550. 

'  Kitter  «.  People,  35  Ills.,  43. 

'  Barney  o.  People,  23  Ills.,  160. 

"  Vezain  v.  People,  40  Ills.,  397. 

"  These  words  are  authorized  by  statute.    R.  S.,  725,  §  3. 
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emnly,  sincerely  deda/re  and  affirm"^),  that'  you  will  well  and  truly  try  the 
issue"  {or"  issues")  between  the  people  of  the  state  of  Illinois,  and  the  pris- 
oner  at  the  bar  in  the  cause  now  in  hearing,  and  a  true  verdict  give  accord- 
ing to  law*  and  evidence  unless  discharged  by  the  court.' 

§  922.  Trial  of  Several  Causes  by  the  same  Jury.  —  If  several 
causes  are  by  agreement  to  be  left  to  the  same  jury,  the  ju- 
rors must  be  sworn  in  eacli  case  and  a  separate  record  must 
be  kept  of  the  finding,  and  a  separate  judgment  should  be  en- 
tered on  each  finding.* 

§923.  Disposition  of  the  Jury  During  the  Trial.— When  the 
jury  are  impaneled,  that  is,  selected  and  sworn,'  they  will 
take  their  seats  together  and  hear  the  proofs  and  allegations  in 
the  case.'  In  capital  cases  from  the  commencement  of  the 
trial  till  the  rendition  of  the  verdict,  the  jury  during  all  of 
the  adjournments  of  the  court  should,  when  out  of  the  presence 
of  the  court,  be  placed  in  charge  of  an  officer  specially  sworn, 
unless  it  is  otherwise  ordered  by  the  court,  by  the  consent  of 


'  These  words  may  be  used  when  the  juror  has  conscientious  scruples 
against  taking  an  oath.    B.  8.,  725,  §  4. 

"  The  words  "  the  truth  to  speak  on  the  issue  joined,"  Warren  «).  State,  1 
Greene  Iowa,  106 ;  Harriman  v.  State,  3  Greene  Iowa,  270 ;  and  the  words 
"to  say  the  truth  in  the  premises,''  Patterson  v.  State,  2  Engl.,  59;  liave  re- 
spectively been  held  insufficient.  1  Arch.  C.  P.  &  PL,  541. 

^  Where  there  are  two  or  more  counts  to  which  there  are  pleas  and  issue 
it  is  error  to  impanel  and  swear  the  jury  to  try  the  issue  to  one  count  only. 
Adams  v.  State,  6  Engl.  Ark.,  466. 

*  In  the  state  of  Illiaois  the  jurors,  being  the  judges  of  the  law  as  well  as 
of  the  facts.  R.  S.,  411,  §  431 ;  Schnier  v.  People,  33  Ills.,  17 ;  Fisher  v. 
People,  23  Ills.,  283,  294;  must  be  sworn  to  try  the  cause  according  ti>  both. 
Patterson  v.  State,  2  Engl.  Ark.,  59 ;  Eyman  v.  People,  1  Gilm.,  4.  Where 
the  jurors  are  judges  of  only  the  facts,  it  is  sufficient  if  they  are  sworn  to 
render  a  true  verdict  "according  to  the  evidence."  State  v.  Jones,  5  Ala., 
666. 

'  Objections  to  the  form  of  the  oath  are  waived  if  not  made  at  the  time 
the  oath  is  taken.  Edwards  v.  Edwards,  31  Ills.,  474 ;  Cornelius  v.  Boucher, 
Breese,  13,  2d  Ed.,  32. 

'  Kitter  «.  People,  25  Ills.,  42. 

'  1  Bish.  Or.  P.,  §  960,  n.  3 ;  State  v.  Ostrander,  18  Iowa,  435 ;  Wilson  v. 
State,  31  Ala.,  371. 

» 1  Arch.  C.  P.  &  PI.,  542. 
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the  accused  and  the  attorney  for  the  people.'  In  such  case 
if  the  jury  separate  without  the  consent  of  the  prisoner,  the 
court  must  grant  a  new  trial,  unless  such  separation  was  the 
result  of  misapprehension,  accident  or  mistake  on  the  part  of 
the  jury  and  under  circumstances  to  show  that  such  separation 
could  by  no  possibility  have  resulted  to  the  prejudice  of  the 
prisoner.^  In  cases  of  felonies  not  capitaP  and  of  misdemean- 
ors the  rule  is  different,  for  in  such  cases  the  misconduct  of 
an  officer  in  allowing  the  jury  to  separate,  there  being  no 
undue  influence  shown  on  the  jury,  is  not  a  cause  for  setting 
aside  the  verdict.^  In  these  cases  the  court  may  exercise  a 
discretion  as  to  the  proper  disposition  of  the  jury  during  the 
progress  of  the  trial.^  When  such  separation  is  permitted, 
the  judge  ought  to  caution  the  jury  against  holding  conversa- 
tions with  any  persons  respecting  the  cause  or  suffering  it  in 

'  McKinney  «.  People,  2  Gilm.,  553 ;  Jumpretz  u.  People,  21  Ills.,  411 ; 
Gibbons  v.  People,  23  Ills.,  518;  People  v.  Mclutyre,  88  Ills.,  518  ;  Lewis  v. 
People,  44  Ills.,  452  ;    Nomaque  v.  People,  Breese,  109,  2d  Ed.,  145. 

'  Nomaque  o.  People,  Breese,  109,  2d  Ed.,  145 ;  McKinney  v.  People,  2 
Gilm.,  553 ;  Jumpretz  v.  People,  21  Ills.,  411 ;  Russel  v.  People,  44  Ills.,  509 ; 
McLean  v.  State,  8  Mo.,  153 ;  State  v.  Godfrey,  Brayt.,  170 ;  Quinn  v.  State,  14 
Ind.,  589 ;  Cornelius  v.  State,  7  Engl.,  782;  Coker  v.  State,  20  Ark.,  53;  State 
«.  Miller,  1  Dev.  &  Bat.,  500;  Roberts  v.  State,  14  6a.,  8;  Mahers.  State,  3 
Minn.,  444;  Keenan  v.  State,  8  Wis.,  132;  State  v.  Prescott,  7  N.  H.,  287; 
contra,  Opinion  of  Breese,  J.,  in  Jumpretz  v.  People,  21  Ills.,  422;  Reins  v. 
People,  30  Ills.,  273 ;  Miller  v.  People,  39  Ills.,  467  ;  Adams  v.  People,  47 
Ills.,  381;  Stephens  v.  People,  4  Park.  Cr.  R.,  396 ;  19  N.  Y.,  549 ;  State  o. 
Babcock,  1  Conn.,  40;  State  v.  Feller,  25  Iowa,  67  ;  State  v.  Gillick,  10  Iowa, 
98;  Com.  «.  MoCaul,  1  Va.  Cas.,  271;  People  v.  Douglass,  4  Cowen,  34; 
Smith  V.  Thompson,  1  Cowen,  221,  and  note  1  Bish.  Cr.  P.,  999,  n.  4. 

^  Miller  v.  People,  39  Ills.,  459  ;  McCreary  v.  Com.,  5  Casey,  327 ;  contra, 
1  Arch.  C.  P.  &  PI.,  586;  McLean  v.  State,  8  Mo.,  153;  Berry  ii.  State,  10 
Ga.,  511 ;  Wiley  v.  State,  1  Swan  Tenn.,  256. 

*  McKinney  v.  People,  2  Gilm.,  553;  Reins  v.  People,  30  Ills.,  273 ;  contra^ 
State  «.  Populus,  12  Lou.  An.,  710. 

'  McKinney  v.  People,  2  Gilm.,  .558;  Reins  b.  People,  30  Ills.,  274;  Rex  s. 
Woolf,  18  Engl.  Cr.  L.,  117;  State  v.  Igo,  21  Mo.,  461 ;  State  it.  Weber,  22 
Mo.,  324;  Com.  «.  Roby,  12  Pick.,  496  ;  Bebee  v.  People,  5  Hill,  32;  2 
Blackf.,  114;  2  Carter  lud.,  435;  11  Ohio,  471;  2  Strob,  S.  C,  178;  2  Rich- 
ardson S.  C,  119. 
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their  presence  or  reading  newspaper  reports  or  comments  re- ' 
garding  it  and  the  like.^ 

§  924.  Separation  of  Jury  by  Consent. — It  has  been  held  to  be 
error  to  ask  a  prisoner  in  a  capital  case  to  consent  to  the 
separation  of  the  jury  and  that  if  asked  and  granted  or  even 
granted  without  being  asked,  it  would  avail  nothing,  for  the 
reason  that  his  refusal  to  accommodate  the  jury  might  excite 
a  feeling  of  hostility  to  him.^  But  in  this  state  the  courts  will 
probably  hold  that  it  is  competent  for  the  judge  with  the  con- 
sent of  the  accused  to  permit  the  separation  of  the  jury  during 
the  progress  of  a  trial;  and  that  a  conviction  will  not  be 
vitiated  thereby  unless  the  separation  is  shown  to  be  accom- 
panied with  some  abuse  prejudicial  to  the  accused.'  In  cases 
not  capital  the  verdict  will  not  be  set  aside  on  account  of  the 
separation  of  the  jury  if  with  the  consent  of  the  defendant.^ 

§  925.  Officer  Attending  Jury  in  the  Absence  of  the  Court  to  be 
Sworn.  —  In  criminal  cases  the  jury  should,  when  out  of  the 
presence  of  the  court,  be  placed  in  charge  of  an  oiBcer  spe- 
cially sworn.'  If,  however,  the  officer  is  not  in  fact  properly 
sworn,  it  has  been  held  that  the  prisoner  must  object  to  the 
irregularity  at  the  time,  and  if  not  corrected  by  the  court 
take  a  bill  of  exceptions.^ 

FORM  OP  OATH  OF  OFFICEB  ATTENDING  THE  JURY  DDRING  THE  TRIAL.' 

You  do  swear  by  tlie  ever-living  God  {or "you  do  solemnly^  sincerely 
and  truly  declare  and  affirm")  tlxaX  you  will  well  and  truly  keep  this  jury, 
and  neither  speak  to  them  yourself  nor  suffer  any  other  person  to  sj)eak  to 
them,  touching  the  matter  relative  to  this  trial. 

'  Bish.  Cr.  P.,  §  996;  1  Arch.  C.  P.  &  PI.,  587. 

^  Wesley  v.  State,  11  Humph.,  502;  Berry  v.  State,  10  Ga.,  511;  Wiley  v. 
State,  1  Swan  Tenn.,  356;  People  ».  Backus,  5  Oal.,  375;  Peiflfer  v.  Com.,  3 
Harris  Pa.,  468. 

3  Stephens  «.  People,  19  N.  Y.,  549 ;  Adams  ».  People,  47  Ills.,  381 ;  State 
1).  Mix,  15  Mo.,  153 ;  Friar  o.  State,  3  How.  Missis.,  423 ;  Quinn  ».  State,  14 
Ind.,  589. 

'  Reins  v.  People,  30  Ills.,  256 ;  Miller  v.  People,  39  Ills.,  459 ;  contra,  State 
V.  Populus,  13  Lou.  An.,  710. 

"  Gibbons  s.  People,  33  Ills.,  518. 

°  Holmes  «.  People,  5  Gilm.,  480 ;  MoKinney  v.  People,  3  Gilm.,  541 ; 
Morton  «.  People,  47  Ills.,  468. 

'  1  Arch.  0.  P.  &  PI.,  586. 
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§  926.  Penalty  for  Violating  Oath  Taken  by  the  Officer  Attending 
the  Jury.  —  The  statute  provides  that  "  if  any  oiScer  sworn  to 
attend  upon  a  jury  shall  knowingly  violate  his  oath  or  affir- 
mation, or  shall  so  negligently  perform  his  duty  that  the  jury 
shall  separate  without  the  leave  of  the  court,  or  obtain  food 
or  drink  (except  water),  or  if  any  person  not  belonging  to 
the  jury  shall  hold  conversation  with  any  of  the  jury,  every 
person  and  officer  so  offending  shall  be  punished  for  a  con- 
tempt of  the  court  by  fine  or  imprisonment,  or  both,  in  the 
discretion  of  the  court.'" 

'  B.  S.,  411,  §  436. 
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§962.  Sufficiency  of  Indictment — Sufficiency  of  Evidence — Crime  or  Not 

963.  Purllier  Instructions — Judge  not  to  Communicate  with  the  Jury  ex- 

cept in  Open  Court. 

964.  Reasonable  Doubt. 

965.  Forms  of  Instructions. 

966.  Marlting  Instructions. 

967.  Exceptions. 

968.  Instructions  Taken  by  the  Jury. 

969.  Papers,  etc.,  may  be  Taken  by  the  Jury. 

970.  Exception  to  Instruction,  when  to  be  Taken. 

971.  The  Jui-y  must  be  in  Charge  of  a  Sworn  Officer. 
973.  Misconduct  of  Officer  in  Charge  of  the  Jury. 
973.  Jury,  Judges  of  the  Law  and  Fact. 

974  Sealing  Verdict  and  Separation  of  the  Jury. 

975.  Penalties  Determined  by  the  Jury — Penitentiary. 

976.  Fines  Fixed  by  the  Jury. 

977.  Penalties  to  be  Fixed  by  the  Court. 

978.  Conviction  of  Lesser  Offense. 

979.  Verdict  where  Some  of  the  Counts  are  Faulty. 

980.  Verdict,  when  Sufficient. 

981.  Verdict  in  a  Case  of  Larceny  must  Find  the  Value  of  the  Property 

Stolen. 
983.  Verdict  in  a  Case  of  Murder,  how  Affected  by  the  Intoxication  of 
the  Accused. 

983.  "When  Verdict  may  be  Received. 

984.  Reception  of  the  Verdict. 

985.  Polling  the  Jury. 

986.  Amendment  of  Verdict,  when  Permitted. 

987.  Motion  for  a  New  Trial. 

988.  Motion  in  Arrest  of  Judgment,  when  a  Waiver  of  a  Motion  for  a  New 

Trial. 

989.  Grounds  of  Motion  for  a  New  Trial — Admitting  Improper  Evidence. 

990.  Improperly  Rejecting  Evidence. 

991.  Giving  Improper  or  Refusing  to  Give  Proper  Instructions 
993.  Verdict  against  Law  and  Evidence. 

993.  Newly  Discovered  Evidence. 

994.  Affidavit  on  Motion  for  New  Trial. 

995.  Cases  where  New  Trial  has  been  Granted. 

996.  Cases  where  a  New  Trial  has  been  Rufu.sed. 

997.  Motion  in  Arrest  of  Judgment,  when  Made. 

998.  Motion  to  be  in  Writing  and  Specify  the  Cause  of  the  Arrest. 

999.  Causes  for  the  Arrest  of  Judgment. 

1000.  What  not  a  Sufficient  Cause  for  the  Arrest  of  Judgment. 

1001.  After  Arrest  of  Judgment  the  Defendant  may  be  Re-tried. 

1003.  Motion  for  a  New  Trial  and  in  Arrest  of  Judgment  Disposed  of  by 
Rendering  Final  Judgment. 


656  PEOCEEDINGS   IN   CEIMINAi    CASES. 


1.  Miscellaneous  Mattees  Incident  to  the  Teial. 

§927.  Separate  Trial. — Wliere  several  persons  are  jointly 
indicted  they  cannot,  as  a  matter  of  right,  have  separate  trials. 
This  allowance  is  in  the  discretion  of  the  court  and  cannot 
be  assigned  for  error.^ 

§  928.  Public  Trial. — By  the  constitution  persons  accused  of 
crime  are  entitled  to  a  public  as  well  as  an  impartial  trial  ;^  but 
to  prevent  noise  and  disturbance,  the  court  may  order  the  doors 
of  the  court-room  closed  where  ingress  or  egress  are  not  pre- 
vented.    This  does  not  render  the  trial  private.' 

§  929.  Provisions  of  the  Statute  as  to  the  Mode  of  Procedure  on  the 
Trial. — "All  trials  for  criminal  offenses  shall  be  conducted  ac- 
cording to  the  course  of  the  common  law,  except  when  this 
act  points  out  a  different  mode,  and  the  rules  of  evidence  of 
the  common  law  shall  also  be  binding  upon  all  courts  and 
juries  in  criminal  cases  except  as  otherwise  provided  bylaw."* 

§  930.  Separation  of  Witnesses. — The  court  may  on  motion  of 
either  party  exclude  from  the  room  where  the  court  is  held 
all  the  witnesses  except  the  one  under  examination.^  This 
separation  of  the  witnesses  is  not  a  thing  of  absolute  right 
to  be  demanded  by  the  prisoner,  for  the  court  may  refuse  to 
grant  the  motion  for  the  separation,*  though  it  is  pretty  much 
a  matter  of  course  to  grant  it.''  If  the  witness  fails  to  obey 
the  order  of  exclusion,  it  is  within  the  discretion  of  the  court 

'  Maton  V.  People,  15  Ills.,  537 ;  JoliDson  ®.  People,  32  Ills.,  315 ;  U.  S.  v. 
Mercliaiit,  13  Wheat.,  480;  State  «.  Nash,  7  Iowa,  348;  States.  Marvin,  13 
Iowa,  499 ;  State  v.  Gigher,  33  Iowa,  318 ;  State  v.  Hunter,  33  Iowa,  361 ; 
Com. «.  Thompson,  108  Mass.,  461 ;  Com.  u.  Jones,  99  Mass.,  438 ;  ante  §  79. 

'  R.  S.,  60,  Const.,  Art,  II.,  §  9. 

=  lBish.  Cr.  P..  §§957-959;  Cooley  Con.  Llm.,  313;  Stone  «.  People,  2 
Scam.,  336. 

'R.  S.,410,  §428. 

'  People  «.  Green,  1  Park.,  11 ;  Johnson's  Case,  Foster,  46 ;  State  «.  Zellers, 
3  Halst.,  230;  People  ii.  Duffy,  1  Wheel.  C.  C,  123. 

°  Errissman  «.  Errissman,  35  Ills.,  136 ;  Vaughan's  Case,  Holt,  689 ;  State  v, 
Fitzsimmons,  30  Mo.,  336 ;  Thomas  b.  State,  37  Ga.,  387 ;  People  «.  Garnett, 
29  Gal.,  633 ;  Nelson  «.  State,  3  Swan,  337. 

'  Reg.  V.  Murphy,  8  Car.  &  P.,  297;  Johnson  v.  State,  14  Ga.,  55. 
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to  admit  the  testimony  of  such  witness  or  to  exclude  it.'  An 
order  may  forbid  the  witnesses  who  have  been  examined  from 
holding  conversation  with  the  other  witnesses  previous  to  the 
examination  of  the  latter.^ 

2.  Openings  of  Counsel. 

931.  The  Openings  of  the  Respective  Counsel. — -When  the  jury 
are  impaneled  and  have  taken  their  seats,  the  counsel  for  the 
prosecution  opens  the  case  to  the  jury  unless  the  defendant 
has  the  affirmative  of  the  issue,  in  which  case  the  defendant  or 
his  counsel  has  the  right  to  make  the  iirst  statement  of  the 
case  to  the  jury.'  The  counsel  for  the  prosecution  in  opening 
the  case  usually  states  the  outline  of  the  indictment  and  the 
pleadings  thereon,*  giving  the  jury  fully  and  clearly  to  under- 
stand the  question  in  issue  which  they  are  to  determine,  and 
then  states  the  facts  which  he  expects  to  prove  with  all  of  the 
circumstances  of  the  case  as  they  will  probably  appear  from 
the  evidence  to  be  adduced  and  its  application  to  the  points  in 
issue  and  the  principles  of  law  governing  the  same.  He  may, 
if  he  deems  it  advisable,  state  what  the  defendant  will  probably 
prove  and  what  evidence  he  will  give  in  reply  to  the  evidence 
of  the  defendant,  with  such  comments  as  he  thinks  proper  to 
make,  so  that  the  jury  may  at  the  commencement  of  the  trial 
have  a  full  and  comj^lete  understanding  of  the  case  and  be 
better  prepared  to  understand  the  evidence  in  all  of  its  bear- 
ings.^ In  opening  the  case  the  counsel  has  no  right  to  state 
facts  which  he  knows  are  immaterial  or  inadmissible  in  evi- 
dence and  cannot  be  proved,  and  the  court  should  not  allow  or 

'  Sartorus  v.  State,  24  Missis.,  603;  States.  Sparrow,  3  Murphy,  487; 
Parker  v.  McWilliams,  6  Bing.,  683 ;  Com.  v.  Hersey,  3  Allen,  173,  176  ;  Rex 
V.  Colley,  Moody  &  M.,  339;  Rex  v.  Brown,  4  Car.  &  P.,  588;  Laughlln®. 
State,  18  Ohio,  99 ;  Montgomery  v.  State,  40  Ala.,  684;  Jackson  v.  State,  14 
Ind.,  327. 

'  Pleasant  v.  State,  15  Ark.,  624. 

"  Harvey®.  Bllethorpe,  36  Ills.,  418;  Marshall  «.  American  Express  Co.,  7 
Wis.,  1  ;  Huddle  v.  Martin,  54  Ills.,  258 ;  Kells  «.  Davis,  57  Ills.,  261. 

*  1  Chitty  Cr.  L.,  554. 

'  Putb.  Pr.,  463  ;  U.  S.  v.  Mingo,  2  Curtis  C.  C,  1. 
42 
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permit  him  to  do  so.'  The  counsel  for  the  defendant  then 
usually  opens  the  case  for  his  client,  although  he  may  waive 
the  statement  of  his  defense  until  the  opposite  party  has 
rested  his  case.^  Where  the  counsel  for  several  persons  can- 
not agree  as  to  the  order  in  which  they  are  to  address  the 
jury,  the  court  will  call  upon  them,  not  in  the  order  of  their 
seniority,  but  in  the  order  in  which  the  names  of  the  defend- 
ants stand  in  the  indictment.  But  where  the  counsel  for  one 
prisoner  has  witnesses  to  certain  facts  to  examine,  the  counsel 
for  another  cannot  be  allowed  to  postpone  his  address  to  the 
jury  until  after  those  witnesses  have  been  examined.'  The 
order  of  opening  the  case  to  the  jury  is  a  matter  of  practice 
within  the  control  of  the  judge,  and  the  appellate  court  will 
not  interfere  unless  there  is  a  clear  abuse  of  discretion  to  the 
injury  of  the  party  complaining.^ 

3.  Peesence  or  Peisonee. 

§  932.  When  Necessary. — In  a  case  of  treason,  felony'  or  mis- 
demeanor  punishable    by  imprisonment,'   or    by    corporal 

'  Reg.  11.  Beard,  8  Car.  &  P.,  142;  Reg.  ■«.  Butcher,  3  Moody  &  Ry.,  338 ; 
Rex  v.  Onrell,  1  Moody  &  Ry.,  467 ;  Rex  v.  Davis,  7  Car.  &  P.,  785  ;  Rex  ». 
Hartell,  7  Car.  &  P.,  773 ;  Rex  v.  Swatkius,  4  Car.  &  P.,  548 ;  People  v. 
White,  14  Wen.,  Ill,  114, 115. 

"  Putb.  Pr.,  464;  1  Chitty  Cr.  L.,  623. 

5  Roscoe  Cr.  Ev.,  235;  Reg.  v.  Barber,  1  Car.  &  K.,  434. 

*  Marshall  u.  American  Express  Co.,  7  Wis.,  1 ;  Central  Bank  v.  St.  John, 
17  Wis.,  163  ;  Savings  Bank  v.  Shakman,  30  Wis.,  333 ;  Huddle  v.  Martin, 
54  Ills.,  258 ;  Kells  «.  Davis,  57  Ills.,  261. 

"  1  Chitty  Cr.  L.,  411 ;  Holliday  v.  People,  4  Gilm.,  Ill ;  Prine  v.  Com.,  6 
Harris  P;i.,  103,  104;  Clark  v.  State,  4  Humph.,  354;  People  v.  Perkins,  1 
Wen.,  91 ;.  State  v.  Hughes,  2  Ala.,  103;  State  v.  Buckner,  35  Mo.,  167;  An- 
drews V.  State,  2  Sneed,  550;  Stance  v.  France,  1  Tenn.,  434;  Cole  v.  State,  5 
Engl.,  318 ;  Sneed  v.  State,  5  Pike,  431 ;  State  v.  Cross,  27  Mo.,  333;  Saflford 
11.  People,  1  Park.  Cr.  P.,  477,  Anon.,  31  Me.,  593. 

'■"  People  V.  Winchell,  7  Coweu,  535;  State  v.  Hurlbut,  1  Root,  90;  Price  o. 
State,  36  Missis.,  531 ;  Hamilton  v.  Com.,  4  Harris  Pa.,  139 ;  Gibson  v.  State, 
89  Ala.,  693;  Graham  v.  State,  4  Ala.,  659;  Safford  v.  People,  1  Park.,  477; 
Rex  v.  Harwood,  3  Stra.,  1088 ;  contra,  Hughes  v.  State,  4  Iowa,  555 ;  Holli- 
day V.  People,  4  Gilm.,  114. 
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punishment,*  the  prisoner,  unless  on  baiP  or  intentionally 
absent,'  must  be  present,  or  has  the  right  to  be  present  dur- 
ing the  whole  of  the  trial,  including  the  giving  in  of  the  evi- 
dence, the  rendition  of  the  verdict,^  and  the  receiving  of  the 
sentence.*  If,  however,  the  offense  is  for  the  violation  of  an 
ordinance,*  or  a  misdemeanor  punishable  only  by  a  fine,' — or 
if  punishable  by  both  fine  and  imprisonment,  a  fine  only  is  to 
be  imposed,* — it  is  not  essential  for  the  prisoner  to  be  present 
at  the  time  of  the  trial"  or  of  the  reception  of  the  verdict,*  or  of 
the  sentence**  and  rendition  of  the  judgment.  All  the  au- 
thorities agree  in  holding  that  every  person  tried  for  treason 
or  a  felony  has  a  right  to  be  present  at  the  trial,  and  at  the 
whole  of  it,  and  if  he  should  be  deprived  of  this  right  with- 
out his  consent  it  would  be  erroneous.*^  But  some  of  the 
authorities  hold  that  the  prisoner   may  waive   this   right,*' 

'  Son  v.  People,  13  Wen.,  344;  Reg.  -e.  Templeman,  1  Salt.,  56;  Rex  v. 
Duke,  1  Salk.,  400 ;  People  s.  Taylor,  3  Denio,  98 ;  Rex  v.  Han,  3  Bur.,  1786 ; 
Rex  v.  Harris,  1  Ld.  Raym.,  267;  Rex  v.  Harrison,  13  Mod.,  156;  Perry  v. 
People,  14  Ills.,  500. 

'  Fight  V.  State,  7  Ohio  pt.,  1,  180;  State  «.  Wamire,  16  Ind.,  357;  Price  d. 
State,  36  Missis.,  531;  Canada  «.  Com.,  9  Dana,  304;  contra,  Saeed  v.  State, 
-5  Pike,  431 ;  People  v.  Winchell,  7  Cowen,  525 ;  State  v.  Hurlbut,  1  Root,  90. 

=  Hill  V.  State,  17  Wis.,  677;  People  «.  Bealoha,  17  Cal.,  3»9;  Holliday  v. 
People,  4  Gilm.,  114;  City  of  Bloomingtou  «.  Heiland,  67  Ills.,  280. 

'  State  V.  Shepard,  10  Iowa,  136 ;  Nomaque  ».  People,  Breese,  109,  2d 
Ed.,  145. 

"  Rose  «.  State,  30  Ohio,  31 ;  Cole  v.  State,  5  Engl.  Ark.,  818. 

»  City  of  Bloomington  «.  Heighland,  67  Ills.,  380. 

'  Reg.  0.  Templeman,  1  Salk.,  55;  Son  v.  People,  13  Wen.,  344;  Bx  parte 
Tracy,  35  Vt.,  93;  Hughes  «.  State,  4  Iowa,  554;  State  v.  Buhs,  18  Mo.,  318; 
Holliday  «.  People,  4  Gilm.,  111. 

"  People  V.  Taylor,  3  Denio,  note ;  Com.  v.  Crump,  1  Va.  Cas.,  173. 

"  Ex  parte  v.  Tracy,  35  Vt.,  98  Warren  v.  State,  19  Ark.,  314 ;  U.  S.  v.  Leckie, 
Sprague,  337;  U.  S.  v.  Mayo,  1  Curt.  C.  C  ,  433,  434;  Sweeden  «.  State,  19 
Ark.,  305;  State  v.  Joiner,  16  Vt.,  497;  City  of  Bloomington  ».  Heighland, 
67  Ills.,  380 ;  but  see  People  v.  Retry,  2  Hilton,  523. 

"  Holliday  v.  People,  4  Gilm.,  111. 

"  1  Bish.  Or.  P.,  §  275. 

"  Rose  J).  State,  20  Ohio,  31 ;  Rex  v.  Streek,  3  Car.  &  P.,  413. 

"  Hill  V.  State,  17  Wis.,  675;  Rex  v.  Constable,  7  Dowl.  &  Ry.,  683;  3  Barn 
&  Aid.,  659,  note. 
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while  others  hold  he  cannot.*  "Where  a  justice  of  the  peace 
issued  a  criminal  warrant  and  the  otlicer,  instead  of  arresting 
the  defendant  upon  it,  read  it  to  him  and  made  a  return  tliere- 
on,  "Served  by  reading,"  etc.,  and  on  the  next  day  the  father, 
by  authority  of  the  defendant,  appeared  before  the  justice 
with  counsel  and  objected  to  proceeding  with  the  trial  in  the 
absence  of  the  defendant  and  then  left  the  room,  but  the 
justice  proceeded  with  the  case,  convicted  the  defendant, 
and  imposed  a  fine  upon  him  for  which  a  judgment  was 
rendered,  it  was  held  that  the  judgment  was  a  nullity  and  no 
defense  to  an  action  of  trespass,  assault  and  battery  and  false 
imprisonment  against  the  justice  for  the  arrest  of  the  defend- 
ant on  process  issued  on  such  judgment.^ 

§  933.  Presence  of  the  Defendant  at  Making  and  Hearing  Motions. 
— The  prisoner  has  a  right  to  be  present  whenever  any  step 
is  taken  in  the  cause  in  which  he  is  defendant.'  If  a  motion 
is  made  in  his  absence  it  is  error  unless  it  appears  affirmative- 
ly that  he  was  not  prejudiced  thereby.'*  Probably  tliis  right 
to  be  present  on  the  hearing  of  a  motion  may  be  waived 
either  by  the  prisoner  or  his  counsel.^  Upon  error  the  per- 
sonal presence  of  the  prisoner  is  not  necessary  to  give  juris- 
diction, nor  is  it  a  legal  right.  He  may  assign  error  and 
judgment  may  be  rendered  in  his  absence.' 

4.  Evidence. 

§  934.  Order  of  Giving  the  Evidence. — The  order  of  giving 

'  Frine  il.  Com.,  6  Harris  Pa.,  103 ;  Rex  v.  Streek,  3  Car.  &  P.,  413. 

"  Bigelow  V.  Sterns,  19  Johu.,  39;  Reg.  ».  Simpson,  10  Mod.,  348,  350. 

'  Hooker  «.  Com.,  13  Grat,  763;  Fight  v.  State,  7  Ohio,  pt.,  1,  180;  Dunn 
V.  Com.,  6  Barr,  384;  State  v.  Craton,  6  Ired.,  164;  Sneed  v.  Slate,  5  Pike, 
431;  State  v.  Wamire,  16  Ind.,  857. 

*  Wheeler  v.  State,  14  Ind.,  573;  Hall  v.  State,  40  Ala.,698. 

'  Jewel  v.  Com.,  10  Harris  Pa.,  94, 101,  102 ;  Reg.  v.  Parkinson,  3  Den.  C. 
C,  459,  6  Eng.  L.  &  Eq.,  853 ;  Rex  v.  Boltz,  8  Dowl.  &  Ry.,  65 ;  Rex  «.  Hoi- 
lingbeny,  6  Dowl.  &  Ry.,  344;  4  B.  &  Cres.,  329;  People  ■v.  Van  Wyok,  3 
Cai..  333 -.contra,  Rex«.  Scully,  1  Alcook  &  Napier,  263;  Reg.  v.  Candwell, 
17  Q.  B.,  503;  People  ».  Freer,  1  Cai.,  485;  6  Eng.  L.  &  Eq.,  853;  Rex  v. 
Spragg,  2  Bur.,  938. 

"Donnelly  ».  State,  2  Dutcher,463,  601;  People ».  Clark,  1  Park.  Cr.  R., 
360. 
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the  evidence  and  the  manner  of  conducting  the  trial  are 
substantially  the  sanie  in  criminal  cases  as  in  civil,  which  has 
been  fully  considered  in  another  work,'  and  therefore  need 
not  be  repeated  here.  After  the  evidence  has  been  declared 
closed,  the  court  may  in  its  discretion  receive  additional  evi- 
dence'' even  after  the  arguments  of  counsel  and  the  judge's 
charge  are  closed'  and  a  vei-dict  of  the  jury  has  been  delivered 
to  the  clerk,^  but  this  cannot  be  demanded  as  of  right,'  and 
as  a  general  practice  should  not  be  allowed.^ 

§  935.  Objections  to  Evidence. — If  an  objection  to  evidence 
which  can  be  obviated  by  further  proof  be  not  specifically  made 
on  the  trial  it  will  not  avail  as  a  ground  for  a  new  triaF  or  re- 
versing the  judgment,*  for  if  the  best  proof  of  a  fact  is  not 
adduced  the  party  by  not  objecting  to  the  secondary  evidence 
and  pointing  out  what  would  be  better,  so  as  to  give  the 
other  party  an  opportunity  to  produce  it,  waives  his  right  to 
such  evidence.' 

§  936.  Objections  which  can  be  Obviated. — ^An  objection  which 
can  be  obviated  by  further  proof  cannot  be  made  available 
on  error  unless  the  question  is  preserved  by  a  bill  of  ex- 
ceptions showing  that  the  objection  was  taken  at  the  proper 
time  and  an  exception  then  taken  to  the  ruling  of  the  court 
in  not  sustaining  such  objection.'" 


'  Moore's  Civil  Pr.,  §§  556-571. 

"  Welsh  V.  People,  17  Ills,  339 ;  Hoskins  v.  State,  11  Ga.,  93 ;  Eiatte  v.  Peo- 
ple, 4  Park.  Cr.  R.,  591  ;  Reed  v.  State,  28  Ga.,  190. 

=  Dave  V.  State,  33  Ala.,  23. 

•*  Bui-ke  V.  Com.,  J.  J.  Marsh,  675. 

'  Nicholson's  Case,  2  Lewiu,  151. 

'  1  Bish.  Cr.  P.,  §  986;  Mary  j).  State,  5  Mo.,  71,  81. 

'  Gilham  v.  State  Bank  of  Illinois,  3  Scam.,  345 ;  Id.,  348. 

'  Stone  1).  Great  West.  Oil  Co.,  41  Ills.,  86 ;  Graham  ■!>.  Anderson,  43  Ills., 
515;  Howell  V.  Edmonds,  47  Ills.,  79;  Mosier  v.  Ki-eigh,  49  Ills.,  84;  Hau- 
ford  v.  Obright,  49  Ills.,  146;  Board  of  Educations.  Greeubaum,  39  Ills., 
610 ;  Miner  v.  Phillips,  43  Ills.,  133 ;  Winslows.  Newlau,  45  Ills.,  145 ;  Toledo, 
P.  &  W.  R.  R.  Co.  D.  Parker,  49  Ills.,  385 ;  Caswell  v.  Cot)per,  18  Ills.,  533. 

'  Brush  ».  Seguin,  24  Ills.,  254. 

'»  Metcalf  V.  Edmeston,  35  Ills.,  892 ;  Booth  v.  Town  of  Carthage,  57  Ills., 
102. 


662  PROCEEDINGS   IN   CBIMINAi    OASES. 

§  937.  Evidence — Time — Place. — It  is  not  necessary  to  prove 
time  as  alleged  unless  it  enters  into  the  essence  or  description 
of  the  offense.'  Where  a  party  charged  with  a  criminal 
offense  is  convicted,  and  on  error  the  record,  purporting  to 
contain  all  the  evidence,  fails  to  shoM'^  that  the  offense  was 
committed  in  the  county  as  charged  in  the  indictment,  the 
judgment  will  be  reversed  and  the  cause  remanded  for  an- 
other trial.^  Therefore  if  the  proof  fails  to  show  that  the 
offense  was  committed  within  the  county  and  within  the 
jurisdiction  of  the  court,  the  defendant  should  be  acquitted.'' 
Usually  it  is  not  necessary  to  prove  the  town  in  which  the 
offense  was  committed.'' 

§  938.  Confessions. — A  free  and  voluntary  confession  made 
by  a  prisoner,  without  being  influenced  by  any  promise,  threat 
or  fear,  is  of  the  highest  order  of  evidence,*  even  though 
the  person  making  the  confession  is  an  infant.*  Confessions 
may  be  received  in  evidence  though  induced  by  deceptioiL 
practiced  on  the  prisoner  or  by  false  representations  made  to 
him  for  the  purpose,  if  the  inducement  was  not  calculated  to 
produce  an  untrue  confession;  as  where  a  prisoner  in  jail 
asked  the  turnkey  to  put  a  letter  in  the  postoifice  for  him,  and 
on  his  promise  to  do  it  the  prisoner  handed  him  a  letter  ad- 
dressed to  his  father,  which  the  turnkey,  instead  of  putting 
in  the  office,  sent  to  the  prosecutor  and  it  was  read  on  the 
trial.'    So  where  a  witness  offered  to  render  such  assistance 


'  Koop  i>.  People,  47  Ills.,  327. 

'  Rice  ».  People,  38  Ills.,  435 ;  Jackson  v.  People,  40  Ills.,  405. 

'  Saltier  1).  People.  59  Ills.,  68,  ante  §  84. 

'  State  «.  Gibson,  29  Iowa,  295. 

»  Miller  v.  People,  39  Ills.,  457 ;  Bergen  v.  People,  17  Ills.,  436 ;  State  «. 
Jefferson,  6  Ired.,  305 ;  State  ii.  Huntly,  3  Ind.,  418 ;  Campbell  v.  State,  23 
Ala.,  44;  Com.  o.  Knapp,  10  Pick.,  477;  Morgan  v.  State,  11  Ala.,  289;  Peo- 
ple «.  Harrideu,  1  Park.  Cr.  H.,  344;  Smith  «.  Com ,  10  Grat.,  734;  Cropper 
D.  U.  S.,  Morris  Iowa,  259;  State  «.  Ostrauder,  18  Iowa,  454;  Stephen  «. 
State,  11  Ga.,  226. 

'  1  Arch.  C.  P.  &  PI.,  407 ;  Rex  v.  Thornton,  Ry.  &  M.,  27 ;  State  v.  Aaron, 
1  South,  231 ;  Studstill  v.  State,  7  Ga.,  2. 

'  1  Greenl.  Ey.,  §229;  Rex  ®.  Derring,  2  Car.  &  P.,  418;  Gates  v.  People, 
14  Ills.,  437. 
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to  a  prisoner  charged  with  murder  as  he  might  desire,  and 
the  prisoner  requested  him  to  tell  his  brother  to  write  that 
letter,  and  that  he,  the  witness,  would  then  place  the  letter 
in  the  postoffice  at  a  particular  place,  and  the  witness  carried 
the  message,  obtained  the  letter,  and  instead  of  placing  it  in 
the  office,  delivered  it  to  the  prosecutor,  and  it  was  read  in 
evidence  on  the  trial,  it  was  held  that  the  letter  was  properly 
received  in  evidence,  and  the  fact  that  the  prisoner  was  de- 
ceived by  the  witness  did  not  render  the  evidence  inad- 
missible.^ Proof  of  a  confession  is  admissible  even  though 
it  was  obtained  by  a  threat  to  sue  for  the  property  stolen.'' 
The  confessions  of  a  party  accused  of  crime,  not  made  in  open 
court  or  on  examination  before  a  magistrate,  but  to  an  in- 
dividual, uncorroborated  by  circumstances  inspiring  belief 
in  their  truth,  arising  out  of  the  condiict  of  the  accused  or 
otherwise,  without  proof  independently  of  the  confessions, 
that  a  crime  has  been  committed,  will  not  justify  a  convic- 
tion.' It  is  no  objection  to  a  confession  as  such  that  it  was 
made  when  the  party  was  under  oath.* 

§  939.  Confessions,  when  Inadmissible. — Confessions  made  by 
a  prisoner  under  the  influence  of  promises  or  threats,  or  in- 
duced by  the  appliances  of  hope  or  fear,  are  not  regarded  as 
voluntarily  made  and  cannot  be  relied  on  as  true,  therefore 
they  are  inadmissible  in  evidence.^     But  if  facts  are  elicited 

'  Gates  V.  People,  14  Ills.,  434. 

"  Cropper  v.  U.  S.,  Morris  Iowa,  259. 

'  Bergen  ».  People,  17  Ills.,  426 ;  State  v.  Guild,  5  Halst,  163, 18o ;  State  v. 
Long,  1  Haywood,  453;  People  v.  Hennessy,  15  Wen.,  147;  People  v.  Badg- 
ley,  16  Wen.,  53;  State  ».  Fields,  Peck.  R.,  140;  State  v.  Gardiner,  Wright, 
393;  State  v.  Turner,  19  Iowa,  144;  State  d.  Wilson,  8  Iowa,  408;  Keithler  v. 
State,  10  Sm.  &  M.,  339;  Stringfellow  «.  State,  30  Missis.,  157;  Peoples. 
Ruloff,  3  Park.  Cr.  R.,  401;  contra,  State  s.  Qowan,  7.  Ired.,  239;  People  v. 
Hope,  1  City  H.  Rec,  150;  State  v.  Guild,  5  Halst,  165. 

'  State  V.  Broughtou,  7  Ired.,  96 ;  State  v.  Vaigneur,  5  Rich.,  391 ;  People  «. 
Hendrickson,  1  Park.  Cr.  R.,  406 ;  Seld.,  13 ;  Rex  ».  Haworth,  4  Car.  &  P.,  354. 

'  1  Arch.  C.  P.  &  PI.,  418;  Gates  v.  People,  14  Ills.,  437;  Miller  ».  People, 
89111s.,  457;  Austine  «.  People,  51  Ills.,  336;  States.  Aaron,  1  South,  339; 
State  11.  Harman,  8  Harring.,  567 ;  State  v.  Bostwick,  4  Harring.,  563 ;  State  v. 
Grant,  33  Me.,  171 ;  Com.  v.  Chabbock,  1  Mass.,  11:4 ;  State  v.  Phelps,  11  Vt., 
116;  Bryant  v.  State,  9  Humph.,  635;  Spears  v.  Ohio,  Ohio  N.  S.  583;  State 
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by  such  confessions  they  may  be  given  in  evidence;  as  where 
stolen  goods  are  found  in  the  place  indicated  by  the  prisoner.' 
"Where  one  was  taken  from  his  home  about  midnight  by  a 
body  of  men  armed  and  disguised,  and  hung  on  a  tree  in  a 
neighboring  wood,  and  being  taken  down  almost  senseless, 
made  a  confession,  implicating  himself  and  others  in  a  robbery, 
it  was  held  to  be  error  to  allow  it  to  go  to  the  jury  on  the 
trial  of  an  indictment  for  the  offense  against  those  thereby 
implicated.^ 

§  940.  Admissions. — The  declarations  of  a  third  person  made 
in  the  presence  of  the  defendant  and  assented  to  by  him  are 
admissible  in  evidence  against  him  and  stand  on  an  equal 
footing  with  admissions  by  himself  Where  a  man  at  full 
liberty  to  speak,  and  not  in  the  course  of  a  judicial  proceeding, 
is  charged  with  a  crime  and  remains  silent — that  is,  makes  no 
denial  of  the  accusation  by  word  or  gesture — his  silence  is  a 
circumstance  wliich  may  be  left  to  a  jury.^  But  it  is  a  ques- 
tion for  the  jury  whether  the  defendant's  apparent  assent  in 
•^uch  case  arose  from  inattention  or  ignorance.*  An  unan- 
swered letter  found  in  the  pocket  of  the  prisoner  at  the  time 
of  his  arrest  is  not  of  itself  evidence  of  the  contents,  and  it 
cannot  be  read  in  evidence  against  him  on  the  trial."  The 
admissions  of  the  alleged  owner  of  stolen  property  as  to  the 
title  of  the  property  are  not  admissible  except  for  the  purpose 
of  impeaching  him.' 

«  Ostrander,  18  Iowa,  454 ;  State  ».  York,  37  N.  H.,  17o ;  Biate  v.  Long,  1 
Hayw.,  455;  State  v.  Jenkins,  2  Tyler,  379;  Smith  v.  Cora.,  10  Grat.,  734; 
Deathridge  ».  State,  Sneed  Tenn.,  75 ;  Com.  v.  Knapp,  9  Pick.,  496 ;  Hector  v. 
State,  2  Mo.,  135. 

'  Gates?).  People,  14  Ills.,  437. 

'  Miller  «.  People,  39  Ills.,  458. 

'•  Com.  «.  Call,  21  Pick..  515 ;  Rex  v.  Smyth,  5  Car.  &  P.,  332. 

'  State  V.  Swiuk,  2  Dp-  .  &  Bat.,  9 ;  State  ii.  Stone,  Rice  R.,  187 ;  State  v. 
Pratt,  20  Iowa,  267;  Dor  nelly  v.  State,  2  Dutch.  N.  J.,  463;  Com.  v.  Kenney, 
12  Met.,  333;  Hagenbaugii  v.  Crabtree,  33  Ills.,  225. 

»  State  V.  Perkins,  3  Hawks,  377 ;  State  v.  Welsh,  7  Port.,  463 ;  Berry  o. 
State.,  10  Ga.,  511;  Jewett «.  Banning,  23  Barb.,  13. 

^  People  V.  Green,  1  Park.  Cr.  R.,  11. 

'  State  V.  Belong,  12  Iowa,  454. 
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§941.  As  to  the  Whole  of  the  Confession,  etc.  — "When  a  part 
of  a  confession  or  admission  has  been  put  in  evidence,  the 
prisoner  may  insist  upon  the  whole  being  stated,  for  the  part 
omitted  may  qualify  or  control  the  meaning  of  the  part 
stated.  ^  But  while  the  whole  confession  must  be  considered 
together,  yet  the  jury  may  believe  one  part  and  disregard  the 
other.^ 

§  942.  Effect  to  be  Given  to  Admissions.  —  In  some  cases  ad- 
missions are  very  weak  evidence,  but  under  other  circum- 
stances, as  when  the  party  making  them  has  full  knowledge  of 
the  facts,  and  all  the  proof  shows  that  no  mistake  could  have 
been  made  in  stating  the  language  used  in  making  the  ad- 
missions, they  are  the  strongest  kind  of  evidence.'  The  jury 
miist  determine  from  the  probability  or  improbability  of  their 
being  fabricated  or  of  the  witnesses  by  whom  the  admissions 
are  proved  being  mistaken  as  to  the  exact  language  used  in 
making  the  admissions  and  all  of  the  facts  and  circumstances 
of  the  case,  what  weight  shall  be  given  them.*  The  admis 
sions  are  not  conclusive  upon  the  party  making  them,  for 
the  jury  must  not  only  be  satisfied  that  the  admissions  were 
made,  but  also  that  they  are  true,  before  being  governed  by 
them.* 

§  943.  Acts  and  Declarations  of  Persons  Jointly  Guilty.  —  In 
cases  of  crimes  committed  by  several  persons,  when  once  the 
joint  design,  combination  or  purpose  to  commit  the  offense  is. 

'  1  Arch.  C.  P.  &  PI.,  411;  Respublica  v.  MoCarty,  3  DalL,  86;  People  v. 
Johnson,  2  Wheeler  C.  C,  377 ;  State  v.  Elliott,  15  Iowa,  72 ;  Aulger  v. 
Smith,  34  Ills.,  534. 

'  Com.  V.  Brain,  9  Leigh,  633 ;  Green  ».  State,  13  Mo.,  383 ;  Bower  v.  State, 
5  Mo.,  364;  Rex  «.  Clewes,  4  Car.  &  P.,  221;  Rex  v.  Steptoe,  4  Car.  &  P., 
397 ;  Rex  v.  Jones,  3  Car.  &  P.,  639 ;  Rex  v.  Higgius,  3  Car-.  &  P.,  603. 

=  Yoe  V.  People,  49  Ills.,  411. 

*  Harding  v.  Clarlt,  15  Ills.,  30;  Ingalls  v.  Bulkley,  13  Ills.,  324;  Blatner 
V.  Wels,  19  Ills.,  346;  Henkle  v.  Smith,  31  Ills.,  238;  Robbins  v.  Butler,  24 
Ills.,  387  ;  Frizell  i>.  Cole,  39  Ills.,  465 ;  Ayers  v.  Metcalf,  39  Ills.,  307 ;  O'Rei- 
ley  D.  Fitzgerald,  40  Ills.,  310;  Yundt «).  Hartrunft,  41  Ills.,  9;  Diversy  «. 
Kellog,44Ills.,  114. 

'  Ray  B.  Bell,  24  Ills.,  444;  Young  «.  Foute,  43  Ills.,  33;  Yoe  v.  People,  49 
Ills.,  410. 
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established,  the  acts  and  declarations  of  each  in  the  prosecu- 
tion of  the  enterprise  are  considered  the  acts  of  all,  though 
some  are  not  present,  and  if  a  part  of  the  transaction  are  ev- 
idence against  alU  But  the  confessions,  adinissions  or  decla- 
rations made  after  the  offense  was  committed,  at  another  time, 
if  not  a  part  of  the  res  gestae  are  only  evidence  against  the 
party  making  them.^ 

§  944.  Accomplice  —  Definition  of  —  Conviction  on  the  Testimony 
of.  —  An  accomplice  is  one  who  is  in  some  way  concerned  in 
the  commission  of  a  crime,  though  not  as  a  principal,  and 
this  includes  all  persons  who  have  been  concerned  in  its  com- 
mission, whether  they  are  considered  in  strict  legal  propriety 
as  principals  in  the  first  or  second  degree,  or  merely  as  acces- 
sories before  or  after  the  fact.^  A  legal  conviction  may  be 
had  upon  the  uncorroborated  testimony  of  an  accomplice.'' 
The  wife  of  an  accomplice  is  a  competent  witness.^ 

'  U.  S.  V.  Harman,  1  Baltl.,  292;  Martin  ».  Com.,  11  Leigli,  745  ;  U.  S.  «. 
Goodwin,  12  Wheat,  469 ;  State  %.  Soper,  13  Me.,  293 ;  Com. ».  Eberle,  3  Serg. 
&  K,  9;  Johnson  v.  State,  29  Ala.,  62;  Malone  «.  State,  8  Ga.,  408;  Com.  v. 
Crowinshield,  10  Pick.,  497;  Brennan  «.  People,  15  Ills.,  511;  Gardiner  ». 
People,  3  Scam.,  90 ;  Kennedy  «.  People,  40  Ills.,  488 ;  Bell  v.  Mallory,  61 
Ills.,  167. 

=  Patton  9.  State,  6  Ohio  N.  S.,  467 ;  Hunter  v.  Com.,  7  Grat,,  641 ;  Rex  «. 
Turner,  1  Moody,  347;  Rex  «.  Appleby,  3  Stark.,  33 ;  Frost  v.  Com.,  9 
Monr.,  362;  Com. «).  Briggs,  5  Pick.,  429;  Lawson  ii.  State,  20  Ala,,  66;  Com. 
V.  Ingraham,  7  Gray  Mass.,  46 ;  U.  S.  v.  White,  5  Cranch.  C.  C,  38 ;  Mor- 
rison V.  State,  5  Ohio,  439 ;  Kirby  ».  State,  7  Yerg.,  259;  but  see  State  «. 
Knight,  19  Iowa,  94. 

'  4  Black.  Com.,  331 ;  1  Phil.  Ev.,  28 ;  Cross  ®.  People,  47  Ills.,  158 ;  see 
Com.  v.  Boynton,  116  Mass.,  343. 

"  1  Bish.  Cr.  P.,  5,1081;  Gray  v.  People,  26  Ills.,  344;  Cross  v.  People,  47 
Ills.,  160;  Com.  v.  Bosworth,  22  Pick.,  397;  Com.  d.  Savory,  10  Cush.,  535; 
People  11.  Loham,  2  Barb.,  216;  People  v.  Costello,  1  Denio,  83;  Rex  r. 
Jones,  2  Campb.,  132 ;  Rex  u.  Atwood,  2  Leach,  521 ;  Rex  ».  Hastings,  7 
Car.  &  P.,  152;  Coats  «.  People,  4  Park.  Cr.  R,,  662  ;  People  %.  Tij\e,  21  N. 
Y.,  578 ;  Dunn  d.  People,  29  N.  Y.,  523 ;  contra.  State  »" Howard,  32  Vt.,  380; 
State  «.  Thornton,  25  Iowa,  79 ;  State  t.  Hull,  26  Iowa,  292 ;  State  ».  Clem- 
ens, 38  Iowa,  257;  Detective  v.  State,  36  Iowa,  343  ;  People  v.  Whipple,  9 
Cowen,  707;  Ray  «.  State,  Greene  Iowa,  316 ;  Johnson  u.  State,  4  Greene  Iowa, 
65 ;  State  v.  Pepper,  11  Iowa,  347 ;  State  «.  Schlagel,  19  Iowa,  169 ;  State  «. 
Moran,  84  Iowa,  453. 

°  State  ■!).  Moore,  35  Iowa,  138  ;  Haskins  u.  People,  16  N.  Y.,  344. 
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§  945.  Interpreter.  —  Where  the  jury  is  to  be  informed  by 
the  aid  of  an  interpreter,  the  court  may  require  the  primary 
meaning  of  the  words  used  in  connection  with  any  significant 
word  to  be  given;  so  that  thejurj',  in  case  of  disagreement  as 
to  its  proper  signification  may  determine  the  meaning  of  the 
party  using  the  word  intended  thereby.' 

5.  Closikg  Arguments. 

§  946.  Summing  up.  —  After  the  evidence  has  been  closed  on 
both  sides,  the  party  or  the  counsel  for  the  party  holding  the 
aflSrmative  of  the  issue  first  addresses  the  jury;^  he  is  then 
followed  by  both  counsel  for  the  other  side,  if  there  is  more 
than  one  counsel  on  that  side,  and  then  the  case  is  closed  by 
the  party  holding  the  aiSrmative  or  his  counsel.  Where,  in 
a  prosecution  for  murder,  the  defense  does  not  controvert  the 
killing,  but  denies  the  necessary  malicious  intent  on  the 
ground  of  insanity  of  the  defendant,  the  burden  of  proof  to 
establish  such  intent  being  upon  the  people,  the  defendant  is 
not  entitled  to  the  opening  and  closing  of  the  argument.'  So 
in  a  case  of  murder  the  burden  of  proof  is  on  the  people  to 
show  the  want  of  a  sufiicient  provocation,  the  absence  of  self- 
defense,  etc.* 

§  947.  Improper  Conduct  of  the  State's  Attorney  In  Addressing 
the  Jury  —  Medical  Books  —  Testimony  in  Another  Case.  —  Where 
the  state's  attorney  in  his  address  to  the  jury  reads  from  med- 
ical books  not  in  evidence,  or  reads  the  testimony  of  a  profes- 
sor of  chemistry  given  in  another  case,  in  another  state  and 
reported  in  the  criminal  reports,  or  makes  a  statement  that 
he  has  a  witness  by  whom  he  could  have  proved  a  certain 
declaration  made  by  the  prisoner  stating  it,  but  that  he  was 

'  Schnier  v.  People,  23  Ills.,  17. 

"  Harvey  v.  Ellithorpe,  26  Ills.,  418. 

"  State  ».  Felter,  32  Iowa,  50 ;  Loefrier  v.  State,  10  Ohio  S.,  598 ;  see  Hopps 
V.  People,  31  Ills.,  385;  Chase  v.  People,  40  Ills.,  358  ;  People  v.  McCann, 
16  N.  Y.,  58,  3  Park.  Cr.  E.,  272;  Polk  «.  State,  19  Ind.,  170;  Stevens ».  State, 
9  Law  Reg.  N.  S.,  530  ;  People  v.  Garbutt,  17  Mich.,  9. 

'  State  V.  Morphy,  33  Ills.,  370;  State  a  Porter,  34  Iowa,  140. 
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sick,  such  declaration  being  a  serious  admission  against  bim, 
or  asserts  his  own  belief  in  the  guilt  of  the  accused,  or  states 
facts  bearing  upon  the  question  of  the  prisoner's  guilt,  against 
objection,  in  case  the  prisoner  is  convicted  a  new  trial  should 
be  granted  for  such  improper  conduct  of  the  attorney,'  unless 
the  court  directs  the  jury  to  disregard  the  evidence  and  state- 
ments of  the  attorney  so  introduced  into  the  case.'' 

6.  Instetjctions. 

§  948.  Instructions  to  be  Few  and  Brief —  Right  to  Limit.  —  In- 
structions should  be  few,  and  those  as  plain  and  simple  as 
language  can  make  them.*  They  should  be  concise  and  brief- 
ly present  the  point  of  law  on  which  the  party  relies.'*  The 
right  of  a  party  to  ask  instructions  must  have  some  limit, 
and  the  Supreme  Court  will  not  sanction  the  abuse  of  it.* 
When  a  legal  principle  has  once  been  announced  in  an  in- 
struction there  is  no  necessity  for  its  repetition,  and  it  is  not 
error  to  refuse  to  give  it  in  a  second  instruction.* 

§  949.  Instruction,  wlien  to  be  Given. — The  court  is  bound, 
when  requested,  to  instruct  the  jury  as  to  the  law  on  any 
material  point  in  the  case'  on  which  there  is  any  proof,  al- 
though there  is  no  direct  proof  upon  the  point.*  If,  how- 
ever, no  evidence  was  given  upon  a  point,  the  judge  is  not 
under  obligation  to  charge  the  jury  in  respect  to  it,  though 
requested.^  While  it  may  be  the  duty  of  the  court  to  instruct 
the  jury  as  to  the  law  relating  to  the  facts  proved,  his  omission 


'  Yoe  V.  People,  39  Ills.,  410. 

'  Id.,  Kennedy  v.  People,  40  Ills.,  489. 

'  Spi'ingdale  Cemetery  Association  v.  Smith,  24  Ills.,  480. 

'  Mei-ritt  v.  Merritt,  20  Ills.,  65. 

'  Fislier  v.  Stevens,  16  Ills.,  397. 

"  Bland  «.  People,  3  Scam.,  364;  Murphy  b.  People,  37  Ills.,  447;  Kennedy 
V.  People,  40  Ills.,  488 ;  State  ».  Schlagel,  19  Iowa,  169.;  State  ».  Knight,  48 
Me.,  11 ;  State  v.  Hunger,  14  Lou.  An.,  461 ;  Hatcher  v.  State,  18  Ga.,  460 ;  Peo- 
ple v.  Kaimrez,  13  Cal.,  172 ;  Scott  v.  Wirshing,  64  Ills.,  603. 

'  Jared  v.  Goodlittle,  1  Blackf.,  29 ;  Lewis  v.  State,  4  Ohio,  397. 

«  Wooters  v.  King,  54  Ills.,  343. 

"  McCoy  v.  State,  15  Ga.,  205 ;  Drake  v.  Curtis,  1  Cush.,  395. 
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to  give  an  instruction  as  to  any  point  in  the  case  will  not  be 
error  unless  he  was  requested  so  to  do  before  the  jury  retired 
to  consider  of  their  verdict.^  And  the  circuit  courts  have 
power  by  reasonable  and  proper  rules  to  prescribe  within 
what  time  during  tlie  progress  of  a  trial  instructions  must  be 
presented.^ 

§  950.  Instructions  to  be  in  Writing. — The  statute  requires 
the  instructions  to  be  wholly  in  writing.'  Each  party  asking 
instructions  should  reduce  them  to  writing  and  see  that  they 
are  proper  in  themselves  and  submit  them  to  the  court.*  If 
they  are  correct  the  court  should  give  them  as  asked,^  if  not 
correct  the  court  may  either  refuse  to  give  them^  or  change  them 
so  as  to  make  them  correct  and  then  give  them  to  the  jury/ 
but  the  judge  has  no  authority  to  affect  or  change  the  law  as 
stated  in  written  instructions  by  any  expressions  not  in  writ- 
ing.* The  statute  does  not  inhibit  the  court  from  giving  such 
instructions  as  to  the  law  of  the  case  as  he  thinks  proper  and 
conducive  to  justice,  without  being  asked,  provided  they  are 
given  in  writing.' 

'State  V.  Catlin,  3  Vt.,  520;  Aslop  v.  Swathel,  7  Conn.,  500;  State  b. 
Hascall,  6  N.  H.,  353;  State  «.  Smelser,  13  Lou.  An.,  386;  State  v.  O'Neil,  7 
Ired.,  251 ;  Dave  v.  State,  22  Ala.,  23 ;  Burns  v.  Com.,  3  Met.  Ky.,  13 ;  contra, 
Owen  v.  Owen,  23  Iowa,  270 ;  State  v.  Collins,  30  Iowa,  85 ;  Muldown  ».  I. 
C.  K.  R.  Co.,  33 Iowa,  176;  State  d.  Brainard,  35  Ills.,  573;  States.  O'Hagan, 
3  Iowa,  504. 

'  Prindiville  v.  People,  43  Ills.,  317. 

'-Bloomer  v.  Sherill,  11  Ills.,  483;  Ray  v.  Wooters,  19  Ills.,  82. 

'  Denman  v.  Bloomer,  11  Ills.,  177. 

'  State  ?).  "Wilson,  3  Scam.,  335;  Hays  v.  Borders,  1  Gilm.,  46  ;  G.  &  C.  U. 
E.  R.  Co.  «.  Jacobs,  30  Ills.,  478 ;  Davis  v.  State,  10  Ga.,  101 ;  Cotton  v.  State, 
31  Missis.,  504;  Stanton  v.  State,  13  Ark.,  317. 

'  Morgan  v.  Peet,  33  Ills.,  381 ;  Baxter  v.  People,  3  Gilm..  368 ;  Stanton  o. 
State,  13  Ark.,  317;  Swallow  v.  State,  33  Ala.,  30;  Atkinson  v.  Snow,  30  Me.,- 
364. 

'  State  V.  Wilson,  3  Scam.,  235  ;  Hays  «.  Borders,  1  Gilm.,  46 ;  Mark  ®. 
State,  36  Missis.,  77 ;  Keithler  ».  State,  10  Sm.  &  M.,  193  ;  State  s.  Wilson,  8 
Iowa,  407;  Morgan  v.  Peet,  32  Ills.,  381;  Shultz  v.  State,  13  Texas,  401; 
Campbell  v.  Day,  16  Vt.,  558;  Long  n.  State,  13  Ga.,  393;  Lambeth  v.  State, 
23  Missis.,  333 ;  Boles  v.  State,   9  Sm.  &  M.,  384. 

'  Ray  V.  Wooters,  19  Ills.,  82. 

°  Brown  v.  People,  4  Gilm.,  439;  Greens.  Lewis,  13  Ills.,  643;  G.&  C.  U. 
R.  R.  Co.  V.  Jacobs,  30  Ills.,  478 ;  Stumps  v.  Kelley,  33  Ills.,  140. 
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§  951.  Oral  Remarks  of  the  Judge. — A  judge  may  properly- 
correct  counsel  when  they  mistake  the  evidence  or  assume  as 
facts  what  is  not  proved,^  or  he  may  coniine  counsel  in  their 
argument  to  the  jury  to  such  points  of  law  as  he  may  suppose 
control  the  case''  without  doing  it  in  writing.  Wliere  the 
judge  remarked  in  answer  to  a  motion  of  counsel  to  exclude 
certain  testimony  of  the  opposite  party,  that  he  thought  that 
the  fact  to  which  that  testimony  related  had  been  proven,  it 
was  held  not  to  be  objectionable.'  But  the  judge  has  no 
right  during  the  progress  of  the  trial  orally  to  express  an 
opinion  as  to  the  facts  or  law  of  the  case  calculated  to  mislead 
the  jury  or  prejudice  the  party ,^  and  if  it  appears  from  the 
bill  of  exceptions  that  he  has  done  so  the  judgment  will  be 
reversed.'  Where  a  jury  who  were  trying  a  party  on  the 
charge  of  murder  were  about  to  retire  to  consider  of  their 
verdict,  it  being  in  the  night  time,  the  judge  remarked  to 
them  orally,  "It  is  now  about  nine  o'clock  and  the  court  will 
continue  in  session  a  half  an  hour,  to  see  if  there  should  be 
any  possibility  of  agreement.  If  there  should  be  no  possi- 
bility of  agreement  the  court  will  adjourn  until  morning,"  it 
was  held  that  these  remarks  could  not  have  injuriously  hasten- 
ed the  action  of  the  jury,  as  they  did  not  in  fact  agree  until 
some  hours  afterwards.*  Where  the  court  in  the  hearing  of 
the  jury  stated  that  "whatever  Mrs.  M.  may  have  said  to  B. 
and  V.  that  night  or  to  J.  in  the  morning  after,  as  to  its  being 
J.'s  hired  man  that  assaulted  her,  and  that  it  was  a  thickset, 
dark-complexioned  man  with  a  white  hat  on,  amounted  to 
nothing,  when  the  proof  shows  that  as  soon  as  she  saw  him 
she  said  he  was  not  the  man,"  it  was  held  to  be  assuming  the 
province  of  the  jury,  and  error.'' 

'Bm».  People,  14  IJls.,  433. 
»  O'Hara  v.  King,  53  Ills.,  804. 
=  Deshler  v.  Beers,  33  Ills.,  368. 

'  Bill  v.  People,  14  Ills.,  433;  Deshler  v.  Beers,  33  Ills.,  368;  Winslow  e. 
Newland,  45  Ills.,  151. 
»  O'Hara®.  King,  53  Ills.,  304;  Fisher  v.  People,  33  Ills.,  395. 
•  Mclntyre  v.  People,  38  Ills.,  514. 
'  Kennedy  v.  People,  44  Ills.,  388. 
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§  952.  Requisites  of  an  Instruction.  —  The  court  should  refuse 
to  give  an  instruction  when  there  is  no  evidence  on  which  to 
base  it:'  or  if  it  assumes  the  existence  of  a  fact  which  the  ev- 
idence does  not  show  to  exist;^  or  if  it  contains  only  an  ab- 
stract legal  proposition,'  even  if  correctly  stated,*  though  the 
judgment  will  not  be  reversed  for  giving  such  an  instruction  f 
or  if  drawn  at  great  length  and  has  an  argument  injected  into 
itf  or  if  the  instruction  is  designed  to  bring  infamy  on  a 
party  and  is  not  authorized  by  the  evidence ;'  or  if  it  requires 
the  jury  to  find  and  determine  a  legal  proposition;'  or  if  it  is 
irrellevant  to  the  issue;'  or  is  fully  embraced  in  another  al- 

'  State  V.  Robinson,  39  lie.,  150 ;  Jones  «.  State,  13  Texas,  168 ;  Daniels  v. 
State,  24  Texas,  389;  Pauliu  ».  Howser,  63  Ills.,  313;  Van  Horn  v.  Bur- 
rouglis,  63  Ills.,  388;  Humphries  v.  Collier,  1  Scam.,  47;  State  o.  Arthur,  33 
Iowa,  430 ;  Means  o.  Lawrence,  61  Ills.,  139 ;  Mitchell  v.  Town  of  Fou  du 
Lac,  61  Ills.,  174 ;  New  Engl.  F.  &  II.  Ins.  Co.  i).  Wetmore,  33  Ills.,  331 ; 
Lawrence  v.  Jarvis,  S3  Ills.,  305;  Tyler  v.  Western  Union  Telegraph  Co.,  60 
Ills.,  431 ;  Hessing  v.  McCloskey,  37  Ills.,  841;  Mason  D.Jones,  36  Ills.,  213; 
C.  B.  &  Q.  B.  R.  Co.  D.  Gregory,  58  Ills.;  374;  Chicago  &  Gr.  East.  R.  R. 
Co.  V.  Fox,  41  Ills.,  106;  Leake  v.  Brown,  43  Ills.,  373;  Nichols  b.  Mercer, 
44  Ills.,  250 ;  Prescott  v.  Maxwell,  48  Ills.,  83 ;  Sprague  v.  Hazenwinkle,  53 
Ills.,  419 ;  McCoy  u.  State,  15  Ga.,  305 ;  Drake  v.  Curtis,  1  Cush.,  395 ;  Ham- 
ilton, V.  Singer  M.  Co.,  54  Ills.,  370;  Oxley  «.  Stover,  54  Ills.,  159;  G.  C.  U. 
R.  R.  Co.  V.  Jacobs,  20  Ills.,  478 ;  County  Court «.  Buck,  37  Ills.,  440 ;  State 
V.  Cain,  3  Jones  N.  C,  301 ;  Brown  v.  State,  28  6a.,  199. 

"  Wilcox  i>.  Keuzie,  3  Scam.,  318 ;  Hopkinson  «.  People,  18  Ills.,  364 ; 
Adams  v.  Smith,  58  Ills.,  418;  Dart  v.  Horn,  30  Ills.,  313;  Duffield  b.  Delau- 
cey,  36  Ills.,  358 ;  Durham  v.  Goodwin,  54  Ills.,  469 ;  Pate  v.  People,  3 
Gilm.,  644;  People  ».  Cunningham,  1  Denio,  534;  Lewis  v.  State,  4  Ohio, 
389. 

» Etting  V.  U.  S.  Bank,  U  Wheat.,  59  ;  Buster  v.  State,  36  Ala.,  107 ;  State 
V.  Hall,  39  Me.,  107 ;  State  «.  Houser,  38  Mo.,  333 ;  Browning  v.  State,  30 
Missis.,  656;  Long?).  State,  13  Ga.,  393;  Riley  «.  Dickens,  19  Ills.,  29;  C.  B. 
&  Q.  R.  R.  Co.  «.  George,  19  Ills.,  510. 

"  Hessing  v.  McCloskey,  37  Ills.,  841 ;  Dole  v.  Kennedy,  38  Ills.,  383 ; 
American  Ex.  Co.  v.  Parsons,  44  Ills.,  813 ;  Ashlock  v.  Linder,  50  Ills.,  169. 

'  Corbin  v.  Shearer,  8  Gilm.,  483  ;  Pate  v.  People,  3  Gilm.,  644;  Means  v. 
Lawrence,  61  Ills.,  139. 

'  Merritt  v.  Merritt,  30  Ills.,  65 ;  Roe  v.  Taylor,  45  Ills.,  485 ;  Chapman  i>. 
Cawrey,  50  Ills.,  513. 

'  Pfund  V.  Zimmerman,  39  Ills.,  369. 

»  Mitchell  V.  Town  of  Fon  du  Lac,  61  Ills.,  174. 

»  Wallace  v.  Wren,  33  Ills.,  146 ;  Stout  v.  McAdams,  3  Soam.,  67 ;  Rice  e. 
People,  38  Ills.,  435 ;  Murphy  ii.  People,  37  Ills.,  447. 
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ready  given;'  if  it  has  a  tendency  bo  mislead  tlie  jury  in  ref- 
erence to  the  riglits  of  the  immediate  parties  to  the  suit, 
though  it  may  be  abstractly  correct  in  view  of  the  rights  of 
certain  parsons;^  or  if  not  framed  with  reference  to  the  cir- 
cumstances of  the  case  on  trial,  and  is  expressed  in  abstract 
and  general  terms,  when  such  terms  may  mislead  instead  of 
enlightening  the  jury,'  or  if  it  is  framed  by  selecting  one  or 
several  isolated  facts  in  the  evidence,  and  calling  the  special 
attention  of  the  jury  to  its  or  their  consideration,  tliough  as 
a  general  rule  the  court  will  not  reverse  the  judgment  for  the 
reason  that  such  an  instruction  was  given  ;"*  or  if  it  is  so  ob- 
scure and  confused  that  it  is  calculated  to  mislead  the  jury;* 
or  if  it  assumes  to  decide  a  question  of  fact  where  the  evi- 
dence is  conflicting  or  tends  to  prove  the  issue  instead  of 
leaving  it  to  the  jury;'  or  if  it  is  argumentative  and  only  prc- 

'  May  V.  Tallman,  30  Ills.,  443 ;  Roth  s.  Smith,  54  Ills.,  431 ;  Hessing  v. 
MoCloskey,  37  Ills.,  341;  C.  &  A.  K.  R.  v.  Utley,  38  Ills.,  410;  Bland  v.  Peo- 
ple, 3  Scam.,  364;  C.  R.  &  P.  R.  R.'  Co.  i>.  Reidy,  66  Ills.,  44;  McCartney  «. 
McMuUen,  44  Ills.,  337 ;  Mason  v.  Jones,  36  Ills.,  312 ;  Cass  v.  Campbell,  63 
Ills.,  359  ;  Bournes.  Stout,  63  Ills.,  363;  Bowenw.  Schuler,  41  Ills.,  193 ;  Hatty 
V.  Markel,  44  Ills.,  335 ;  C,  &  A.  R.  R.  Co.  v.  Murray,  63  Ills.,  336 ;  Bowen  v. 
Rutherford,  60  Ills.,  41 ;  Underwood  v.  White,  45  Ills.,  437 ;  Emery  v.  Hoty, 

46  Ills.,  358;  Sangamon  Ins.  Co.  «.  McKeen,  60  Ills.,  167 ;  City  of  Chicago  v. 
Smith,  48  Ills.,  107;  Weyhrich  v.  Foster,  48  Ills.,  115:  Murphy  v.  People,  37 
Ills.,  447;  Kennedy  v.  People,  40  Ills.,  488. 

'  Webber  v.  Brown,  38  Ills.,  87 ;  Reeder,  Purdy,  41  Ills.,  380 ;  Trustees  v. 
McCormick,  41  Ills.,  333  ;  Nichols  v.  Mercer,  44  Ills.,  350;  Ten  Eyck  «.  Har- 
ris, 47  Ills.,  368. 

'  C.  &  A.  R.  R.  Co.  «.  Utley,  38  Ills.,  410 ;  Ills.  C.  R.  R.  Co.  v.  McClelland, 
42  Ills.,  855  ;  Hite  ».  Branford,  45  Ills.,  9 ;  Hassett  v.  Johnson,  48  Ills.,  68  ; 
Baxter  v.  People,  3  Gilm.,  368. 

^Grube  ».  Nichols,  36  111s.,  93;  McCartney  v.  McMuUen,  38  Ills.,  237; 
Chittenden  v.  Evans,  41  Ills.,  251 ;  State  v.  Canahan,  17  Iowa,  356. 

^  Baxter  v.  People,  3  Gilm.,  368 ;  Haskin  v.  Haskin,  41  Ills.,  197 ;  Roth  v. 
Smith,  54  Ills.,  421 ;  State  ■!>.  Bunger,  14  Lou.  An.,  461 ;  Priesker  i>.  People, 

47  Ills.,  383. 

"  Erasure  v.  Zimmerly,  35  Ills.,  303 ;  Gehr  v.  Hagerman,  26  Ills.,  438 ;  My. 
er  ».  Walker,  31  Ills.,  354;  Collins  v.  Waters,  51  Ills.,  78;  Owens  ii.  Derby,  2 
Scam.,  26;  Davis  v.  Hoxie,  1  Scam.,  406;  Blake  d.  Dow,  18  Ills.,  261;  Stumps 
«.  Kelley,  32  Ills.,  140;  Orne  v.  Cook,  37  Ills.,  186;  Mo  Deed  v.  McDeed,  67 
Ills.,  546 ;  Earns  v.  Blackhart,  12  Ills.,  19.5 ;  Sherman  v.  Dutch,  16  Ills.,  283 ; 
Andrews  i).  People,  60  Ills.,  354 ;  Wall  v.  Goodeaough,  60  Ills.,  415 ;  Wine  v. 
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sents  a  partial  view  of  tlie  case;*  or  if  it  assumes  that  a  ver- 
dict will  be  rendered  in  favor  of  any  particular  party  ;^  or  if 
it  directs  the  jury  as  to  the  weight  of  evidence;'  or  if  it  as- 
sumes the  guilt  or  innocence  of  the  accused;''  or  if  it  assumes 
that  an  intent  may  be  conclusively  presumed  from  the  exis- 
tence of  another  fact  to  be  felonious,  and  at  the  same  time 
that  the  intent  may  be  shown  to  be  innocent;^  or  if  it  assumes 
that  a  material  fact  in  the  the  case  is  true;^  or  if  it  takes  from 
the  consideration  of  the  jury  evidence  which  tends  to  estab- 
lish a  material  fact  in  issue.'  Instructions  should  be  so  given 
as  not  to  leave  the  jury  to  conjecture  about  the  truth,  but  so 
as  to  direct  their  minds  to  the  facts  as  proved.^ 

§  963.  Instructions  to  be  Given  Hypothetlcally-^Omission,  linw 
Obviated. — Instructions  should  be  given  hypothetically  and 
be  so  drawn  as  to  state  the  law  upon  a  supposed  state  of 
facts  to  be  found  by  the  jury,  and  not  assume  the  facts  as 
proved.'  But  when  in  giving  instructions  the  existence  of 
certain  facts  is  assumed  about  which  the  parties  are  agreed 
neither  party  can  afterwards  make  the  assumption  a  ground 
of  exception.*"     An  omission  in  an  instruction  to  state  that  a 

Hammond,  37  Ills.,  99 ;  Duffleld  «.  Delancey,  36  Ills.,  358 ;  Ayers  «.  Metcalf. 
39  Ills.,  307 ;  Collins  v.  People,  48  Ills.,  145  ;  Yundt  v.  Hartrunft,  41  Ills.,  9; 
Small  V.  Brainard,  44  Ills.,  355  ;  Peoria  M.  &  F.  Ins.  Co.  v.  Anapow,  45  Ills., 
86;  Houston  «.  State,  4  Greene  Iowa,  437  ;  Com.  is.  Lawless,  103  Mass.,  435; 
Hassett  «.  Johnson,  48  Ills.,  68;  Reno  v.  Wilson,  49  Ills.,  95. 

>  Chittenden  i>.  Evans,  48  Ills.,  53. 

=  Hawk  V.  Ridgway,  33  Ills.,  473. 

=  Scaverns  v.  Tribby,  48  Ills.,  195 ;  McDeed  v.  McDeed,  67  Ills.,  546 ;  An- 
drews V.  People,  60  Ills.,  354;  Bubanks  v.  People,  41  Ills.,  486;  G.  W.  R.  R. 
Co.  V.  Hanks.,  25  Ills.,  241 ;  Pritzell  D.Cole,  43  Ills.,  363;  Rockwood  v. 
Poundstone,  38111s.,  199;  Duffleld  v.  Delancey,  36  Ills.,  258. 

*  Jupitz  V.  People,  34  Ills.,  516 ;  Conkright  v.  People,  35  Ills.,  304. 

°  Armstrong  d.  People,  38  Ills.,  513. 

8  Bond  V.  People,  39  Ills.,  36;  Dart  v.  Horn,  30  Ills.,  313;  M.  8.  &  N.  I.  R. 
R.  Co.  ■«.  Slielton,  66  Ills.,  435;  Duffleld  v.  Delancey,  36  Ills.,  358;  State  e. 
Jones,  33  Iowa,  11 ;  Houston  v.  State,  4  Greene  Iowa,  437. 

'  Marcy  B.  Taylor,  19  Ills.,  634. 

"  Ewing  «.  Runkle,  30  Ills.,  448. 

"  Hopkinson  v.  People,  18  Ills.,  364;  Bonds.  People,  39  Ills.,  36;  Sherman 
V.  Dutch,  16  Ills.,  383j  State  i).  Thompson,  19  Iowa,  304. 

'°  Martin  ».  People^  18  Ills.,  341. 
43 
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material  fact  must  be  proved  is  obviated  when  it  appears 
from  the  evidence  that  such  fact  was  actually  clearly  proved.* 

§  954.  Instruction  need  not  Embody  all  the  Law  Governing  the 
Case. — If  it  declares  the  law  on  the  points  presented  it  is  suffi- 
cient.^ It  is  not  necessary  that  each  instruction  given  to  the 
jury  should  inform  them  that  before  they  can  convict,  they 
must  believe  the  accused  to  be  guilty  beyond  a  reasonable 
doubt.' 

§  955.  Inaccuracies  in  Instructions. — ^Though  an  instruction  is 
inaccurate,  yet  if  it  is  manifest  that  the  jury  was  not  misled 
nor  the  opposite  party  injured  thereby,  the  verdict  will  not 
be  disturbed.^  A  judgment  will  not  be  reversed  because  the 
words  "from  the  evidence"  after  the  word  "believe"  were  left 
out  of  an  instruction  unless  it  appears  that  the  jury  were 
misled  thereby.'  The  use  of  the  word  "plaintiff "  for  "de- 
fendant" in  an  instruction  and  the  omission  of  the  word  "if" 
in  another  place  were  held  errors  not  calculated  to  mislead, 
and  therefore  immaterial.^ 

§  956.  Naming  a  AVitness  in  an  Instruction  and  directing  the 
attention  of  the  jury  to  his  conduct  while  testifying  is  not 
objectionable.^ 

§  957.  Instruction  as  to  the  Application  of  the  Evidence. — If 
evidence  is  admitted  competent  for  one  purpose  which  may 
have  an  improper  effect,  the  party  aggrieved  should  ask  an 
instruction,  explaining  its  legitimate  effect;  and  then  the 
views  of  the  court,  admitting  the  testimony,  may  be  can- 
vassed.* 

§  958.  Evidence,  how  Weighed. — Jurors  may  be  instructed  to 

'  C.  N.  W.  R.  E.  Co.  V.  Dement,  44  Ills.,  74;  T.,  P.  &  W.  R.  R.  Co.  v. 
Parker,  49  Ills.,  385  ;  Clai-k  v.  Boyle,  51  Ills.,  104. 

^  Hessing  v.  McCloskey,  37  Ills.,  341 ;  Town  of  Vinegar  Hill  v.  Busson, 
43  Ills.,  45. 

'  Kennedy  v.  People,  44  Ills.,  383. 

^  Potter  11.  Potter,  41  Ills.,  81 ;  Jarrard  v.  Harper,  43  Ills.,  457. 

=  Holliday  v.  Burgess,  34  Ills.,  193. 

»  Nichols  J).  Mercer,  44  Ills.,  350. 

'  Ammerman  ®.  Teeter,  49  Ills,,  400. 

'  Prior  V.  White,  13  Ills.,  361 


INSTEU0TI0N8.  675 

weigh  evidence  by  the  light  of  their  general  knowledge  and 
experience  as  applied  to  the  events  and  transactions  of  life, 
but  it  is  erroneous  to  instruct  them  to  apply  special  knowl- 
edge or  circumstances  connected  with  the  case  in  their  pos- 
session in  forming  their  verdict,  unless  the  jurors  shall  have 
been  sworn  as  witnesses.^ 

§  959.  It  is  not  for  the  Court  to  Draw  Inferences. — It  is  not  the 
province  of  the  court  to  draw  inferences  from  the  evidence  or 
to  determine  what  it  does  or  does  not  prove,^  or  to  tell  the 
jury  what  inferences  they  are  to  draw  from  the  fact  that  a 
party  is  not  sworn  in  the  case.'  The  judge  has  no  right  to 
express  to  the  jury  his  own  opinion  in  regard  to  the  weight 
of  the  evidence.'' 

§  960.  Absence  of  a  Witness  Creates  no  Presumption. — Where  a 
witness  has  been  examined  and  leaves  the  court,  so  that  he 
cannot  again  be  found,  as  appears  by  a  return  to  an  attach- 
ment against  him,  it  is  not  proper  to  instruct  the  the  jury 
that  it  is  probable  that  the  .witness  avoids  further  examination 
thereby  prejudicing  his  credibility." 

§961.  Instruction  as  in  a  Case  of  Nonsuit — Variance — Excluding 


'  Ottawa  Gas  Light  and  Coke  Co.  v.  Graham,  28  Ills.,  73. 

"  Earns  V.  Blackhart,  12  Ills.,  195 ;  Sherman  d.  Dutch,  16  Ills.,  283 ;  Wall 
1).  Goodenough,  16  Ills.,  415 ;  Van  Horn  v.  Burroughs,  62  Ills.,  388 ;  Stobie  v. 
Dills,  62  Ills.,  483 ;  Town  of  Rutland  i).  Town  of  Dayton,  60  Ills.,  59 ;  Graff 
v.  Simmons,  58  Ills.,  440 ;  Wood  v.  Mains,  1  Greene  Iowa,  275 ;  Fredrick  v. 
Gaston,  1  Greene  Iowa,  401 ;  Ashlook  «.  Linder,  50  Ills.,  169 ;  Com.  ».  Law- 
less, 103  Mass.,  425  ;  McDeed  ii.  McDeed,  67  Ills.,  546. 

°  Ashlock  V.  Linder,  50  Ills.,  169. 

*  Bill  V.  People,  14  Ills.,  432 ;  Fisher  ».  People,  23  Ills.,  283 ;  Houston  «. 
State,  4  Greene  Iowa,  437 ;  Berry  ».  State",  10  Ga.,  511 ;  McGuffie  v.  State,  17 
Ga.,  497  ;  Burtles  v.  State,  4  Md.,  373;  Jim  v.  State,  4  Humph.,  289  ;  Wood- 
in  !).  People,  1  Park.  Or.  R.,  464;  Noland  «.  State,  19  Ohio,  131;  Atkins  v. 
State,  16  Ark.,  568 ;  Rutherford  ®.  Com.  2  Met.  Ky.,  387 :  Newcomb  v.  State, 
37  Missis.,  383;  Andrews  v.  People,  60  Ills.,  354;  contra,  Com.  «.  Child,  10 
Pick.,  352  ;  People  «.  Rathbun,  21  Wen., -509;  Swift  v.  Stevens,  8  Conn.,  431; 
People  «.  Genung,  11  Wen.,  18;.  U.S.  ».  Fourteen  Packages,  Gilpin,  235; 
People  V.  Quin,  1  Park.  Cr.  R.,  340;  Stephens  v.  People,  4  Park.  Cr.  R.,  396; 
Gale  V.  Spooner,  11  Vt.,  152;  Stevens  «.Talcott,  11  Vt.,  25;  Keaton  v.  State, 
7  Ga.,  189. 

'  Coughlin  J).  People,  18  Ills.,  266. 
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Evidence. — In  this  state  the  court  has  no  right  to  grant  a  non- 
suit,^ but  where  a  material  fact,  essential  to  the  recovery,  is 
omitted  to  be  proved,  or  there  is  no  evidence  tending  to  prove 
it,  the  defendant  may  ask  the  court  to  instruct  the  jury  that 
if  such  fact  has  not  been  proved,  then  they  should  find  for 
the  defendant.^  When  the  evidence  essentially  varies  from 
the  pleadings  and  fails  to  sustain  the  issue,  the  court  may 
and  should  when  asked  exclude  it  from  the  consideration  of 
the  jury.^  If  the  court  takes-  a  case  from  the  consideration  of 
the  jury  by  excluding  all  of  the  evidence  introduced,  the 
judgment  will  not  be  reversed  for  that  cause,  where  no  in- 
justice is  done  thereby.'' 

962.  Sufficiency  of  Indictment — Sufficiency  of  Evidence — Crime 
or  not — If  what  the  indictment  sets  out  does  not  constitute  a 
crime  s'^  or  if  the  evidence  on  giving  it  full  credit  does  not 
show  a  crime  or  show  the  particular  crime  charged  in  the  in- 
dictment;* it  is  the  duty  of  the  court  to  instruct  the  jury  to 
find  for  the  defendant,  and  it  is  error  to  refuse  such  an  in- 
struction.' 

§  963.  Furtlier  Instructions — Judge  not  to  Communicate  with  tlie 
Jury  except  in  Open  Court. — A  jury  may  be  called  into  court 
for  farther  instructions  at  their  own  request  or  by  consent  of 
parties  or  their  couftsel.*  If,  however,  in  a  criminal  case  in- 
structions are  given  on  the  part  of  the  people,  the  prisoner 
has  also  a  right  to  have  instructions  given  on  his  part.'  Jurors 
should  not  separately  communicate  to  or  with  the  court  in 
writing  or  verbally  in  reference  to  any  matter  belonging  to 
the  case;  but  when  communications  are  to   be  made  they 

'  Amos  V.  Sinnot,  4  Scam.,  440 ;  Rankin  v.  Cm'tenius,  12  Ills.,  334. 

=  Teft  V.  Ashbaugh,  13  Ills.,  603;  House  v.  Wilder,  47  Ills.,  510;  Smith  v. 
Gillett,  50  Ills.,  393. 

=  House  V.  Wilder,  57  Ills.,  510. 

■■  Quinn  v.  I.  C.  R.  R.  Co.  51  Ills.,  495. 

=■  People  V.  Cook,  10  Mich.,  164. 

"  TeftB.  Ashbaugh,  13  Ills.,  603;  Com.  v.  Packard,  5  G-ray,  101;  Com.  v. 
Merrill,  14  Gray,  415,  418. 

'  1  Bish.  Cr.  P.,  §  977. 

'LeoB.  Quirk,  80  111s.,  393. 

»  Fisher  «.  People,  23  Ills.,  383. 
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should  be' brought  before  the  court  in  a  body.'  It  is  not  pro- 
per for  the  judge  before  whom  the  cause  is  tried  to  visit  the 
jurj-room.- 

§  964.  Reasonable  Doubt. — The  court  usually  couclndes  with 
an  instruction,  telling  the  jury  that  to  convict  the  defendant 
they  must  be  satisfied  from  the  evidence  of  his  guilt  beyond 
a  reasonable  doubt.'  A.  reasonable  doubt  is  one  arising  from 
a  candid  and  impartial  investigation  of  all  the  evidence,  and 
such  as  in  the  graver  transactions  of  life  would  cause  a  rea- 
sonable man  to  hesitate  and  pause.""  A  merely  chimerical  or 
conjectural  doubt  will  not  justify  an  acquittal.  When  a  jury 
can  say  after  considering  all  of  the  evidence,  that  they  have 
an  abiding  conviction  of  the  truth  of  the  charge,  they  are 
satisfied  of  the  truth  of  the  charge  beyond  a  reasonable  doubt.' 
The  rule  in  regard  to  a  reasonable  doubt  applies  to  all  of- 
fenses of  every  degree,  whether  greater  or  lesser,^  and  it  is 
the  right  of  the  accused  under  a  well-founded  doubt  of  his  guilt 
to  have  a  verdict  of  acquittal.  The  jury  have  no  discretion 
about  it.^ 

§  965.  Forms  of  Instructions. — A  few  forms  of  instructions 
which  have  been  held  to  be  correct  in  the  cases  in  which  they 
were  given  are  inserted  because  they  state  the  law  correctly, 
and  may  be  easily  modified  so  as  to  make  them  applicable  to 
other  cases.  It  should,  however,  be  remembered  that  in- 
structions are  never  proper  in  any  case  unless  they  are  ap- 
plicable to  and  based  upon  the  evidence  given  in  the  case. 

'  Fisher  v.  People,  23  Ills.,  383;  Crabtree  v.  Hagenbough,  33  Ills.,  349. 

'  Ci-abtree  «.  Hagenbough,  28  Ills.,  349 ;  Sergeant  b.  Roberts,  1  Pick,  387. 

"  1  Arch.  C.  P.  &  PL,  ~>>i'!;  Pate  s.  People,  3  Gilm.,  661;  Reins  v.  People, 
30  111s.,  327;  State  «.  Tweedy,  5  Iowa,  438;  Stale  ».  Porter,  34  Iowa,  131; 
People*.  Thayer.  1  Park.  Cr.  R.,  .JOo;  Hiller?).  State,  4  Blackf.,5.j3;  Com.  «. 
Tirttle,  13  Cush.,  503. 

*  Jlay®.  People,  60  Ills.,  130;  Pate  b.  People,  3  Gilm.,  644;  States.  Sterling, 
34  Iowa,  443;  Reins  v.  People,  30  Ills.,  356;  State  v.  Nash,  7  Iowa,  347; 
State  V.  Ostrander,  18  Iowa,  435 ;  Arnold  v.  State,  23  lud.,  170,  34  Mo.,  200. 

'  Miller  ii.  People,  39  Ills.,  458;  State  1>.  Bodekee,  34  Iowa,  530. 

'  Wasden  v.  State,  18  Ga.,  264;  State  d.  King,  20  Ark.,  166;  Fuller  v.  State, 
18  Ohio  S.,  433 ;  Satterwhite  v.  State,  28  Ala.,  63. 

'  Reins  v.  People,  30  Ills.,  257. 
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INSTBTJCTION  AS  TO  JOINT  CRIMINAIITT.' 


While  the  law  requires  that  to  find  the  defendants  guilty  in  this  case  the 
evidence  should  show  that  they  were  acting  in  concert,  still  it  is  not  neces- 
sary that  it  should  be  positively  proved  that  they  actually  met  together 
and  agreed  to  rob  Randolph.  Such  concert  may  be  proved  from  circum- 
stances and  if  from  all  the  evidence,  the  jury  are  satisfied  that  the  defend- 
ants acted  together,  each  aiding  in  his  own,  it  would  be  sufficient. 

INSTRUCTION  AS  TO  AN  ALIBI.' 

In  this  case,  what  in  law  is  known  as  an  alibi — that  is,  the  defendants 
were  at  another  place  at  the  time  of  the  commission  of  the  robbery — is  in 
part  relied  on  by  the  defendants.  To  render  the  proof  of  an  alibi  satis- 
factory, the  evidence  must  cover  the  whole  time  of  the  transaction  in  ques- 
tion, so  as  to  render  it  impossible  that  the  defendants  could  have  committed 
the  act. 

FOKM  OF  INSTETIOTION  AS  TO  THE  CREDIBILITY  OP  THE  WITNESSES.'' 

In  determining  the  guilt  or  innocence  of  the  defendants  the  jury  are  to 
consider  the  entire  evidence  in  the  case,  but  they  are  at  liberty  to  disregara 
the  statements  of  such  witnesses  (if  any  there  be)  as  have  been  successfully 
impeached  either  by  direct  contradiction  or  by  proof  of  general  bad  char- 
acter unless  the  statements  of  such  witnesses  have  been  corroborated  by 
other  evidence  which  has  not  been  impeached. 

FORM  OP  INSTRUCTIONS  AS  TO  A  RE.iSONABLB   DOUBT.' 

■  In  considering  the  case  the  jui-y  are  not  to  go  beyond  the  evidence  to 
hunt  up  doubts,  nor  must  they  entertain  such  doubts  as  are  merely  chimeri- 
cal or  conjectural.  A  doubt  to  justify  an  acquittal  must  be  reasonable  and 
it  must  arise  from  a  candid  and  impartial  investigation  of  all  the  evidence 
in  the  case,  and  unless  it  is  such  that,  were  the  same  kind  of  doubt  inter- 
posed in  the  graver  transactions  of  life,  it  would  cause  a  reasonable  and 
prudent  man  to  hesitate  and  pause,  it  is  insuflicient  to  authorize  a  verdict 
of  not  guilty.  If  after  considering  all  the  evidence  you  can  say  you  have 
an  abiding  conviction  of  the  truth  of  the  charge,  you  are  satisfied  beyond 
a  reasonable  doubt. 


'  Given  for  the  people  and  held  to  be  unobjectionable  in  Miller  «.  Peo- 
ple, 39  Ills.,  464. 

'  This  instruction  with  the  words,  "It  is  not  enough  that  it  renders  their 
guilt  improbable  merely"  added  at  the  end,  was  given  in  Miller  ii.  People, 
39  Ills.,  464,  but  the  court  held  that  these  words  vitiated  the  whole  instruc- 
tion which  would  have  been  correct  without  them.    Id. 

'  Held  to  be  unobjectionable  in  Miller  o.  People,  39  Ills.,  468. 

*  Given  for  the  people  and  held  sufficient  in  Miller  i>.  People,  39  Ills.,  463. 
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ANOTHER  FORM  OR  QUALIFICATON  OF  AN  INSTRDCTIOX. ' 

That  there  should  be  more  than  a  bare  probability  of  the  defendant's  in- 
nocence ;  that  they  should  have  a  reasonable  doubt  of  his  guilt,  growing 
out  of  the  unsatisfactory  nature  of  the  evidence ;  such  a  doubt  as  would 
induce  a  reasonable  man  to  say,  I  am  not  satisfied  that  the  defendant  is 
guilty. 

ANOTHER  FORM  USUALLY  GIVEN  FOR  THE  DEFENSE.^ 

If  upon  considering  the  whole  of  the  evidence,  the  jury  entertain  a  fair 
and  reasonable  doubt  of  the  guilt  of  the  prisoner,  they  should  give  the 
prisoner  the  benefit  of  that  doubt  and  acquit  him. 

ANOTHER   FORM   EXPLAINING   THE    MEANING   OF  THE   TERM    REASONABLE 

DOUBT.' 

A  reasonable  doubt  exists  when  the  evidence  is  not  sufficient  to  satisfy 
the  judgment  of  the  truth  of  a  proposition  with  such  certainty  that  a  pru- 
dent man  would  feel  safe  in  acting  upon  it  in  his  own  important  afl!airs. 

ANOTHER  FORM  AS  TO  A  REASONABLE  DOUBT.* 

That  where  there  is  a  reasonable  doubt  of  the  defendant  being  proved  to 
be  guilty  he  is  entitled  to  an  acquittal. 

FORM  OF  INSTRUCTION  FOR  THE  DEFENDANT  IN  A  CASE  OF  RAPE.' 

If  the  jury  believe  from  the  evidence  that  the  husband  of  the  prosecutrix 
was,  at  the  time  the  rape  is  alleged  by  her  to  have  been  committed,  an  able 
bodied  man,  and  weis  at  the  said  time  within  a  few  rods  of  the  said  place 
where  the  rape  is  alleged  by  her  to  have  been  committed ;  that  he  might  easily 
have  heard  her  had  she  made  an  outcry ;  that  the  prosecutrix  made  no  out- 
cry !  that  she  and  her  husband  remained  for  an  hour  or  an  hour  and  a  half 
with  the  defendant,  in  a  friendly  manner,  then  these  circumstances  raise  a 
strong  presumption  that  no  rape  was  committed. 

FORM  OF  INSTRUCTIONS  FOR  THE  PEOPLE  IN  A  CASE  OF  MURDER ." 

1.  Murder  is  the  unlawful  killing  of  a  human  being  in  the  peace  of  the 
people,  with  malice  aforethought  either  express  or  implied  by  law. 

'  Given  for  the  people  and  approved  in  Pate  v.  People,  3  Gilm.,  661. 

'  Proper  according  to  1  Arch.  C.  P.  &  PI.,  587. 

'  Approved  in  1  Bish.  C.  P.,  gl053;  Arnold  v.  State,  33  Ind.,  170;  contra, 
State  V.  Dineen,  10  Minn.,  407 ;  State  v.  Oscar,  7  Jones  N.  C,  305. 

'  Approved  in  Jane  ».  Com.,  2  Met.  Ky.,  30,  33. 

'  The  judgement  was  reversed  because  not  given  in  Barney  o.  Peojjle,  22 
Ills.,  160. 

'  These  instructions  were  held  to  be  correct  in  the  case  of  Jackson  e 
People,  18  Ills.,  270. 
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3.  Malice  includes  not  only  anger,  hatred  and  revenge,  but  every  other 
lawful  and  unjustifiable  motive. 

3.  Malice  is  not  confined  to  ill  will  toward  an  individual,  but  is  intend, 
ed  to  denote  an  action  flowing  from  any  wiclied  and  corrupt  motive — a 
thing  done  with  a  wicked  mind,  where  the  fact  has  been  attended  with  such 
circumstances  as  evince  plain  indications  of  a  heart  regardless  of  social  duty 
and  fatally  bent  on  mischief;  hence  malice  is  implied  from  any  deliberate 
or  cruel  act  against  another,  however  sudden,  which  shows  an  abandoned 
and  malignant  heart. 

4.  If  the  jury  shall  find  from  the  evidence  that  the  killing  of  Roman 
Morris  has  been  proved  as  charged,  then  any  defense  which  the  defendant 
may  rely  upon  in  justification  or  excuse  of  the  act  or  to  reduce  the  killing 
to  the  grade  of  manslaughter,  it  is  incumbent  on  the  defendant  satisfactorily 
to  establish  such  defense,  unless  the  proof  thereof  arise  out  of  the  evidence 
produced  against  him. 

5.  If  the  killing  of  the  person  mentioned  in  the  indictment  be  satifac- 
torily  shown  beyond  all  reasonable  doubt  to  have  been  the  act  of  the  defend- 
ant, then  the  law  ijronounces  it  murder  unless  the  defendant  has  shown  or 
it  appears  by  the  evidence  for  the  people  that  circumstances  existed  excus- 
ing or  justifying  the  act  or  mitigating  it  so  as  to  make  it  manslaughter. 

6.  If  the  jury  believe  from  the  evidence  that  the  defendant  killed  Roman 
Morris,  and,  as  charged,  under  circumstances  showing  no  considerable 
provocation,  but  showing  an  abandoned  and  malignant  heart  on  the  part 
of  the  defendant,  the  law  pronounces  is  murder. 

7.  If  the  killing  is  shown  by  tlie  evidence  to  have  been  the  act  of  the  de- 
fendant as  charged,  and  if  the  jury  believe  also  that  the  defendant  did  not 
intend  to  kill,  but  only  to  disable  the  deceased,  so  that  he  might  felonious- 
ly possess  himself  of  money  or  property  on  the  person  of  the  deceased,  it 
is  murder. 

8.  The  law  presumes  that  a  person  intends  all  the  natural  probable  and 
usual  consequences  of  his  acts ;  that  when  one  person  assails  another  violent- 
ly with  a  dangerous  weapon  likely  to  kill,  not  in  self  defense  and  not  in  a 
sudden  heat  of  passion  caused  by  a  provocation  apparently  sufficient  to 
make  the  passion  irresistible  or  involuntary,  and  Iholifo  of  the  party  thus 
assailed  is  actually  destroyed  in  consequence,  then  the  legal  and  natural 
presumption  is  tliat  death  or  great  bodily  hurra  was  intended;  in  which 
case  the  law  implies  malice,  and  such  killing  would  be  murder. 

9.  It  is  the  duty  of  the  jury  to  treat  and  consider  anj'  confessions  proven 
to  have  been  made  by  the  defendant  precisely  as  any  other  testimony;  and 
hence,  if  the  jury  believe  the  whole  confession  to  be  true,  they  will  act  upon 
the  whole  as  truth.  But  the  jury  may  believe  that  which  charges  the  pris- 
oner and  reject  that  which  is  in  his  favor,  if  they  see  sufficient  grounds  in 
the  evidence  or  any  inherent  improbability  in  the  statement  itself;  the  jury 
are  at  liberty  to  judge  of  it  like  other  evidence,  by  all  (he  circumstances  of 
the  case. 

10.  No  provocation  by  words  only,  however  opprobrious,  will  mitigate 
an  intentional  killing  so  as  to  reduce  the  killing  to  manslaughter. 
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11.  And  although  the  jury  may  believe,  from  the  evidence,  that  the  op- 
probrious epithets  were  used  by  the  deceased  to  the  defendant,  yet  if  the 
jury  further  believe,  from  the  evidence,  that  the  defendant  immediately  re- 
venged himself  by  the  use  of  a  dangerous  and  deadly  weapon,  in  a  manner 
likely  to  cause  the  death  of  Roman  Morris,  and  did  thereby  cause  his  death 
as  charged,  then  the  defendant  is  guilty  of  murder,  and  the  jury  ought  so 
to  find. 

13.  A  reasonable  doubt  requires,  in  law,  that  there  should  be  more  than 
a  bare  possibility  of  the  defendant's  innocence,  but  a  reasonable  doubt 
grows  out  of  the  unsatisfactory  nature  of  evidence— such  a  doubt  as  would 
induce  a  reasonable  man  to  say,  "I  am  not  satisfied  that  the  defendant  is 
guilty." 

13.  A  reasonable  doubt  is  not  such  a  doubt  as  requires  the  ingenuity  of  a 
man's  mind  to  invent,  or  an  effort  or  search  to  find.  It  is  not  such  us  may 
be  made  to  appear  by  imagining  the  possible  existence  of  facts  not  proved. 
But  a  reasonable  doubt  is  only  such  as  arises  upon  consideration  of  all  Ihe 
facts  which  are  actually  in  proof,  and  because  of  which  the  mind,  acting 
reasonably,  is  still  unsatisfied  of  the  guilt  of  the  party  charged  with  the 
offense. 

FORM  OP  INSTKUCTIONS   IN  A  CASE  OF  MAKSLAtlGHTER   FOR  THE  PEOPLE.' 

1.  The  court  instructs  the  jury  that  manslaughter  is  the  unlawful  killing 
of  a  human  being  without  malice,  express  or  implied,  and  without  any  mix- 
ture of  deliberation  whatever.  It  must  be  voluntary,  upon  a  sudden  heat  of 
passion,  caused  by  a  provocation  apparently  sufBcient  to  make  the  passion 
irresistible  or  involuntary,  in  the  commission  of  an  unlawful  act,  or  a  law- 
ful act,  without  due  caution  or  circumspection. 

3.  The  coui't  further  instructs  the  jury  that  involuntary  manslaughter 
shall  consist  in  the  killing  of  a  human  being  without  any  intent  to  do  so,  in 
the  commission  of  an  unlawful  act,  or  a  lawful  act,  which  probably  might 
produce  such  a  consequence,  in  an  unlawful  manner. 

3.  The  court  further  instructs  the  jury  that,  under  the  indictment  in  this 
case,  which  is  for  murder,  the  juiy  may  and  should  find  the  defendant 
guilty  of  manslaughter,  if  they  find  from  the  e'sideuce  that  he  is  guilty  of 
manslaughter.  And  if  they  find  him  guilty  of  mansl  aughter  they  must  fix  in 
their  verdict  his  punishment, which  must  be  confinement  in  tlie  state  peniteii  - 
tiary  for  his  natural  life,  or  any  number  of  years  and  not  less  than  one  year. 

4.  The  court  further  instructs  the  jury  (in  the  words  of  tlie  statute)  that 
"if  a  person  kill  another  in  self-defense,  it  must  appear  that  the  danger  was 
so  urgent  and  pressing  that,  in  order  to  save  his  own  life,  or  to  prevent  his 
receiving  great  bodily  harm,  the  killing  of  the  other  was  absolutely  neces- 
sary." 

"  A  bare  fear  of  any  of  these  offenses  to  prevent  which  the  homicide  is 

'  Given  and  held  to  be  proper  in  the  case  of  Greschia  v.  People,  58  Ills., 
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alleged  to  have  been  committed,  shall  not  be  sufflcleut  to  justify  the  killing. 
It  must  appear  that  the  circumstances  were  sufiBcient  to  excite  the  fears  of 
a  reasonable  person,  and  that  the  party  killing  really  acted  under  the  In- 
fluence of  those  fears,  and  not  in  a  spirit  of  revenge." 

5.  The  court  instructs  the  jury  that  if  they  believe,  from  the  evidence,  be- 
yond areasonable  doubt  that  the  deceased,  Lagarmarsen,  and  the  defendant, 
Greschia,  had  a  quarrel,  with  words,  in  or  near  the  defendant's  room,  and  on 
the  stairs'  leading  to  said  room ;  and  that  the  deceased,  after  going  a  part 
way  down  stairs,  turned  about  and  went  up  the  stairs,  as  if  going  to  said 
room,  to  meet  said  defendant,  with  the  purpose  to  further  continue  said 
quarrel,  and  that  the  deceased  had  no  weapon  or  dangerous  instrument;  and 
that,  when  deceased  got  nearly  to  the  door  of  the  said  room,  or  to  it,  the  de- 
fendant willfully,  intentionally  and  feloniously,  struck  the  deceased  several 
violent  and  severe  blows  on  the  head  with  the  club,  mentioned  by  the  witnes- 
ses and  shown  in  evidence;  and  that  such  club  was  a  dangerous  and  deadly 
weapon,  when  it  was  not  necessary,  or  apparently  necessary,  in  order  to  pre- 
vent the  deceased  from  entering  said  room  and  committing,  or  offering  to 
commit,  an  assault  upon  said  defendant,  and  when  the  defendant  could 
have  reasonably  and  safely  avoided  using  such  club  in  the  manner  afore- 
said, then  the  jury  should  find  the  defendant  guilty  of  manslaughter,  if  they 
believe,  from  the  evidence,  that  the  deceased  died  from  the  effects  of  such 
blows. 

FOKM  OP  INSTRUCTIONS  FOB  DEFENDANT.' 

1.  If  the  jury  believe,  from  the  evidence,  that  the  defendant  intlicted  the 
fatal  blow  upon  the  deceased,  in  self-defense,  while  the  deceased  was  mani- 
festl}' intending  and  endeavoring,  in  a  violent  manner  to  enter  the  habita- 
tion of  the  defendant,  for  the  purpose  of  assaulting  or  offering  personal  vio- 
lence to  the  defendant,  being  therein,  then  the  killing  was  justifiable,  and 
the  jury  ought  to  acquit  the  defendant.  (But  the  jury,  in  considering 
whether  the  killing  was  justifiable,  on  the  ground  that  the  killing  was  in 
self-defense,  while  the  deceased  was  endeavoring,  in  a  violent  manner,  to  en- 
ter the  prisoner's  habitation,  should  consider  the  circumstances  attending 
the  killing,  and  the  conduct  of  the  parties  at  the  time  and  immediately 
previous  thereto,  and  the  means  used,  and  the  degree  of  force  used  by  the 
prisoner  in  making  what  is  claimed  to  be  this  self-defense,  as  bearing  upon 
the  question,  whether  the  blows  given  were  actually  given  in  self-defense, 
or  whether  they  were  given  in  carrying  out  an  unlawful  purpose.  If  the  force 
used  was  unreasonable  in  amount  and  character,  and  such  as  a  reasonable 
mind  would  have  so  considered  under  the  circumstances,  it  is  proper  for  the 
jury  to  consider  that  fact  in  determining  whether  the  killing  was  in  self- 
defense). 

'  These  instructions  were  given  for  the  defendant,  that  portion  in  brack. 
ets  being  modifications  by  the  court  of  the  instructions  in  the  case  of  Gres- 
chia s.  People,  53  Ills.,  398. 
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2.  If  the  jury  believe,  from  the  evidence,  that  just  prior  to  Ms  death,  the 
deceased  attempted,  in  a  violent  manner,  to  enter  the  dwelling  of  the  defend- 
ant, for  the  purpose  of  assaulting  or  offering  personal  violence  to  the  de- 
fendant, being  in  said  dwelling,  or  any  other  person  dwelling  or  being 
therein,  and  that  the  defendant,  in  (reasonably)  resisting  such  attempt  of 
the  deceased,  unintentionally  and  without  malice  killed  the  deceased,  then 
the  killing  was  justifiable  or  excusable,  and  the  jury  ought  to  acquit  the 
defendant.  (The  jury  in  considering  whether  the  killing  was  in  defense  of 
habitation,  should  consider  the  circumstances  attending  the  killing,  and 
the  conduct  of  the  parties  at  the  time  and  immediately  previous  thereto, 
and  the  means  and  force  used,  as  bearing  upon  the  question  of  wjiethsv  the 
killing  was  in  defense  of  habitation. 

INSTRUCTIONS  IN  A  CASE   OF    MANSLACGHTBR'  POR   THB    PEOPLE. 

1.  If  the  jmy  believe,  from  the  evidence,  that  the  defendant  did  not  renew 
the  fight,  but  in  good  faith  sought  to  decline  any  further  struggle  —  yet  if 
they  further  believe,  from  the  evidence,  that  the  defendant  had  no  reason  to 
believe  that  Kaine  intended  to  take  his  life,  or  to  inflict  on  him  great  bod- 
ily harm,  or  to  have  anything  more  than  a  fair  fight,  and  that  he  struck  the 
blow  in  revenge  or  in  a  reckless  spirit,  then  the  defendant  is  not  entitled  to 
claim  exemption  from  punishment,  on  the  ground  that  the  killing  was  in 
self-defense.  It  must  appear  that  the  defendant  not  only  really  and  in  good 
faith  endeavored  to  decline  any  further  struggle,  or  to  escape  from  his  as- 
sailant before  the  blow  was  given,  but  it  must  also  appear  tfiat  the  circum- 
stances were  sufficient  to  excite  the  fears  of  a  reasonable  person,  and  that 
the  defendant  really  acted  under  the  influence  of  those  fears,  and  not  in  a 
spirit  of  revenge,  to  entitle  the  defendant  to  an  acquittal  on  the  ground  of  a 
justifiable  homicide. 

2.  The  jury,  in  determining  whether  the  defendant  actually  feared  the  loss 
of  life  or  great  bodily  harm  to  himself,  or  acted  in  a  spirit  of  revenge, 
should  take  into  their  consideration  the  evidence,  if  any,  tending  to  prove 
the  knowledge  and  acquaintance  of  the  defendant  and  deceased  with  each 
other,  or  of  a  previous  difficulty  between  them,  and  whether  or  not  the  de- 
ceased had  any  weapon ;  also  the  manner  in  which  the  knife"  was  used  by 
the  defendant,  if  the  jury  believe,  from  the  evidence,  that  a  knife  or  some 
similar  weapon  was  used. 

3.  If  the  jury  find  the  defendant  guilty  in  manner  and  form  as  charged 
in  the  indictment,  then  it  is  their  duty  to  fix  the  term  of  his  imprisonment 
in  the  penitentiary  not  less  than  one  year,  which  may  be  extended  to  the  nat 
ural  life  of  the  prisoner.' 

'  Given  in  Reins  v.  People,  30  Ills.,  260. 

'  This  instruction  was  held  to  be  bad  because  there  was  no  evidence  in 
the  case  that  the  defendant  had  a  knife.    Reins  v.  People,  30  Ills.,  274. 

'  Given  in  Reins  v.  People,  30  Ills.,  261 ;  and  approved  substantially  in 
Mullen  V.  People,  31  Ills.,  444;  R.  S.,  374,  §  146. 
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4.  If  the  jur}^  believe,  from  the  evidence,  that  the  deceased,  John  Kaine, 
and  the  defendant,  Michael  Reins,  had  words  and  blows  with  and  against 
each  other  shortly  before  the  alleged  killing,  and  that  after  having  such 
words  and  blows  they  were  separated,  and  that  Kaine  thereupon  left  the 
shanty  of  Foley ;  and  if  the  jury  further  believe,  from  the  evidence,  that  the 
defendant,  after  Kaine  went  out,  followed  him  to  the  door  with  a  view  to 
renew  the  fight,  and  that  Kaine  thereupon  turned  back  to  attack  and  beat 
the  defendant,  and  that  defendant,  while  Kaine  was  entering  the  door,  stab- 
bed and  killed  him,  then  the  defendant  is  guilty  of  manslaughter,  and  the 
jury  should  so  find,  unless  the  jury  further  believe,  from  the  evidence,  that 
the  said  stab  was  given  by  the  defendant  while  actually  fearing  loss  of  life 
or  great  bodily  harm  to  himself  from  the  assault  of  Kaine,  and  not  in  a  spirit 
of  revenge.  The  bare  fear  of  injury  to  the  body  is  not  a  sufficient  justifica- 
tion in  any  case  for  killing.  The  threatened  danger  to  the  person  must  be 
so  great  as  to  create  a  reasonable  belief  in  the  mind  of  the  person  assaulted 
of  imminent  peril  to  life  or  to  his  receiving  great  bodily  harm.' 

INSTRUCTIONS   FOR  THE  DEFENDANT. 

1.  If  the  jury  believe,  from  the  evidence,  that  the  defendant.  Reins,  in  de- 
fense of  himself,  inflicted  upon  the  deceased  the  wounds  or  stabs  which 
caused  his  death,  while  the  deceased  was  manifestly  intending  and  en- 
deavoring in  a  violent  manner  to  enter  the  habitation  of  the  witness,  Mrs. 
Foley,  for  the  purpose  of  assaulting  or  offering  personal  violence  to  the  de- 
fendant Reins,  being  therein,  the  killing  was  justifiable,  and  the  jury  must 
acquit  the  defendant." 

2.  If  the  jury  believe,  from  the  evidence,  that  the  defendant  inflicted  the 
wounds  upon  the  deceased,  which  caused  his  death,  and  that  he  inflicted 
said  wounds  in  self-defense,  believing  that  his  life  was  in  danger,  or  that  he 
was  in  danger  ot  receiving  great  bodily  harm  from  the  deceased,  and  that 
such  danger  was  so  urgent  and  pressing,  that  to  save  his  own  life,  or  to  pre- 
vent such  harm,  it  was  absolutely  necessary  for  him  to  inflict  the  said 
wounds,  and  that  the  circumstances  were  sufficient  to  excite  the  fears  of  a 
reasonable  person,  they  must  acquit  the  defendant,  unless^  they  also  find 
that  the  defendant  sought  to  renew  the  fight,  and  did  not  really  and  in  good 
fai^li  endeavor  to  decline  any  further  struggle  before  the  mortal  blow  was 
given. 

'  In  the  original  instruction  in  the  place  of  the  words  "  to  his  receiving 
great  bodily  harm,"  the  words  "the  most  serious  bodily  harm,"  were  used, 
and  for  this  reason  the  instruction  was  held  to  be  erroneous.  Reins  v.  Peo- 
ple, 30  Ills.,  275. 

"This  insU'uction  was  approved  by  the  court.  Reins  s.  People,  30  Ills., 
375. 

^  All  after  and  including  the  word  "  unless"  was  added  by  the  circuit 
judge  and  the  modification  was  approved  by  the  court.  Reins  v.  People, 
80  Ills.,  375. 
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8.  If  the  jury  believe,  from  the  evidence,  that  the  deceased  first  assaulted 
the  defendant,  without  any  reasonable  or  justifiable  cause,  and  that  at  the 
door  of  Mrs.  Foley's  shanty,  the  defendant  tried  and  endeavored  in  good 
faith  to  escape  from  the  deceased,  and  prevent  his  entry  therein,  and  did  not 
seek  to  renew  the  fight,  and  that  defendant  was  in  fear  of  his  life  or  great 
bodily  harm  fi-om  the  deceased,  and  that  from  all  the  surrounding  circum- 
stances he  had  reasonable  grounds  for  such  fears,  they  shall  acquit  the 
defendant' 

4.  If  the  juiy  believe,  from  the  evidence,  that  any  other  person  might  have 
inflicted  the  wounds  which  caused  the  death  of  the  deceased  during  the 
last  struggle  at  Mrs.  Foley's,  they  are  bound  to  give  the  defendant  the  ben- 
efit?of  any  doubt  raised  thereby.^ 

5.  If  the  jury  believe,  from  the  evidence,  that  the  defendant  did  not  seek 
to  renew  the  fight,  but,  in  good  faith,  sought  to  decline  it,  and  that  he  was 
pursued  and  assaulted  by  the  deceased  in  such  a  way  as  to  induce  in  said 
defendant  a  reasonable  and  well-grounded  belief  that  he  was  actually  in 
danger  of  losing  his  life  or  suffering  great  bodily  harm  from  the  said  de- 
ceased, and  that,  acting  under  such  reasonable  apprehension,  and  for  the 
purpose  of  protecting  himself,  he  Inflicted  wounds  upon  the  said  deceased 
which  resulted  in  his  death,  then  the  jury  must  acquit  the  defendant.^ 

6.  The  jury  are  instructed  that  unless  they  believe,  from  the  evidence, 
that  the  wounds  inflicted  upon  the  deceased  were  made  with  a  knife  or 
some  weapon  capable  ot  producing  them,  iu  the  hands  of  the  defendant, 
the  defendant  must  be  acquitted.' 

7.  The  defendant  is  entitled  to  all  reasonable  doubts  that  may  exist  as  to 
the  guilt  of  the  defendant.' 

8.  The  jury  are  the  judges  of  the  law  and  the  fact.' 

FORM  OF  AN  INSTRnCTION  AS  TO   THE  JCTKOBS  BEING  JXTOQES  OF  THE 
LAW  AND  FACTS.' 

The  court  instructs  you  that  you  are  the  judges  of  the  law  and  facts  of 
the  case,  and  that  you  are  not  bound  by  the  opinion  ot  the  court  as  to  what 
the  law  is. 

§966.  Marking  Instructions  —  Modifying.  —  The  statute  pro- 
vides  that  "when    instructions  are  asked  which  the  judge 


'  This  instruction  is  as  modified.  Reins  v.  People,  30  Ills.,  263. 
'  This  instruction  was  given  as  asked.  Reins  -o.  People,  30  Ills.,  362. 
°  This  instruction  is  as  modified.    Reins  «.  People,  30  Ills.,  264. 
*  This  instruction  is  as  modified.  Reins  v.  People,  30  Ills.,  364. 
'  This  instruction  was  given  as  asked.  Reins  v.  People,  30  Ills.,  364. 
«Id. 

'Approved  in  Schnier  s.  People  33  Ills.,  39;»see  also  Fishers.  People, 
23  Ills.,  293 ;  Reins  v.  People,  30  Ills.,  363. 
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cannot  give,  he  shall  on  the  margin  thereof  write  the  word 
'refused;'  and  such  as  he  approves  he  shall  write  on  the 
margin  thereof  the  word  'given;' and  he  shall  in  no  case, 
after  instructions  are  given,  qualify,  modify,  or  in  any  man- 
ner explain  the  same  to  the  jury  otherwise  than  in  writing.'" 

§  967.  Exceptions.  —  "  Exceptions  to  giving  or  refusing  any 
instruction  may  be  entered  at  any  time  before  the  entry  of 
final  judgment  in  the  case."^ 

§  968.  Instructions  Talien  by  the  Jury.  —  "And  such  instruc- 
tions so  given  shall  be  taken  by  the  jury  in  their  retirement, 
and  returned  by  them  with  their  verdict  into  court."' 

§  969.  Papers,  etc.,  may  be  Taken  by  tlie  Jury. —  "Papers  read 
in  evidence  other  than  depositions  may  be  carried  from  the 
bar  by  the  jury."^ 

§  970.  Exceptions  to  Instructions  must  be  taken  in  the  court 
below,  or  they  cannot  be  made  available  in  the  appellate 
court.^ 

7.  Ebtieing  of  the  Jctbt  to  Delibekate  of  theie  Verdict. 

§  971.  When  Jury  must  be  in  Charge  of  a  Sworn  Officer.  —  The 

statute  is  peremptory  that  upon  the  trial  of  a  party  charged 
with  crime,  when  the  jury  retire  to  deliberate  upon  their 
verdict  they  must  be  placed  in  charge  of  a  sworn  officer.*  If 
this  requirement  is  omitted  without  the  consent  of  the  ac- 
cused it  will  be  a  ground  for  the  reversal  of  the  judgment  of 
conviction.'  There  is  no  exception  to  this  rule,  except  in 
cases  of  misdemeanors,  where  the  parties  by  agreement  may 
dispense  with  the  requirement;  but  even  in  such  cases  the 
agreement  must  not  only  be  made,  but  the  court  is  required 
to  enter  it  upon  its  minutes.' 

'  R.  S.,  781,  §  54. 

'Id. 

3  Id.,  §  55. 

*Id.,  §56. 

'  Gulliver  v.  Adams  Exp.  Co.,  38  Ills.,  503. 

'  R.  S.,  411,  §  435. 

'  Mclntyre  v.  People,  38  Ills.,  514;  Lewis  v.  People,  44  Ills.,  453.  , 

'  R.  S.,  411,  i  435;  Mclntyre  v.  People,  38  Ills.,  514. 
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POKM  OF  OATH   OF  ATTENDING  OFFICER  ON  THF.   RETIRINS  OF  THE  JURT 
TO  DELIBERATE   OP  THE  VERDICT. 

You  do  swear  by  the  ever-living  God  [or  "  you  do  solemnly,  sincerely  and 
truly  decla/re  and  affirm")  that  you  ■will  well  aud  truly  attend  the  jury  to 
some  private  and  convenient  place,  aud  to  the  best  of  your  ability  keep 
them  together  without  meat  or  drink  (water  excepted)  unless  by  leave  of 
the  court,  until  they  shall  have  agreed  upon  their  verdict,  nor  suffer  others 
to  speak  to  them,  and  that  when  they  shall  have  agreed  upon  their  verdict 
you  will  return  them  into  court. 

§  972.  Misconduct  of  the  Officer  in  Charge  of  the  Jnry.  —  The 

misconduct  of  the  officer  having  the  jury  in  charge  in  making 
remarks  to  them,'  in  permitting  others  to  communicate  with 
them,'^  in  allowing  them  to.  separate,^  or  in  permitting  them 
to  drink  spirituous  liquors/  if  it  appears  affirmatively  that  the 
prisoner  was  not  prejudiced  thereby,'^  will  not  vitiate  the  ver- 
dict, but  the  officer  should  be  punished  therefor  by  the 
court.' 

§  973.  Jury  Judges  of  the  Law  and  Fact.  —  Under  our  statute 
jurors  in  a  criminal  case  are  judges  of  the  law,  as  well  as  of  the 
fact,  and  they  have  the  right  to  pronounce  upon  the  law  as  it 
may  seem  in  their  opinion  to  be,''  and  are  not  bound  by  the  in- 
structions of  the  court.* 

§  974:.  Sealing  Verdict  and  Separation  of  the  Jury. — In  a  crim- 
inal case  not  capital  it  is  not  error  for  the  court  by  the  agree- 
ment or  consent  of  the  parties  entered  upon  its  minutes'  to 

'  Reins  sj.People,  30  Ills.,'  274. 

'  Martin  v.  People,  54  Ills.,  225;  Adams  v.  People,  47  Ills.,  381;  Fisher  «. 
People,  33  Ills.,  383. 

=  Miller  v.  People,  89  Ills.,  4(37. 

■•  Davis  1).  People,  19  Ills.,  74. 

°  Jumpretz  D.  People,  31  Ills.,  411  ;  MoKinney  v.  People,  3  Gilm.,  253; 
Russel  11.  People,  44  Ills.,  508. 

"  Miller  c.  People,  39  Ills.,  467 ;  Davis  v.  People,  19  Ills.,  74;  Reins  v.  Peo- 
ple, 30  Ills.,  356. 

'  R.  S.,  411,  §  431 ;  Adams  v.  People,  47  Ills.,  378;  Falk  v.  People,  42  Ills., 
831. 

'  Schnier  v.  People,  33  Ills.,  39 ;  Fisher  m.  People,  23  Ills.,  383 ;  contra,  1 
Arch.  C.  P.  &  PI.,  661 ;  Whart.  Cr.  L.,  §  3094,  and  authorities  cited ;  Com.  v. 
Anthes,  5  Gray,  185. 

»  Molntyre  «.  People,  38  Ills.,  514 ;  contra,  Nomaque  v.  People,  Breese, 
109,  3nd  Ed.,  145. 
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direct  the  jury  that  if  they  should  agree  upon  their  verdict 
before  the  assenil:>ling  of  the  court  on  the  following  day,  they 
may  sign  and  seal  the  same  and  separate  if  they  chose,  and 
return  with  their  verdict  sealed  into  the  court  upon  the  as- 
sembling thereof  on  the  following  day;^  but  if  they  separate 
without  reducing  their  verdict  to  writing  and  sealing  it  up 
according  to  the  order  of  the  court,  it  will  be  invalid;^  but  if 
they  separate  without  agreeing  upon  a  verdict  they  must  be 
discharged  and  should  not  be  sent  out  again,  for  it  would  be 
error  to  receive  any  verdict  which  they  then  might  render.' 
Where  on  the  trial  of  a  party  charged  with  larceny,  the  par- 
ties agreed  that  the  jury  might  seal  their  verdict  and  separate, 
and  if  the  verdict  should  be  defective  it  might  be  amended 
and  the  jury  found  their  verdict,  sealed  it,  left  it  with  the 
clerk  and  separated,  and  it,  when  opened  next  day,  was  found 
to  be  defective  in  not  finding  the  value  of  the  property  stolen, 
it  was  held  that  the  agreement  as  to  the  amendment  unless 
otherwise  expressed  applied  only  to  matters  of  form  and 
not  to  substance,  and  the  value  of  the  property  was  substance, 
for  upon  it  depended  the  grade  of  the  offense  and  the  pi^nish- 
ment;  and  that  it  was  error  three  days  after  the  jury  had 
agreed  to  their  verdict  and  separated  to  get  them  together 
and  have  them  sujjply  the  defect.^  A  prisoner  has  a  right  to 
the  presence  of  the  jury  when  they  deliver  their  verdict,  as 
he  is  entitled  to  have  them  polled,  and  a  verdict  is  not  final 
until  pronounced  and  recorded  in  open  court.' 

8.  The  Yeedict. 

§  975.  Penalties  Determined  by  tlie    Jury — Penitentiary. — The 

statute  provides  that  "in  all  cases  where  the  punishment  shall 
be  confinement  in  the  penitentiary,  if  the  case  is  tried  by  a 

'  Reins  «.  People,  30  Ills.,  373 ;  Com.  v.  Carrington,  116  Mass.,  87. 

"  Com  V.  Downs,  108  Mass.,  488 ;  White  v.  Martin,  2  Scam.,  69. 

'  White  V.  Martin,  2  Scam.,  70. 

'  Williams  ii.  People,  44  Ills.,  478. 

'  Nomaque  v.  People,  Breese,  109,  3d  Ed.,  145. 
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jury,  the  jury  shall  say  in  their  verdict  for  what  time  the 
offender  shall  be  confined,  and  the  court,  in  pronouncing 
sentence,  shall  designate  what  portion  of  time  the  offender 
shall  be  confined  to  solitary  imprisonment,  and  what  portion 
to  hard  labor.'" 

§  976.  Pines  Fixed  by  the  Jury. — "When  a  fine  is  also  to  be 
inflicted,  the  jury  shall  fix  the  amount  of  the  fine.  Wlien 
either  fine  or  imprisonment  in  the  penitentiary  may  be  in- 
flicted, the  jury  shall  determine  which,  and  the  time  of  con- 
finement or  the  amount  of  the  fine."^ 

§977.  Penalties  to  be  Pixed  by  the  Court. — ""When  thepunish- 
'  ment  may  be  either  by  imprisonment  in  the  penitentiary  or 
by  confinement  in  the  county  jail,  with  or  without  fine,  if 
the  jury  will  not  infiict  the  punishment  of  imprisonment  in 
the  penitentiary,  they-  shall  simply  find  the  accused  guilty, 
and  the  court  shall  fix  the  time  of  confinement  in  the  jail,  or 
fine,  or  both,  as  the  case  may  require.'" 

§  978.  Conviction  of  Lesser  Offense. — The  jury  may  acquit  the 
prisoner  of  the  higher  ofi^ense  charged  and  convict  him  of  the 
lesser  which  is  included  in  the  higher,  although  there  be  no 
count  in  the  indictment  specifically  charging  the  lesser  of- 
fense.* But  under  an  indictment  with  intent  to  commit  mur- 
der or  mayhem,  the  defendant  cannot  be  convicted  of  an  as- 
sault with  intent  to  commit  a  bodily  injury.'^ 

§  979.  Verdict  where  Some  of  the  Counts  are  Panlty.  —  Where 
there  are  several  counts  in  an  indictment,  some  good  and 
some  faulty,  and  a  general  verdict  of  guilty  is  found,  it  will 
be  referred  to  the  good  counts  unless  it  otherwise  states,  and 
will  sustain  a  judgment  of  conviction.^ 

§  980.  Verdict,  when  Sufficient.  — A  general  verdict  of  "guilty" 
is  suflttcient  vrithout  specifying  of  what  offense  either  by  des- 

I  R.  S.,  412,  g  444. 
'Id.,  413,  §445. 
'Id.,  §446. 

*  Carpenter  v.  People,  4  Scam.,  197. 
'Id. 

"  Hiner  v.  People,  34  Ills.,  397 ;  Townsond  d.  People,  3  Seam.,  326 ;  contra. 
State  V.  Posey,  7  Richardson,  484;  State  v.  Montague,  2  McCord,  257. 
44 
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cription  by  reference  to  the  indictment  or  otherwise.  It  is 
understood  to  mean  guilty  of  the  offense  charged  in  the  indict- 
ment.' If  the  indictment  contains  several  counts  such  ver- 
dict is  a  finding  upon  all  of  them.^  A  verdict  of  guilty  as 
to  one  count  without  noticing  the  others  is  sufficient.' 
Where  the  jury,  in  addition  to  finding  the  defendant  guilty 
and  fixing  his  term  of  imprisonment  in  the  penitentiary,  also 
inserted  in  their  verdict  the  words  "  together  with  a  fine  of 
one  hundred  dollars,"  rn  a  case  where  they  had  no  authority 
to  assess  a  fine  against  the  defendant,  it  was  held  that  these 
words  did  not  vitiate  the  verdict,  but  might  be  rejected  as 
surplusage.^  The  verdict  of  a  jury  in  a  criminal  case  is 
sufficient  if  the  verdict  and  the  proper  judgment  to  be  ren- 
dered upon  it  can  bo  pleaded  in  bar  of  another  indictment  for 
the  same  act.^  If  the  jury  upon  the  trial  of  an  indictment 
for  a  misdemeanor  instead  of  finding  the  defendant  guilty  say 
''We  fine  the  defendants  ten  dollars  each,"  the  verdict  will 
not  authorize  a  judgment  against  the  parties  charged.^ 

§  981.  Verdict  in  a  Case  of  Larceny  must  Find  the  Value  of  the 
Property  Stolen,  for  the  omission  to  find  such  value  is  a  defect 
in  substance'  which  furnishes  a  good  ground  for  a  new  trial,' 
or  a  motion  in  arrest  of  judgment.^  Where  an  indictment 
charged  the  defendant  with  stealing  twelve  hundred  and 
seventy  dollars  in  current  bank  bills  of  the  value  of  $1,270, 
and  the  jury  found  him  "  guilty  of  larceny  of  twelve  hundred 
and  seventy  dollars  as  charged  in  the  indictment,"  the  verdict 


'Eyman  v.  People,  1  Gilm.,  i;  Bond  v.  People,  39  Ills.,  26;  Davis  v.  Peo- 
ple, 50  Ills.,  200. 

'  Armstrong  v.  People,  37  Ills.,  459 ;  contra,  State  v.  Montague,  2  McCord, 
257 ;  Com.  «.  Briggs,  5  Pick.  429. 

=  Stoltz  V.  People,  4  Scam.,  168;  Chambers  v.  People,  4  Scam.,  352 

•  Armstrong®.  People,  37  Ills.,  459. 
'  Chambers  v.  People,  4  Scam.,  352. 

•  Wynn  v.  State,  1  Blackf.,  28. 

'  Williams  v.  People,  44  Ills.,  478. 

» Id.;  Collins  v.  People,  39  Ills.,  334;  Sawyer  v.  People,  8  Gilm.,  53;  Com. 
V.  Smith,  2  Va.  Cas.,  327. 

•  Id.;  Highland  v.  People,  1  Scam.,  392. 
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was  held  sufficient.'  A  verdict  in  these  words  "We,  the  jury, 
find  the  defendant  guilty  of  taking  the  money  in  the  indict- 
ment mentioned,  and  fix  the  amount  and  value  of  the  same 
at  $127.80,"  is  sufficient.'^ 

§  982.  Verdict  in  a  Case  of  Murder,  how  Alfected  by  the  Intoxica- 
tion of  the  Accused.  —  As  under  our  statute  it  belongs  to  the 
jury  to  fix  the  punishment  for  murder,  which  may  be  either 
death  by  hanging  or  imprisonment  in  the  penitentiary  for 
life  or  for  a  term  not  less  than  fourteen  years,  it  is  competent 
to  prove  on  the  trial  that  the  accused  was  intoxicated  at  the 
time  of  the  homicide,  as  showing  his  condition,  and  in  that 
respect  it  constitutes  a  part  of  the  res  gestm,  to  enable  the 
jury  intelligently  to  graduate  the  punishment.  But  proof 
of  intoxication  an  hour  or  so  before  the  commission  of  the 
homicide  is  not  admissible. ' 

9.  Reception  of  the  Verdict. 

§  983.  When  Verdict  may  be  Received.  —  A  verdict  in  a  capi- 
tal case  may  be  received,  although  the  judge  may  have  an- 
nounced an  adjournment,  if  presented  by  the  jury  immediately 
afterwards,* or  at  any  time  during  the  interval  between  the 
adjournment  of  the  court  and  its  meeting  again  in  the  pur- 
suance of  such  adjournment,^  or  on  Sunday,^  the  receiving  of 
the  verdict  being  only  a  ministerial  act.'  But  the  verdict  af- 
ter adjournment  before  the  court  has  again  convened  cannot 
be  received  and  the  jury  discharged  in  the  absence  of  the  de- 
fendant und  his  counsel.  ^ 

§  984.  Reception  of  the  Verdict.  —  The  statute  provides  that 
"  it  shall  be  sufficient  for  the  jury  to  pronounce  their  verdict 

'  Hildreth  v.  People,  33  Ills.,  36. 
"  State  «.  Bond,  8  Iowa,  540. 
'  Rafferty  v.  People,  66  Ills.,  118. 
'  People  V.  Green,  16  Ills.,  234. 

=  Mclntyre  v.  People,  38  Ills.,  521 ;  but  see  City  of  Chicago  v.  Rogers,  61 
Ills.,  188. 
=  Baxter  v.  People,  3  Gilm.,  368. 
'  Id. ;  Mclntyre  v.  People,  38  Ills.,  531. 
«  City  of  Chicago  b.  Rogers,  61  Ills.,  188. 
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by  their  foreman  in  open  court  without  reducing  the  same  to 
writing,  and  the  clerk  shall  enter  the  same  in  form  under  the 
direction  of  the  court.'" 

§  985.  Polling  the  Jury. — Uj^on  the  coming  in  of  a  jury  with 
a  verdict,  or  aft^r  it  has  been  amended  by  the  court,  either 
party  has  the  legal  right  to  have  the  jury  polled,  and  ask 
them  severally  if  such  was  their  verdict,  and  if  any  of  them 
dissent,  the  verdict  cannot  be  received,^  or  if  received  a  new 
trial  will  be  granted.^    . 

10.  Amendment  of  the  Yerdict. 

§  986.  When  Permitted.  —  The  verdict  cannot  be  amended  in 
substance  after  the  final  discharge  of  the  jury,  even  though 
the  jury  are  called  together  again  and  make  the  amendment 
themselves.^  But  the  court  may  reduce  a  verdict  correct  in 
substance  to  the  proper  form  of  its  own  motion,^  and  before 
they  are  discharged  may  send  them  out  to  correct  their  ver- 
dict.' After  the  verdict  is  recorded  and  the  jury  are  dis- 
charged their  powers  terminate'  and  the  verdict  cannot  be 
altered  or  amended,  or  impeached  even  by  the  jurors.* 

11.  Motion  for  a  New  Trial. 

§  987.  Provisions  of  the  Statute.  —  The  statute  provides  that 

'RS.,  781,  §57. 

Tox«.  Smith,  3  Cowen,  23;  Jackson  «.  Hawks,  2  Wen.,  619;  Root  v. 
Sherwood,  6  John.,  68;  Lawrence  v.  Stearns,  11  Pick.,  501;  Johnson  v. 
Howe,  3  Gilm.,  343;  Rigg  v.  Cook,4Gilm.,  336;  Nomaque«.  People,  Breese, 
109,  3d  Ed.,  145. 

°  State  D.  Hardin,  1  Bailey,  3. 

*  Williams  u.  People,  44  Ills.,  478 ;  Sargent  v.  State,  11  Ohio,  477 ;  Rigg  v. 
Cook,  4  Gilm.,  436;  Wilcoxeu  v.  Roby,  3  Gilm  ,  475;  Mills'  Case,  7  Leigh, 
751 ;  Sargent  ®.  State,  Bank,  11  Ohio,  473. 

"  O'Brien  v.  Palmer,  49  Ills.,  73;  Hartford  Ins,  Co.  v.  Van  Duzor,  49  Ills., 
489;  Boynton  v.  Phelps,  53  Ills,  210;  Paulk «. Kellmns, 54  Ills.,  187;  contra. 
Com.  V.  Gibson,  3  Va.  Cas.  70. 

"  Plinu  i>.  Barlow,  16  Ills.,  39 ;  Bissell  v.  Ryan,  33  Ills.,  573 ;  Martin  v. 
Morelock,  33  Ills.,  485 ;  Smith  v.  Williams,  33  Ills.,  357 ;  but  see  White  i>. 
Martin,  3  Scam.,  69. 

'  Williams  v.  People,  44  Ills.,  478. 

"  Mercer  v.  State,  17  Ga.,  146;  but  see  Cockran  v.  State,  7  Humph.,  544. 
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"if  either  party  may  wisli  to  except  to  the  verdict  or  for  other 
causes  to  move  for  a  new  trial  or  in  arrest  of  judgment,  he 
shall,  before  final  judgment  be  entered,  or  during  the  term  it 
is  entered  by  himself  or  counsel,  file  the  points  in  writing, 
particularly  specifying  .the  grounds  of  such  motion,  and  final 
judgment  shall  thereupon  be  stayed  until  such  motion  can  be 
heard  by  the  court.  But  no  more  than  two  new  trials  upon 
the  same  grounds  shall  be  granted  to  the  same  party  in  the 
same  cause,  nor  shall  any  verdict  or  judgment  be  set  aside  for. 
irregularity  only,  unless  cause  be  shown  for  the  same,  during 
the  setting  of  the  court  at  the  term  such  verdict  or  judgment 
shall  be  given.  In  all  cases  where  a  new  trial  shall  be  granted 
on  account  of  improper  instructions  having  been  given  by 
the  judge,  or  improper  evidence  admitted,  or  because  the 
verdict  of  the  jury  is  contrary  to  the  weight  of  the  evidence, 
or  for  any  other  cause  not  the  fault  of  the  party  applying  for 
such  new  trial,  said  new  trial  shall  be  granted  without  costs, 
and  as  of  right.'"  By  another  statute  it  is  provided  "that  in 
no  criminal  case  shall  the  people  be  allowed  an  apj)eal  writ  of 
error  or  a  new  trial. "^ 

FORM    OF  POINTS   SPBCIFYING  GKOTJNDS    OF  MOTION    FOB     A    NEW  TRIAL." 

C.  D.  1 

ads.  I 

The  People  of  the  j  ^qcj  now  after  verdict  and  before  sentence  the  said 
State  of  Illinois.  J  c.  D.,  defendant  in  the  above  entitled  action,  by  E- 
F.,  his  connsel,  comes  and  moves  tlie  court  to  set  aside  tlie  verdict  of  the 
jury  and  for  a  new  trial  in  said  cause,  upon  the  grounds'  and  for  the  rea- 
sons following,  to  wit. : 

1.  The  court  erred  in  giving  instructions  for  the  people  asked  by  the 
state's  attorney,  and  each  and  every  one  of  them.  ^ 

3.  The  court  erred  in  not  giving  the  first  instruction  asked  for  by  the  de- 
fendant. 

=  RS,781,  §57. 

'  R.  S.,  411,  §  437  ;  State  «.  .Johnson,  3  Iowa,  349 ;  State  'd.  Baker,  19  Mo., 
683. 

^  Taken  from  Reins  v.  People,  30  Ills.,  265.  The-  form  may  be  varied  to 
meet  the  facts  of  each  case. 

■*  It  is  not  error  to  deny  the  miction  if  the  grounds  are  not  stated,  Miugia 
V.  People,  'A  Ills,  374;  or  are  stated  orally,  Nutters.  State,  9  Port.  Ind.,  187; 
Gillespie  ».  State,  9  Port.  lud.,  380. 
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3.  The  court  erred  ia  modifying  the  second,  third,  fiftli  and  sixth  instruc- 
tions asked  for  by  the  defendant. 

4.  The  court  erred  in  allowing  the  jury  -without  the  consent  of  the  de- 
fendant to  seal  their  verdict  and  separate  before  the  same  was  returned  into 
court. 

E.  F.,  Counsel  for  Defendant. 

§  988.  Motion  iu  Arrest  of  Judgment,  when  a  Waiver  of  a  Motion 
for  a  New  Trial.  —  According  to  some  of  the  authorities  a  mo- 
tion in  arrest  of  judgment  is  a  waiver  of  a  motion  for  a  new 
trial. ^  But  where  a  motion  for  a  new  trial  is  first  duly  made, 
and  afterwards  a  motion  in  arrest  of  judgment  is  also  made, 
there  seems  to  be  no  good  reason  why  both  should  not  be 
heard  together,  or  the  one  or  the  other  considered  first  accord- 
ing to  the  circumstances  of  the  case^  as  is  now  the  practice  in 
some  of  the  courts.'  If  it  ai:)pears  that  manifest  injustice  will 
ensue  from  a  strict  observance  of  the  rule  forbidding  the  hear- 
ing of  a  motion  for  a  new  trial  after  a  motion  in  arrest  of 
judgment,  the  court  should  waive  the  formality  and  admit  the 
defendant  to  a  rehearing.  And  this  indulgence  will  some- 
times be  granted,  especially  if  it  appears  that  he  was  not  ac- 
quainted with  the  cause  which  induces  him  thus  to  apply 
until  after  he  has  moved  in  arrest  of  judgment.^  The  motion 
for  a  new  trial  is  waived  if  the  defendant  makes  a  motion  in 
arrest  of  judgment  which  is  overruled  and  neglects  to  call  up 
the  motion  for  a  new  trial  before  final  judgment  is  rendered.* 

§  989.  Admitting  Improper  Evidence. — It  is  a  ground  for  a  new 
trial  that  the  judge  improperly  admitted  material  evidence 
against  the  prisoner  on  his  trial  after  objection  by  his  counsel;' 

1  1  Chitty  Cr.  L.,  658 ;  1  Ai'ch.  C.  P.  &  PL,  669 ;  2  Whart.,  §  3325 ;  Hall  v. 
Nees,  27  Ills.,  413. 

"  Com.  V.  Peck,  1  Met.,  428. 

» 1  Chitty  Cr.  L.,  658;  3  "Whart.  Cr.  L.,  ?  3325;  Rex  v.  Mawbry,  6  Term., 
627;  McComas  v.  State,  11  Mo.,  116;  Rex  v.  Rowland,  2  Den.  C.  C,  386. 

'  1  Chitty  Cr.  L .,  658 ;  2  Whart.  Cr.  L.,  g  8225 ;  Rex  v.  Gough,  3  Doug.,  707. 

=  Hall  V.  Nees,  37  Ills.,  413. 

»  2  Whart.  Cr.L.,  §3089;  People  v.  Spooner,  1  Denio,  348;  Andrews  ». 
People,  60  Ills.,  854;  State  v.  Allen,  1  Hawks,  6;  Com.  «.  Green,  17  Mass., 
515;  Peck  V.  State,  2  Humph.,  78;  State  r.  Ford,  3  Strob.,  517;  State  v. 
Engle,  1  Zab,,  347;  Com.  v.  Bosworth,  22  Pick.,  397;  State  v.  Clark,  12  Ired., 
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but  a  new  tria]  will  not  be  granted  for  admitting  improper 
evidence  where  it  appears  from  the  M'hole  record  that  sub- 
stantial justice  has  been  done,'  or  that  there  is  sufficient  legal 
evidence  uncontradicted  to  sustain  the  verdict,^  or  that  there 
is  no  reason  to  suppose  that  such  evidence  has  had  an  in- 
fluence on  the  minds  of  the  jurors,'  or  that  the  effect  of  such 
evidence  was  so  far  restrained  by  instructions  that  it  could 
not  affect  the  verdict,^  or  that  such  evidence  was  received 
without  objection.^  "Where,  after  the  retirement  of  the  jury, 
a  pistol  which  had  been  shown  to  them  on  the  trial  was  sent 
to  them  without  the  knowledge  of  the  prisoner,  his  counsel 
or  the  court,  and  they  experimented  with  it  for  the  purpose 
of  judging  whether  under  the  circumstances  proven  the  de- 
ceased could  have  shot  himself  with  that  weapon,  it  was  held 
that  because  the  pistol  was  allowed  to  go  to  the  jury  without 
having  been  properly  identified  as  the  one  by  means  of  which 
the  deceased  was  killed  and  without  the  prisoner's  consent, 
a  new  trial  ought  to  have  been  granted.' 

§  990.  Improperly  Rejecting  Evidence. — The  rejection  of  evi- 
dence tending  in  any  degree  to  aid  the  jury  in  determining 
a  material  fact  is  a  ground  for  a  new  trial.'     Where  evidence 


151;  State  V.  Menill,  2  Dev.,  269;  Com.  v.  Renish,  Thatch.  Cr.  C,  684;  Peo- 
ple v.  Eestell,  3  Hill,  289 ;  People  v.  White,  14  Wen.,  Ill ;  Yates  v.  People, 
38  Ills.,  527;  Miller  ».  People,  39  Ills  ,  459;  Rowley  v.  Hughes,  40  Ills.,  316; 
Weeks  v.  Louerrie,  8  Barb.,  530;  Dresser  v.  Ainsworth,  9  Barh.,  619. 

'  Bird  v.  State,  14  Ga.,  43;  C.  B.  &  Q.  R.  R.  Co.  v.  Gregory,  58  Ills.,  274; 
Boynton  v.  Phelps,  52  Ills.,  221 ;  Com.  ».  Eberle,  3  Serg.  &  R.,  14 ;  Com.  i>. 
Gallagher,  4  Penn.  Law  Jour.,  516  ;  cnntra,  2  Whart.  Cr.  L.,§3090;  Peck  v 
State,  2  Humph.,  78;  People  v.  Williams,  18  Cal.,  187. 

'  Schultz.  D.Lepage,  21  Ills.,  160. 

=  Com.  V.  Bosworth,  22  Pick.,  397 ;  City  of  Champaign  v.  Patterson,  50 
Ills.,  61 ;  Rex.  «.  Teal,  11  East,  307. 

*  City  of  Champaign  v.  Patterson,  50  Ills  ,  61. 

'  Snyder  v.  Laframboise,  Breese,  271,  2d  Ed.,  343 ;  Stone  v.  State,  4 
Humph.,  27  ;  State  ii.  Gordon,  1  Rhode  Island,  179 ;  State  v.  Camp.,  23  Vt., 
551. 

'  Yates  V.  People,  38  Ills.,  528. 

'  Coleman  v.  Allen,  3  J.  J.  Marsh,  229 ;  Young  n.  Buckingham,  5  Ohio, 
485 ;  Carter  ».  People,  2  Hill,  317 ;  Flood  v.  Prettyman,  24  Ills.,  597 ;  Corne- 
lius V.  Com.,  15  B.  Monr.,  539,  547. 


696  PROCEEDINGS   IN    CRIMINAL    OASES. 

is  rejected  when  it  is  tendered  for  one  purpose  and  it  is  inad- 
missible for  that  purpose,  but  is  admissible  for  another  pur- 
pose not  stated  at  the  trial,  the  court  will  not  grant  a  new 
trial  for  the  reason  that  the  purpose  for  which  the  evidence 
was  admissible  was  not  pointed  out  to  the  court  at  the  pro- 
per time.'  After  the  evidence  has  once  been  declared  to  be 
closed  by  the  parties  it  is  entirely  in  the  discretion  of  the 
court  whether  it  will  receive  further  evidence  or  not,  and 
therefore  the  refusal  to  receive  additional  evidence  after  that 
time  is  not  a  ground  for  a  new  trial.^  So  where  the  examin- 
ation of  a  witness  has  been  declared  closed,  it  is  a  matter  of 
discretion  whether  after  he  is  dismissed  from  the  stand  he 
shall  be  examined  further  or  not,  and  the  refusal  of  the  court 
to  permit  a  further  examination  of  the  witness  is  not  a  ground 
for  a  new  trial.'  An  objection  because  proper  evidence  is 
not  received  may  be  waived.  Therefore  where  a  prisoner 
oifered  a  witness  who  was  so  much  intoxicated  as  to  be  in- 
capable of  understanding  the  obligation  of  an  oath,  and  for 
that  reason  the  court  would  not  permit  him  to  be  sworn,  but 
told  the  prisoner  he  might  recall  him  when  he  was  sober, 
which  the  prisoner  omitted  to  do,  it  was  held  that  this  was 
no  cause  in  law  for  granting  a  new  trial.* 

§  991.  Giving  Improper,  or  Refusing  to  Give  Proper,  Instructions. 
—  Any  misdirection  of  the  court  trying  the  case  in  point  of 
law,  on  matters  material  to  the  issue,  is  a  gaud  ground  for  a 
new  trial.^     Yet  where  one  of  a  series  of  instructions  stand- 

1  Eex  V.  Grant,  3  Nev.  &  Man.,  106;  Barksdale  v  Toomer,  2  Bailey,  180. 

"  Moore's  Civil  Pr.,  §  560 ;  Rowley  v.  Hughes,  40  Ills.,  310 ;  Wilborn  d. 
Odell,  39  Ills.,  456;  Goodrich  v.  City  of  Minook,  63  Ills.,  133;  Spi-a,i,'ue  j). 
Craig,  51  Ills.,  289;  Beely  V  Pelton,  63  Ills.,  104;  Welsh  v.  People,  17  Ills', 
339. 

'  Moores  Civil  Pr.,  §  596 ;  Brown  ».  Beny,  47  Ills.,  175 ;  People  v.  Slather, 
4  Wen.,  349. 

■•  State  V.  Underwood,  6  Ired.,  96. 

"  1  Arch.  C.  P.  &  PI.,  648 ;  People  v.  Thomas,  3  Hill,  169 ;  People  v.  Cog- 
dell,  1  Hill,  94;  C.  B.  &  Q.  R.  R.  Co.  v.  Dunn,  61  Ills.,  386;  People  «.  Bo- 
dine,  1  Denio,  383;  State  i>.  Somerville,  21  Me.,  30;  Reins  v.  People,  30111s.. 
257;  Jupetz  v.  People,  34Ills.,516;  Conkright  v.  People,  35  Ills.,  304;  Bond 
V.  People,  39  Ills.,  233;  Higgins  v.  Lee,  16  Ills.,  495. 
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ing  alone  would  be  erroneous,  is  so  explained  by  others  as  to 
render  it  free  from  objection,  a  new  trial  will  not  be  granted 
because  such  instruction  was  given,'  unless  it  appears  that 
the  erroneous  instruction  may  have  misled  the  jury.^  Al- 
though in  criminal  cases,  jurors  are  judges  of  the  law  as  well 
as  fact,  still  the  neglect  or  refusal  of  the  court  to  give  such 
instructions  as  are  material,  properly  drawn  and  correctly 
state  the  law  applicable  to  the  case,  when  requested,  is  a  good 
cause  for  a  new  trial.'  But  wh?re  substantial  justice  has  been 
done,  a  new  trial  will  not  be  granted,  for  the  reason  that  an 
erroneous  instruction  was  given,''  or  a  proper  instruction 
was  refused.'  Where  the  instruction  is  as  favorable  to  the 
party  as  the  law  will  authorize,  and  even  more  so,  he  cannot 
allege  that  it  is  erroneous.'     A  new  trial  will  not  be  granted 


'  Springdale  Cemetery  Association  ».  Smitli,  2i  Ills.,  480 ;  Murphy  n.  X^eo- 
ple,  37  Ills.;  447;  Kennedy  v.  People,  40  Ills.,  4SIS;  Lawrence  v.  Hagerman, 
5G  Ills,,  70;  Eubauks  ».  People,  41  Ills.,  486;  Walker  n.  Collier,  37  Ills.,  862; 
Ynndt  v.  Hartrunft,  41  Ills.,  9 ;  Van  Buskirk  «.  Day,  33  Ills.,  35;  Morgan  v. 
Peet,  80  Ills.,  281 ;  Durham  ».  Goodwin,  54  Ills.,  469 ;  co?Ura,  C.  &  A.  R. 
R.  Co.  V.  Murray,  63  Ills.,  337. 

'  Baldwin  d.  Killian,  68  Ills.,  3.50;  Ills.  Cen.  R.  R.  Co.  v.  Maffet,  67  Ills., 
431 ;  C.  B.  &  Q.  R.  R.  Co.  v.  Dunn,  61  Ills.,  386. 

=  State  V.  "Wilson,  2  Scam.,  33.5 ;  Barney  o.  People,  33  Ills.,  160 ;  Fisher  v. 
People,  23  Ills.,  283;  Reins  i).  People,  30  Ills.,  375;  liiggius  v.  Lee,  16  Ills., 
493. 

■' Pate  «.  People,  3  Gilm.,  644;  Leigh  -o.  Hodges,  3  Scam.,  15;  Gillett  a. 
Sweat,  1  Gilm.,  473 ;  Johnson  v.  Stale,  30  Ga.,  426;  ISfewkirk  ?).  Cone,  18 
Ills.,  449;  Howard  F.  &  M.  Ins.  Co.  v.  Coruick,  24  Ills.,  4.55,  554;  New 
ELg.  F.  &  M.  Ins.  Co.  v.  Wetmore,  33  Ills.,  3il;  C.  &  A.  R.  R.  Co.  v. 
Sullivan,  63  Ills.,  294;  C.  R.  I.  &  P.  R.  R.  Co,  v.  Herring,  57  Ills.,  59; 
Parker  v.  Fisher,  39  Ills.,  164  ;  Potter  v.  Potter,  41  Ills.,  81 ;  Watson  o.  Wool- 
verton,  41  Ills.,  343;  Clark  v.  Pageter,  4,5  Ills.,  185;  Jarrard  v.  Harper,  43 
Ills.,  457 ;  State  «.  Lawrence,  38  Iowa,  53;  Pahlmau  o.  King,  4iJ  Ills.,  306; 
Rankin  ».  Taylor,  49  Ills.,  451 ;  People  •».  Robinson,  3  Park.  Cr.  R.,  235 ; 
Skinner  ?).  State,  30  Ala,  534;  People  b.  Reynolds,  2  Mich.,  432;  ^Miller  ». 
Bryan,  3  Iowa,  58 ;  State  v.  Carnahan,  17  Iowa,  356 ;  JlcOonnell  v.  Kibble, 
33  Ills.,  177;  Curtis  v.  Sage,  35  Ills.,  23;.  Courseii  ».  Ely,  37  Ills.,  338;  Root 
!).  Curtis,  38  Ills.,  192;  Boyntou  v.  Holmes,  38  Ills.,  o'j. 

'  Scliwarz  v.  Schwarz,  26  Ills.,  81 ;  Hall  u.  Sroufe,  53  Ills.,  421 ;  Elam  v. 
Badger,  23  Ills.,  498 ;  Lawrence  v.  Jarvis,  33  Ills.,  305 ;  People  v.  Gray,  5 
Wen.,  289. 

'  Ills.  Cen.  R.  R.  Co.  v.  Munn,  51  Ills.,  78. 
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because  instructions  were  not  modified  if  the  modification 
was  not  asked  ;^  but  where  an  instruction  is  erroneously  mod- 
ified and  then  given,  the  judgment  will  be  reversed  if  the 
party  is  prejudiced  thereby.^  In  a  capital  case  where  the  in- 
structions given  by  the  court  do  not  announce  correct  legal 
principles,  or  being  correct,  are  inapplicable  to  the  case  though 
no  exceptions  are  taken  to  them,  the  appellate  court  in  the 
face  of  the  record  will  not  pronounce  sentence  of  death  upon 
the  prisoner,  but  will  award  a  new  trial.' 

§  992.  Verdict  against  Law  and  Evidence.  — A  new  trial  may 
be  granted  in  a  criminal  case  when  the  verdict  is  against  law,"* 
is  without  evidence,^  or  is  manifestly  against  the  weight  of  evi- 
dence.^ The  r^ile  that  an  appellate  court  will  not  interfere  to 
set  aside  a  verdict  unless  it  is  manifestly  against  the  weight 
of  evidence  obtains  in  the  largest  sense  in  civil  cases,  but  is 
not  applied  to  the  same  extent  in  criminal  cases,  especial 
where  life  is  at  stake.'  Where  the  evidence  is  conflicting  and 
the  question  is  one  of  doubt,  the  court  should  not,  as  a  general 
rule,  grant  a  new  trial,*  even  though  there  is  a  difference  ot 
opinion  between  the  court  and  the  jury  as  to  the  conclusion  to 
be  drawn  from  the  evidence  or  as  to  the  credit  due  to  the  wit- 


'  State  V.  Tweedy,  11  Iowa,  330. 

"  State  V.  Greene,  20  Iowa,  424. 

Talk  V.  People,  43  Ills.,  332. 

*  Dailey  v.  State,  10  Ind.,  536 ;  State  v.  Croteau,  23  Vt,  14;  State  v.  Sims, 
Dudley  Ga.,  213 ;  Townsend  v.  State,  3  Blackf.,  151 ;  U.  S.  v.  Battiste,  2  Sum- 
ner, 240,  243;  Palk  e.  People,  42  Ills.,  334;  Higgins  v.  Lee,  16  Ills.,  500. 

'  State  V.  Anderson,  2  Bailey,  565  ;  Bedford  v.  State,  o  Humph.,  553 ;  Com. 
V.  Briggs,  5  Pick.,  429;  Ball  v.  Com.,  8  Leigh,  726;  Hohnan  v.  State,  8  Engl. 
Ark.,  105;  State  D.  Hardy,  Dud.,  236;  Randall  v.  People,  63  Ills.,  202;  State 
•«.  Stewart,  6  Conn.,  47. 

"  State  V.  Lyon,  12  Conn.,  487 ;  State  i>.  Fisher,  2  Nott  &  McC,  261 ;  State 
V.  Bird,  1  Mo.,  585 ;  People  «.  San  Martin,  2  Cal.,  484 ;  Keaggy  v.  Hite,  12  Ills., 
99 ;  Grayson  v.  Com.,  7  Grat.,  613. 

'  Falk  V.  People,  43  Ills.,  332;  Dains  v.  State,  2  Humph.,  443;  Bedford  v. 
State,  5  Humph.,  552 ;  Copeland  v.  State,  7  Humph.,  479 ;  Cochran  «.  State, 
7  Humph.,  544. 

'  2  Whart.  Cr.  L.,  §3110;  Bennett  i).  State,  8  Engl.,  694;  Bromley  «.  Peo- 
ple, 27  Ills.,  20;  Wilson  i).  People,  26  Ills.,  434;  Dunning  b.  Pitch,  66  Ills., 
51 ;  C.  R.  I.  &  P.  R.  R.  Go.  1).  Reidy,  06  Ills.,  44;  Cass  e.  Campbell,  63  Ills., 
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nesses.*  "Where  it  is  apparent  that  the  jury  either  mistook 
the  evidence,  or  that  they  misunderstood  the  law  applicable 
to  the  evidence,^  or  that  the  facts  of  the  case  are  too  doubtful  to 
warrant  a  conviction,'  a  new  trial  should  be  granted. 

§  993.  Newly  Discovered  Evidence. —  A  new  trial  will  not  be 
granted  to  aiford  a  party  an  opportunity  to  introduce  newly 
discovered  testimony  which  is  not  conclusive  in  its  charac- 
ter, but  only  cumulative.*  To  justify  the  granting  of  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  it  must  ap- 
pear that  such  evidence  could  not  have  been  procured  by  or- 
dinary diligence;'  that  it  has  been  discovered  since  the  former 

259;  State  -o.  Lamont,  2  Wis.,  437;  Dufleld  v.  Cross,  13  Ills.,  699;  Daw- 
son V.  Robbins,  5  Gilm.,  72 ;  Giles  v.  State,  6  Ga.,  276 ;  Wickersliam  v.  Peo- 
ple, 1  Scam.,  130;  Campbell  v.  State,  11  Ga.,  353;  Weldeu  ii.  Frances,  13 
Ills.,  460;  Johnson  «.  Moulton,  1  Scam.,  533;  State  ■».  Sims,  3  Bailey,  39; 
State  V.  Hooper,  3  Bailey,  37 ;  State  «.  Anderson,  3  Bailey,  565 ;  Webster  ii. 
Vickers,  2  Scam.,  295;  Eldridge  ».  Huntington,  2  Scam.,  535;  Glory  d.  State, 
8  Engl.  Ark.,  236 ;  Bevans  v.  State,  6  Engl.  Ark.,  455 ;  Mains  v.  State,  8  Engl. 
Ark.,  285. 

'  Sullivan  v.  DoUins,  13  Ills-,  85;  McLane  v.  State,  4  Ga.,  335;  State  v. 
Moody,  24  Mo.,  560;  Kincaid  d.  Turner,  3  Gilm.,  631 ;  Blancbard  v.  Morris, 
15  Ills.,  35;  State  n.  Jeffi-ey,  3  Murphey,  480;  State  v.  Anderson,  19  Mo.,  341; 
Pleasant  v.  State,  15  Ark.,  634;  Williams,  v.  Vanderbilt,  29  Barb.,  491 ;  Led- 
ley  V.  State,  4  Port.  Ind.,  580;  Gibson  v.  State,  9  Port.  Ind.,  364;  Weinzorp- 
flin  V.  Slate,  7  Blackf.,  816 ;  Keithler  «.  State,  10  Sm.  &  M.,  192 ;  State  «.  Fisher, 
2  Nott  &  McC,  201. 

"  Gordon  v.  Crooks,  11  Ills.,  142;  Searls  v.  People,  13  Ills.,  697;  Scott  v. 
Plumb,  3  Gilm.,  595;  Higgins  d.  Lee,  16  Ills.,  495. 

=  Chase  v.  Debolt,  3  Gilm.,  371 ;  Boyle  v.  Levings,  24  Ills.,  223 ;  Clement  •). 
Bushway,  35  Ills.,  300;  Dains  v.  State,  2  Humph.,  439;  Bedford  i>.  State,  5 
Humph.,  552;  Leake  v.  State,  10  Humph.,  144;  State  B.Hammond,  3  Strob., 
91 ;  Garland  ».  State,  3  Swan,  18 ;  State  v.  Rabon,  4  Rich.,  260 ;  State  v.  Wood, 
1  Mills,  9. 

*  2  Whart.  Cr.  L.,  3179 ;  Fuller  v.  Little,  60  Ills.,  28 ;  Bowen  v.  Rutherford, 
60111s.,  41;  Com.?).  Flanigan,  7  Watts  &  Serg.,  415;  Com.  i;.  Murray,  2 
Ashm.,  41;  State  v.  Larimore,  20  Mo.,  435;  Giles  o.  State,  10  Ga.,  511; 
Adams  v.  People,  47  Ills.,  380 ;  Smith  ■».  Shultz,  1  Scam.,  491 ;  Morrison  «. 
Stewart,  34  Ills.,  25;T.  W.  &  W.  R.  R.  Co.  v.  Sitz,  53  111.,  453;  State  v.  Carr, 
1  Fost.,  166 ;  Roberts  v.  State,  3  Kelley,  310 ;  Martin  ®.  Bhrenfels,  34  Ills., 
189;  Sulzer  ».  Yott,  57  Ills.,  164. 

'2  Whart.,  §3170&;  Laflin  «.  Herrington,  17  Ills.,  399;  Schleucker  v. 
Risley,  3  Scam.,  483 ;  Crozier  v.  Cooper,  14  Ills.,  139 ;  Bowen  i.  Ruther. 
■ford,  60  Ills.,  41;  Stetham  v.  Shonltz,  17  Ills.,  99;  Calhoun  v.  O'Neil,  58 
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trial  ;^  tliat  the  evidence  is  material  and  if  brought  befoi'e  an- 
other jury,  would  likely  change  the  result  f  tliat  it  does  not 
prove  a  merely  technical  defense;'  that  it  is  true;*  and  the 
application  must  be  supported  by  the  affidavit  of  the  prisoner 
stating  the  names  of  the  witnesses,^  and  the  affidavit  of  each 
of  the  proposed  witnesses,  stating  therein  what  he  will  testify, 
or  some  excuse  must  be  shown  for  not  obtaining  it.*  A  new 
trial  will  not  be  granted  on  the  ground  of  newly  discovered 
testimony  if  the  only  object  of  the  evidence  is  to  impeach  the 
credit  or  character  of  the  witness.'    It  has  been  held  that 


Ills.,  354;  State  v.  Can-,  1  Post.,  166;  U.  S.  v.  Gilbert,  3  Sumner,  19;  People 
11.  Mack,  a  Park.  Cr.  R.,  673 ;  People  v.  Vermilyea,  7  Cowen,  368 ;  Friar  v.  State, 
7  Hdw.  Missis.,  365 ;  Bennett  v.  Com.,  8  Leigh,  745 ;  Tiiompson  «.  Com.,  8 
Grat.,  637 ;  Com  «.  Benesli,  Thatch.  Cr.  C,  684 ;  Lester  v.  State,  11  Conn.,  415 ; 
Roberts  v.  State,  3  Kelley,  310;  Gilbert  ii.  State,  7  Humph.,  524;  Com.  «. 
Williams,  3  A,shm.,  69 ;  State  v.  Harding,  Bay,  467 ;  Com.  v.  Drew,  4  Mass., 
399 ;  Seem  v.  McLees,  24  Ills.,  194. 

'  Com.  !).  Mus'ray,  2  Ashm.,  41 ;  Com.  ».  Williams,  3  Ashm.,  69 ;  Jackson 
«.  Malin,  15  Jolm.,  293;  Vandervoort  v.  Smith,  3  Cai,  155;  Holliugsworth  ». 
Napier,  3  Cai.,  183;  Thurtell  v.  Beaumont,  8,  Moore,  613;  Palmer  v.  Mulli- 
gan, 8  Moore,  307 ;  Vernon  v.  Hankey,  2  T.  Ii.,  113 ;  State  v.  Harding,  2  Bay, 
267;  Dixon  «.  Graham,  5  Dow.,  307;  Doe  «.  Roe.,  1  John.  C,  402;  Williams 
V.  Baldwin,  15  John.,  489;  Standen  «.  Edwards,  1  Ves.  Jr.,  133;  Bruce ». 
Truett,  4  Scam.,  454;  Wilson  «.  People,  26  Ills.,  434. 

"  Bixby  V.  State,  15  Barb.  Ark.,  395 ;  Schlencker  v.  Risley,  3  Scam.,  483 ; 
Thompson  ».  Com.,  8  Grat,  637 ;  Holeman  v.  State,  8  Engl.  Ark.,  105 ;  State 
®.  Carr,  1  Post.,  166 ;  Com.  «.  Flannigan,  7  Watts  &  Serg.,  423 ;  Giles  v.  State, 
6  Ga.,  276;  Com.  i>.  Churchill,  2  Met.,  118;  Henderson  ».  State,  12  Texas, 
535. 

3  3  Whart.  Cr.  L.,  §3191 ;  Com.  v.  Churchill,  3  Met.,  118. 

*  Bitchey  «.  West,  28  Ills.,  385. 

^  Forester  c.  Guard,  Breese,  74. 

«  Cowen  -0.  Smith,  35  Ills.,  416;  Mingia  v.  People,  54  Ills.,  274;  McQueen 
•B.  Stewart,  7  Port.  Ind.,  204;  Pleasant  v.  State,  8  Engl.  Ark.,  360;  Giles ». 
State,  6  Ga.,  276;  Berry  v.  State,  10  Ga.,  511;  Bixby  «.  State,  15  Ark.,  395; 
White  V.  State,  17  Ai-k.,  404;  Mingia  «.  People,  54111s.,  274;  Warren  v.  Stale, 
1  Greene  Iowa,  106;  Webber  ii.  Tres.,  1  Tyler,  441. 

'  3  Whart.  Cr.  L.,  §  3184 ;  Martin  v.  Ehrenfels,  24  Ills.,  189 ;  Leving  v.  State, 
13Ga.,  513;  Derr  ».  State,  14  ilo.,  348;  Thompson  v.  Com.,  8  Grat,  637; 
Com.  V.  Waite,  5  Mass.,  261 ;  Herber  ».  State,  7  Texas,  69 ;  Porter  v.  State,  2 
Carter,  435  ;  Bland  13.  State,  2  Carter,  608;  Thompson  ».  Com.,  8  Grat,  637; 
Levining  v.  State,  13  Ga.,  358. 
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wliere  several  defendants  are  tried  at  tlio  same  time,  and  some 
are  acquitted  and  others  convicted,  the  court  may  grant  a  new 
trial  as  to  those  who  are  convicted  in  order  that  they 
may  have  the  benefit  of  the  testimony  upon  such  new 
trial  of  those  who  were  acquitted,  provided  they  show  a 
case  of  so  much  merit  and  so  much  diligence  as  entitle  them 
to  a  new  trial.'  But  probably  the  courts  will  hold  that  the 
convicted  defendants  should  not  be  granted  a  new  trial  in  such 
case  unless  an  application  was  made  on  the  first'trial  after  the 
evidence  for  the  people  was  closed,  to  have  the  jury  pass  upon 
the  guilt  or  innocence  of  the  acquitted  defendants  first,  so 
that  the  testimony  of  such  defendants  then  might  be  intro- 
duced in  behalf  of  their  co-defendants.^  Possibly  they  would 
be  required  to  ask  a  separate  trial  in  order  to  show  diligence 
in  procuring  the  testimony  of  their  co-defendants.'  A  new 
trial  has  heen  granted  where  the  wife  of  a  co-defendant  has 
been  made  a  competent  witness  by  his  acquittal.*  On  a  ques- 
tion of  diligence  arising  on  an  application  for  a  new  trial  a 
party  must  negative  every  circumstance  from  which  negli- 
cence  may  be  inferred.^  Where  the  evidence  is  not  cumula- 
tive and  its  importance  could  not  have  been  foreseen,  and  it 
strengthens  the  conviction  of  the  court  that  justice  has  not 
been  done,  a  new  trial  will  be  granted.^  A  motion  for  a  new 
trial  will  not  be  heard  after  judgment  has  been  regularly  per- 
fected, although  it  be  on  the  ground  of  evidence  newly  dis- 
covered since  the  judgment.' 

§  994.  Affidavits. — The  affidavit  of  a  prisoner  upon  a  motion 
for  a  new  trial  is  prima  facie  evidence  of  the  statements  it 


'  State  «.  Ayer,  3  Fost.,  301 ;  Campbell  «.  State,  Yerg.,  388. 

'  People  o.  Vermilyea,  7  Oowen,  369;  Cochran  v.  Ammon,  16  Ills.,  316; 
Sawyer  ».  Merrill,  10  Tick.,  16  ;  U.  S.  v.  Gilbert,  2  Suinner,  20;  State  v.  Bean, 
36  N.  H.,  122. 

3  State  ».  Ayer,  3  Fost.,  301. 

*  Com.  V.  Manson,  2  Ashm.,  30 ;  but  see  Com.  b.  Chauncey,.3  Ashm.,  90. 

'  Crozier  «.  Cooper,  14  Ills.,  139 ;  Laflin  o.  Herringtou,  17  Ills.,  403. 

»  Wilder  t>.  Greenlee,  49  Ills.,  253. 

'  Whart.  Cr.  L.,  §3165;  Jackson  v.  Chase,  15  John.,  355;  Evans «.  Rogers, 
N.  &  M.,  563 ;  Eckfert  b.  Des  Coudres,  1  Rep.  Con.  Ct.,  69. 
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contains.'  The  affidavits  of  jurors  cannot  be  received  to  im- 
peach their  own  verdict  or  the  verdict  of  their  fellows,^  unless 
they  swear  they  never  consented  to  the  verdict.'  But  the 
affidavits  of  jurors  may  be  received  in  exculpation  of  the 
jurors  and  in  support  of  their  verdict.^  A  new  trial  will  not 
be  granted  upon  the  affidavit  of  third  persons  as  to  what  they 
have  heard  the  jurors  say  respecting  the  verdict.^ 

§  995.  Cases  where  a  New  Trial  has  been  Granted. — Where  it 
appeared  upon  a  conviction  for  manslaughter  that  the  two 
principal  witnesses  had  sworn  differently  upon  the  coroner's 
inquest  from  what  they  did  on  the  trial,  which  was  for  mur- 
der, and  that  the  latest  testimony  of  these  witnesses  was  not 
corroborated,  but  was  clouded  with  suspicion,  a  new  trial  was 
granted.'  "Where  while  a  witness  was  testifying  in  behalf  of  the 
people  in  a  capital  case,  a  juror  inquired  of  a  bystander  who 
had  not  been  sworn  if  the  statements  of  the  witness  were  true, 
a  new  trial  was  granted,  though  no  objection  was  made  at  the 
time  by  the  prisoner.'  Where  the  jury  were  instructed  that 
if  they  believe  from  the  evidence  that  such  party  was  guilty 
of  an  attempt  as  charged  in  the  indictment,  their  verdict 
should  be  guilty,  a  new  trial  was  granted  for  the  reason  that 
the  instruction  was  too  vague  and  misleading.*    Where,  after 

'  Guykowski  v.  People,  1  Scam.,  476 ;  Sellers  «.  People,  3  Scam.,  415. 

'  People  v.  Carnal,  1  Park.,  256;  Organ  v.  State,  26  Missis.,  78;  Bishop  v. 
State,  9  Ga.,  121 ;  Ward  «.  State,  SBlackf.,  101 ;  State  v.  Doom,  E.  M.  Charlt., 
1 ;  People  V.  Baker,  1  Cal.,  403 ;  U.  S.  ■».  Reed,  12  How.  U.  S.,  361 ;  State  d. 
Freeman,  5  Conn.,  848;  Martin  «.  Bhrenfels,  24  Ills.,  187 ;  Allison  «.  People, 
45  Ills.,  39 ;  contra,  Sawyer  v.  Stephenson,  Breese,  6,  2d  Ed.,  24 ;  Craw- 
ford V.  State,  2  Yerg.,  60  ;  Cochran  •«.  State,  7  Humph.,  544;  Luster,  11 
Humph.,  169;  Boohy  «.  State,  4  Yerg.,  Ill;  Stones.  State,  4  Humph.,  27; 
Hudson  V.  State,  9  Yerg.,  408. 

'  Smith  v.  Eams,  3  Scam.,  81 ;  2  Wash.,  79 ;  3  Burrow,  383. 

•  Guykowski  v.  People,  1  Scam.,  482 ;  Smith  v.  Eams,  8  Scam.,  81 ;  Can- 
non V.  State,  3  Texas,  31 ;  State  v.  Ayer,  8  Foster,  321 ;  State  d.  Hascall,  6  N. 
H.,  352. 

'  Stone  B.  State,  4  Humph.,  27;  Allison  v.  People,  45  Ills.,  39;  Forestere. 
Guard,  Breese,  44,  2d  Ed.,  74. 

•  Gibbons  v.  People,  23  Ills.,  518. 

'  Dempsey  v.  People,  47  Ills.,  323. 

•  Preisker  «.  People,  47  Ills.,  882. 
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a  verdict  of  guilty  of  malicious  shooting,  one  of  the  jurors 
filed  his  affidavit  in  which  he  stated  that  he  believed  that  the 
prisoner  was  not  guilty ;  that  he  was  induced  by  some  of  the 
jurors  to  believe  that  there  were  fatal  d-efects  in  some  j)art  of 
the  proceedings  that  would  prevent  the  prisoner  from  being 
sent  to  the  penitentiary;  that  they  would  find  him  guilty  and 
recommend  him  to  the  mercy  of  the  court,  and  that  that  re- 
commendation being  sent  to  the  governor  would  procure  his 
pardon,  it  was  held  to  be  a  sufficient  cause  for  granting  a  new 
trial.^  "Where  the  court  was  satisfied  from  the  whole  case 
that  the  prisoner,  without  his  fault,  had  not  had  a  full  and 
impartial  hearing,  a  new  trial  was  granted,  although  no  one 
thing  had  transpired  which  amounted  to  error  in  law.^ 

§  996.  Cases  where  a  New  Trial  has  been  Refused. — Where, 
during  the  progress  of  a  trial  for  murder,  one  of  the  jurors 
while  one  of  the  counsel  for  the  prisoner  was  addressing  the 
jury  had  a  chill  and  by  the  order  of  the  court  was  j^laced  up- 
on a  pallet  and  for  a  time  did  not  fully  comprehend  the  whole 
of  the  argument,  being  in  a  drowse,  and  it  appeared  that 
though  the  prisoner  knew  the  juror  was  asleej)  he  omitted  to 
call  the  attention  of  anyone  to  the  fact,  a  new  trial  was  de- 
nied.^ Where  the  accused  was  indicted  and  plead  by  his 
proper  name,  Edward  McDonald,  and  the  name  of  the  de- 
fendant in  the  indictment  was  Edward  McDonnell,  it  was 
held  that  the  variance  was  not  a  sufficient  cause  for  granting 
a  new  trial.'* 

12.  Motion  in  Aeebst  of  Judgment. 

§997.  When  Made.  —  At  any  time  between  the  conviction 
and  the  sentence  the  defendant  may  move  the  court  in  arrest 
of  judgment.^  After  sentence  has  actually  been  pronounced 
the  court  is  not  required  to  notice  a  motion  in  arrest  of  judg- 

'  Cochran  v.  State,  7  Humph.,  544. 

'  Truelock  v.  State,  1  Clarke  Iowa,  515. 

=  Baxter  v.  People,  3  Gilm.,  368. 

'  McDonald  v.  People,  47  Ills.,  533. 

'  1  Bish.  Cr.  P.,  1108;  1  Arch.  C.  P.  &  PI.,  672. 
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ment;'  altlioiigh  the  court  may,  without  any  motion,  arrest 
the  judgment^  or  alter  the  sentence  at  any  time  during  the 
same  terin.'  A  motion  in  arrest  of  judgment  for  the  insuffi- 
ciency of  tlae  indictment  cannot  be  entertained  after  judg- 
ment against  the  defendant  on  demurrer.* 

§  998.  Motion  to  be  in  Writing  and  Specify  the  Causes  of  the  Ai"- 
rest. -— The  statute  requires  that  a  motion  in  arrest  of  judg- 
ment should  be  in  writing  specifying  the  grounds  of  such 
motion.^ 

§999.  Causes  for.  —  The  causes  on  which  a  motion  in  ar- 
rest of  judgment  may  be  grounded  are  confined  to  objections 
which  arise  upon  the  face  of  the  record  itself;^  and  which 
make  the  proceeding  apparently  erroneous,  and  therefore  no 
defect  in  evidence  or  improper  conduct  on  the  trial  can  be 
urged  as  a  ground  for  arresting  the  judgment.'  "Whenever 
the  facts  apj^ear  on  the  record,  the  question  of  the  defendant's 
right  to  be  discharged  from  further  prosecution  can  be  raised 
by  amotion  in  arrest  of  judgment;"  for  such  motion  opens 
the  entire  record  and  reaches  any  defect  apparent  therein.' 
If  the  verdict  does  not  conform  to  the  indictment,'"  or  if  no 


") 


'  3  Bur.,  1901-1903;  1  Bish.  Or.  P.,  1110;  1  Arch.  0.  P.  &  PI.,  673;  but 
see  ante  §  987. 

"  1  East,  146;  11  Harg.  St.  Tr.,  299. 

»  6  East,  328;  1  Bish.  Cr.  P..  1110;  1  Arch.  C.  P.  &  PI.,  673;  1  M.  &  S., 
443. 

*  2  Ld.  Raym.,  1231;  1  Bish.  Cr.  P.,  1,110. 

"  R.  S.,  411,  g  437 ;  State  v.  Wing,  33  Me.,  581. 

"State  D.  Heyward,  3  Nott  &  McC,  313;  Com.  ».  Edwards,  13  Cush., 
187;  Peter  v.  State,  11  Texas,  763;  Terrell  ».  State,  9  Ga.,  58;  State  v.  Allen, 
Charl.,  518;  Com.  v.  Watts,  4  Leigh,  673;  Jones  v.  People,  53  Ills.,  366. 

'  4  Bur.,  3287 ;  1  Bish.  Cr.  P.,  1108 ;  1  Arch.  C.  P.  &  PI.,  671 ;  Hooker  ». 
State,  7  Blackf.,  373  ;  Covey  v.  State,  8  Sm.  &  M.,  465 ;  U.  8.  v.  Dickinson,  1 
Hemp.,  1 ;  McCann  t.  State,  9  Sm.  &  M.,  465. 

»  Gardiner  v.  People,  3  Scam.,  84;  Atkins  v.  State,  16  Ark.,  568;  Com.  ». 
Morse,  3  Mass.,  138 ;  Brown  v.  Com.,  8  Mass.,  59 ;  State  v.  Bangor,  38  Me., 
593;  State  v.  Putnam,  38  Me.,  296;  Martin  v.  State,  38  Ala.,  71;  Tipper  v. 
Coir  ,  1  Met.  Ky.,  6 ;  Com.  v.  Child,  13  Pick.,  198. 

'  irv  diner  v.  People,  3  Scam.,  84. 

'•  'dtat<^  D.  Lohmdn,  3  Hill  S.  C,  67. 
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issue  has  been  joined  between  the  people  and  the  defendant,' 
or  the  record  does  not  show  that  the  indictment  on  which  the 
conviction  was  had  was  returned  into  open  court,^  the  judg- 
ment will  be  arrested.  And  judgment  has  been  arrested 
where  it  appeared  that  the  case  had  been  tried  by  thirteen 
jurors.^  The  statute  provides  that  "  all  exceptions  which  go 
merely  to  the  form  of  an  indictment,  shall  be  made  before 
trial,  and  no  motion  in  arrest  of  judgment  or  writ  of  error 
shall  be  sustained  for  any  matter  not  affecting  the  real  merits 
of  the  offense  charged  in  the  indictment."*  Therefore  a  mo- 
tion in  arrest  of  judgment  for  the  insufficiency  of  an  indict- 
ment must  be  predicated  upon  some  intrinsic  defect  in  it, 
and  cannot  be  sustained  for  any  matter  not  affecting  tlie  real 
merits  of  the  offense  charged.^  The  omission  to  state  facts 
sufficient  to  constitute  an  offense  in  an  indictment  is  no*; 
cured  by  a  plea  of  nolo  contendere,^  or  by  a  verdict  of  guilty, 
but  is  a  sufficient  ground  for  an  arrest  of  the  judgment.'  The 
omission  of  the  words  in  an  indictment,  "in  the  name  and  by 
the  authority  of  the  people  of  the  state  of  Illinois,"  may  be  tak- 
en advantage  of  by  motion  in  arrest  of  judgment  or  on  error.^ 

'  State  V.  I'orl,  1  Car.  Law  R.,  510 ;  Johnson  v.  People,  23  Ills.,  317 ;  Doug- 
lass V.  State,  3  Wis.,  830 ;  Powell  v.  U.  S.,  1  Morris  Iowa,  17 ;  Sartorius  v. 
State,  34  Missis.,  603 ;  State  v.  Hardie,  3  Murphy,  332 ;  Aylesworth  v.  Peo- 
ple, 65  Ills.,  301. 

'  Gardiner  v.  People,  30  Ills.,  430 ;  Kelley  v.  People,  39  Ills.,  157 ;  Sattler 
».  People,  59  Ills.,  68;  Gahn  v.  People,  58  Ills.,  160. 

3  Wliitehurst  I'.  Davis,  2  Hayw.,  113;  State  v.  Fort,  1  Car.  Law  R.,  510; 
Com.  V.  Chancey,  3  Ashm.,  91 ;  Com.  v.  Beckley,  3  Met.,  330 ;  Com.  v.  Call, 
21  Pick.,  509 ;  Com.  ■».  Tuck.,  20  Pick.,  856 ;  Dyer  v.  Com.,  23  Pick.,  403. 

'  R.  S.,  408,  §411;  Guykowski  v.  People,  1  Scam.,  476;  People  v.  Wallace, 
9  Cal.,  30;  People  v.  Cox,  9  Cal.,  33;  State  11.  Holmes,  28  Conn.,  230. 

=  Wiuship  V.  People,  51  Ills.,  396 ;  Jones  v.  People,  53  Ills.,  366 ;  State  i). 
Millican,  15  Lou.  An.,  557;  State  v.  Bondreaux,  14  La.,  88;  Wise  v.  State,  24 
Ga.,  31 ;  Com.  v.  Frey,  14  Wright  Pa.,  345. 

'  Com.  i>.  Northampton,  3  Mass.,  116. 

'  1  Arch.  C.  P.  &  PI.,  671 ;  People  v.  Taylor,  3  Deuio,  98;  State  v.  Cars,  34 
N.  PL,  510;  State  v.  Barrett,  43  N.  H.,  466;  State  v.  Nicholson,  14  La.,  785  ; 
Lutz  V.  Com.,  5  Casey,  441,  444 ;  Walston  v.  Com.,  16  B.  Monr.,  15 ;  Dillon  v. 
State,  9  Ind.,  408;  Hare  11.  State,  4  Ind.,  241. 

»  Donnelly  v.  People,  11  Ills.,  553 ;  Wright  ».  People,  15  Ills.,  417 ;  Hay  v. 
People,  59  Ills.,  94;  People  v.  Mississippi  and  Atlantic  R.  R.  Co.,  13  Ills.,  66. 
45 
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§  1000.  What  not  a  Snfflcient  Cause  for  the  Arrest  of  Judgment.  — 

Objections  to  the  mode  of  summoning  a  grand  or  petit  jury 
should  be  taken  by  a  challenge  of  the  array,  or  by  a  motion 
CO  quash  the  indictment  founded  upon  the  affidavit  of  some 
irregularity,  and  cannot  be  taken  on  a  motion  for  a  new  trial 
or  in  arrest  of  judgment.'  It  is  not  a  sufficient  cause  for  the 
arrest  of  judgment,  that  the  name  of  the  defendant  is  incor- 
rectly stated  in  the  indictment;-  or  that  the  indictment  con- 
cludes erroneously;'  or  that  the' name  of  the  prosecutor  is  not 
indorsed  upon  an  indictment  for  false  imprisonment*  or  ma- 
licious mischief;'  or  that  the  indictment  is  bad  for  duplicity" 
or  the  misjoinder  of  counts,'  except  where  offenses  requiring 
different  punishments  are  charged  in  the  same  count;'  or  that 
the  word  "  and"  is  omitted,  where  necessary  to  connect  de- 
pendent members  of  the  same  sentence  in  the  indictment;' 
or  that  the  defendants  were  convicted  of  different  degrees  of 
homicide ;'"  or  that  it  appears  from  the  record  that  there  was 
at  the  time  of  the  trial  another  indictment  against  the  de- 
fendant for  the  same  offense  pending  in  the  same  court;''  or 
that  the  jury  when  out  were  in  charge  of  an  unsworn  ofiBcer.'^ 
A  motion  in  arrest  of  judgment  can  be  sustained  only  by 
matter  apparent  on  the  record,"  and  cannot  be  supported  by 

'  Rexc.Sheppard,  1  Leach,  4th  Ed.,  101;  Hurley  b.  State,  6  Ohio,  399; 
Stone  D.  People,  2  Scam.,  336;  Williams  i).  People,  54  Ills.,  434;  Com.  «. 
Ohauncy,  3  Ashm.,  70 ;  contra,  State  v.  Leozier,  3  Speers,  211. 

"  State  V.  Thompsou,  Cheves,  31 ;  ScuU  v.  Briddle,  3  Wash.  0.  C,  300 ; 
Com.  v.  Beckley,  3  Met.,  330 ;  McDonald  «.  People,  47  Ills.,  533. 

'  Camp  V.  State,  35  Ga.,  689. 

*  Winship  v.  People,  51  Ills.,  29G. 

'■  Vezain  v.  People,  40  Ills.,  397. 

=  Com.  V.  Tucker,  39  Pick.,  356;  State  v.  Johnson,  3  Hill  S.  C,  1, 

'  Com.  V.  Gillespie,  7  Serg.  &  R.,  476;  Rex  ».  Ferguson,  39  Eng.  L.  &Eq., 
536. 

»  Reed  v.  People,  1  Park.  Cr.  R.,  481 ;  People  v.  Wright,  9  Wen.,  196;  State 
V.  Merrill,  44  N.  H.,  34;  State  v.  How.,  1  Rich.,  360;  Com.  v.  Symonds,  2 
Mass.,  163. 

"  Lutz  V.  Com.,  39  Pemi.  S.,  441. 

'°  Mash  V.  State,  33  Missis.,  406. 

"  Com.  u.  Murphy,  4  Cush.,  473. 

"  McCanu  v.  State,  9  Sm.  &  M.,  465;  Mclntyre  v.  People,  38  Ills.,  514. 

"  Jones  11.  People,  53  Ills.,  366 ;  State  v.  Allen,  R.  M.  Charlt.,  518. 
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matter  which  becomes  a  part  of  the  record  after  the  motion 
is  overruled.^ 

§  1001.  After  Arrest  of  Judgment  the  Defendant  may  be  Retried. 

— Where  a  prisoner  has  been  indicted  and  found  guilty  by 
the  verdict  of  a  jury  if  the  judgment  is  arrested,  even  for  an 
insufficient  cause,  and  the  defendant  discharged,  he  has  not 
been  legally  in  jeopardy  and  cannot  plead  the  conviction  in  bar 
to  a  subsequent  indictment.^  If  the  judgment  is  arrested  on 
motion  of  the  defendant  for  a  cause  which  may  be  obviated 
on  another  trial,  he  is  not  entitled  to  be  discharged,  but  may 
be  tried  again  upon  the  same  indictment,'  or  he  may  be  held 
until  a  new  indictment  may  be  fou;Qd  against  him  on  which 
he  may  be  tried.^ 

§  1002.  Motions  for  a  New  Trial  and  in  Arrest  of  Judgment  Dis- 
posed of  by  Rendering  Final  Judgment. — It  is  not  necessary  that 
a  motion  for  a  new  triaP  or  in  arrest  of  judgment  should  be 
formally  disposed  of  before  entering  final  judgment.  The 
entering  of  the  judgment  is  in  effect  an  overruling  of  these 
motions.' 

'  Howard  v.  State,  13  Sm.  &  M.,  361 ;  State  v.  Chitty,  1  Bailey,  379. 

'  Gerard  v.  People,  3  Scam.,  863;  State  v.  Thomas,  8  Rich.,  295. 

=  People  J).  McKay,  8  Johns,  318. 

'  State  D.  Holley,  1  Brev.,  35. 

'  Hall  V.  Nees,  37  Ills.,  413. 

'  Mclntyi-e  v.  People,  38  Ills.,  531 :  Weaver  v.  Com.,  20  Penn.  S.,  455. 
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SECTION  IX. 

Sentence,  Judgment,  Eecoed  and  Execution. 

§  1003.  Term,  of  Imprisonment  or  Amount  of  the  Pine,  when  Fixed  by  the 
Court. 

1004.  Workhouse. 

1005.  Punishment  of  Offenders  under  Eighteen. 

1006.  Convicts  under  Control  of  County  Board. 

1007.  Who  may  be  Sent  to  Reform  School. 

1008.  Sentence  to  Imprisonment  in  Bridewell  Legal. 

1009.  Sentence  of  Several  Persons  Jointly  Convicted. 

1010.  Judgment  for  Costs. 

1011.  Costs  where  Several  Defendants. 

1013.  Costs  where  the  Defendant  is  Successful. 

1013.  Commitment  to  Enforce  the  Payment  of  Costs  and  Pine. 

1014.  Defects  in  the  Record  for  which  the  Judgment  will  be  Reversed. 

1015.  When  Judgment  will  not  be  Reversed  for  Omissions  in  the  Record. 

1016.  Record  of  the  Presence  of  the  Prisoner. 

1017.  Record,  how  Made — Transcript. 

1018.  What  a  Part  of  the  Record. 

1019.  When  Time  of  Executing  the  Sentence  not  a  Part  of  the  Judgment, 

1030.  Record  and  Transcript,  how  Amended. 

1031.  Death  Penalty — Manner  of  Inflicting. 
1033.  Place  of  Inflicting. 

1033.  Where  Prisoner  to  Remain  before  Execution. 

1034.  Duty  of  Sherifl'  at  Execution. 

1025.  Certificate  of  Execution. 

1026.  Disposition  of  Body. 

1027.  Judgment  a  Lien  on  Property  Real  and  Personal. 

1028.  Aclcuowledgment  of  Judgment. 
1039.  Discharge  of  Pauper. 

1030.  Convict  Conveyed  to  Penitentiary. 

1031.  Powers  of  Sheriff  while  Conveying  Convict. 

1.  Sentence  and  Judgment. 

§1003.  Term  of  Imprisonment  or  Amount  of  the  Fine,  when 
Fixed  by  the  Court. — The  statute  provides  that  "when  the  ac- 
cused pleads  guilty,  and  in  all  other  cases  not  otherwise  pro- 
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vided  for,  the  court  shall  fix  the  time  of  confinement,  or  the 
amount  of  the  fine,  or  both,  as  the  case  may  require.'" 

§  1004.  Workhouse. — "Any  person  convicted,  in  a  court  of 
this  state  having  jurisdiction,  of  any  crime  or  misdemeanor, 
the  punishment  of  vphich  is  confinement  in  the  county  jail, 
may  be  sentenced  by  the  court  in  which  the  conviction  is  had, 
to  labor  for  the  benefit  of  the  county,  during  the  term  of  such 
imprisonment,  in  the  workhouse,  house  of  correction  or  other 
place  provided  for  that  purpose  by  the  county  or  city  authori- 
ties. Nothing  contained  in  this  act  shall  be  construed  to 
prevent  the  imprisonment  of  any  convict  in  the  reform  school 
at  Pontiac,  as  provided  by  law."^ 

§1005.  Pnnishinent  of  Oflfenders  under  Eighteen. — "Persons 
under  the  age  of  eighteen  years  shall  not  be  j)unished  by  im- 
prisonment in  the  penitentiary  for  any  offense  except  murder, 
manslaughter,  rape,  robbery,  burglary  or  arson;  in  all  other 
cases  where  a  penitentiary  punishment  is  or  shall  be  pro- 
vided, such  person  under  the  age  of  eighteen  years  and  over 
the -age  of  sixteen  years  shall  be  punished  by  confinement  in 
the  county  jail  for  a  term  not  exceeding  eighteen  months,  at 
the  discretion  of  the  court."' 

§1006.  Convicts  under  Control  of  County  Board. — "Nothing 
contained  in  this  act  shall  prevent  the  county  board  taking 
such  control  of  convicts  committed  to  the  county  jail,  and 
their  transfer  to  workhouses,  houses  of  correction  or  other 
places  of  employment,  as  is  provided  by  law;  Provided^  that 
no  such  transfer  shall  be  made  of  any  convict  without  the 
order  of  the  court  in  which  he  was  convicted,  if  in  session,  or 
of  the  judge  thereof  in  vacation,  and  in  all  cases  a  report  of 
such  transfer  shall  be  made  to  the  court,  as  soon  as  may  be 
after  the  transfer,  and  entered  of  record."^ 

§  1007.  Who  may  be  Sent  to  Reform  School. — "Whenever  any 
boy  between  the  ages  of  ten  and  sixteen  is  convicted,  before 

'  R  S.,  413,  §447;  AimstrODg  v.  People,  37  Ills.,  460. 
^R.S.,  413,  §448. 
"  Id.,  §449. 
^  Id.,  §  450. 
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any  court  of  competent  jurisdiction,  of  any  crime  which,  if 
committed  by  an  adult,  would  be  punishable  by  imprisonment 
in  the  county  jail  or  penitentiary,  such  juvenile  offender  shall 
be  committed  by  order  of  such  court  to  said  state  reform 
school  for  a  term  not  less  than  one  year,  nor  more  than  live 
years :  Provided ,  that  when  the  crime  is  punishable  by  im- 
prisonment in  the  county  jail  the  court  may,  in  the  exercise 
of  its  discretion,  commit  such  offender  to  the  county  jail  for 
the  term  authorized  by  law  for  the  punishment  of  the  offense 
of  which  the  offender  is  convicted ;  and,  provided,  further, 
that  nothing  in  this  act  shall  be  construed  to  debar  any  court 
from  punishing  for  any  capital  offense  in  such  manner  as  is 
or  may  be  provided  by  law."^ 

§  1008.  A  Sentence  to  Imprisonment  in  the  Bridewell  of  the  city 
of  Chicago  is  legal.^ 

§  1009.  Sentence  of  Several  Persons  Jointly  Convicted. — AVhere 
several  persons  are  jointly  indicted  and  convicted  they  should 
be  sentenced  severally,  and  the  imposition  of  a  joint  fine  is 
erroneous.^ 

§  1010.  Jndgment  for  Costs.  —  The  statute  provides  that 
"when  any  person  is  convicted  of  an  offense  under  any  statute, 
or  at  common  law,  the  court  shall  give  judgment  that  the 
offender  pay  the  costs  of  the  prosecution."* 

§  1011.  Costs  where  Several  Defendants. — Where  several  per- 
sons are  jointly  indicted,  they  are  severally  liable  for  all  the 
costs  made  by  the  people  in  procuring  their  several  convic- 
tions; but  not  for  the  costs  of  each  other,  or  for  the  separate 
costs  made  by  the  peoi^le  against  their  co-defendants.^ 

§  1012.  Costs  where  the  Defendant  is  Successful. — Where  the 
defendant  is  successful  he  pays  his  own  costs  only;°  but  is  not 
entitled  to  a  judgment  against  the  jDCoplefor  them.    Such  de- 

'  R.  S.,  850,  §  12. 

"  Perry  v.  People,  14  Ills.,  496 ;  Bowers  d.  People,  17  Ills.,  375. 

=  Moody  B.  People,  30  Ills.,  319 ;  State  v.  Gay,  10  Mo.,  440. 

*  R  S.,  413,  §  451. 

"  Moody  V.  Peo?)le,  20  Ills.,  319. 

"  State  V.  Whitehead,  3  Murphy,  323 ;  State  v.  Hargate,  C.  &  N.,  63. 
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fendant  is  liable  to  pay  his  own  costs  to  the  proper  officer 
wliere  the  costs  accrue  in  the  Supreme  Court.* 

§  1013.  Commitment  to  Enforce  the  Payment  of  Costs  and  Flues. 
— "When  a  fine  is  inflicted,  the  court  maj'  order,  as  a  part  of 
the  jiidgment,  that  the  offender  be  committed  to  jail,  there 
to  remain  until  the  fine  and  costs  are  fully  paid  or  he  is  dis- 
charged according  to  law.'"" 

2.  The  Record. 

§  1014.  Defects  in  tlie  Record  for  which  Judgment  will  be  Re- 
versed. —  In  criminal  cases  the  judgment  ■will  be  reversed  where 
the  record  certified  to  the  Supreme  Court  fails  to  show  the 
time  and  place  of  holding  the  court  in  a  proper  caption.^  that 
the  grand  jurors  were  called,  impaneled  and  sworn  ;^  or  that 
the  indictment  upon  which  the  conviction  was  had  was  ever 
presented  by  the  grand  jurors  in  open  court ;^  or  in  cases  of 
treason  or  a  felony  that  the  prisoner  was  furnished  with  a  copy 
of  the  indictment  and  a  list  of  the  witnesses,  and  required  to 
plead  before  he  was  placed  on  trial;*  or  that  the  defendant  had 
been  arraigned  upon  the  indictment;'  or  that  the  defendant  had 
plead  to  the  indictment  before  trial;'  or  that  the  petit  jury 


'  Carpenter  «.  People,  3  Gilm.,  147. 

'  K.  S.,  413,  §453;  Metzker  v.  People,  14  Ills.,  101. 

'  McKinnej'  v.  People,  3  Gilm.,  540. 

'  Williams  v.  People,  54  Ills.,  434;  Sawyer  v.  State,  17  Ind.,  435 ;  Foster  v. 
State,  31  Missis.,  431 ;  Cody  d.  State,  3  How.  Missis.,  37 ;  State  i).  Schoenwald, 
31  Mo.,  147. 

'  Nomaquei).  People,  Breese,  110,  3d  Ed.,  14.5 ;  Gardiner!).  People,  3  Scam., 
84;  McKinuey  «.  People,  3  Gilm.,  540;  Ramey  u.  People,  3  Gilm.,  71;  Kel- 
ley  V.  People,  39  Ills.,  157;  Gardiner  ».  People,  30  Ills.,  430;  Yundt  v.  Peo- 
ple, 65  Ills.,  374;  Brown  d.  State,  7  Humph.,  155;  State  «.  Muzingo,  Meigs, 
113,  113;  Chappel  v.  State,  8  Yerg.,  166;  Greene  v.  State,  19  Ark.,  178;  Jen- 
kins V.  State,  30  Missis.,  480;  Adams  v.  State,  11  Ind.,  304;  Com.  d.  Cawood, 
3  Va.  Cas.,  537 ;  Hite  ».  State,  9  Yerg.,  198. 

'  McKinney  i>.  People,  3  Gilm.,  540;  Yundt  o.  People,  65  Ills.,  374. 

'  McKinney  «.  People,  3  Gilm.,  551 ;  Aylesworth  v.  People,  65  Ills.,  301. 

"  Johnson  fl.  People,  33  Ills.,  317;  Yundt  u  People,  65  Ills.,  374;  McKin- 
ney !).  People,  3  Gilm.,  551 ;  Aylesworth  «.  People,  65  Ills.,  301. 
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were  impaneled  and  sworn ;'  or  that  the  place  where  the 
offense  was  committed  was  within  the  county  and  jurisdic- 
tion of  the  court  ;^  or  that  there  was  a  verdict  and  judgment.' 
"Where  the  original  record  in  the  circuit  court,  as  shown  by  the 
transcript,  contains  noplacita  or  convening  order  of  the  court, 
such  defect  is  a  ground  for  a  reversal  of  the  judgment.*  Such 
a  record  cannot  be  aided  by  a  bill  of  exceptions.^ 

§1015.  When  Jndgment  will  not  be  Reversed  for  Omissions  in 
the  Record — Bill  of  Exceptions. —  The  judgment  will  not  be  re- 
versed for  the  reason  that  the  record  does  not  show  affirma- 
tively that  the  grand  or  petit  jury  were  summoned  or  im- 
paneled in  accordance  with  the  statute;*  or  that  the  record 
does  not  show  that  the  requisite  number  of  grand  jurors  was 
present  at  the  time  of  the  organization  of  the  body;'  or  that  the 
record  does  not  contain  the  names  of  the  grand  jurors^  or  petit 
jurors;'  or  that  the  record  does  not  contain  the  form  of  the 
oath  administered  to  the  grand  jurors,  if  it  appears  that  they 
were  sworn ;""  or  that  the  record  does  not  show  that  the  name  o  f 
the  foreman  of  the  grand  jury  was  indorsed  upon  the  back  of  the 
indictment;"  or  that  the  record  does  not  show  that  the  names  of 
the  witnesses  on  whose  evidence  the  indictment  was  found  were 
indorsed  upon  the  back  of  the  indictment;"  or  in  case  of  an 

'  1  Bish.  C.  P.  &  PI.,  1183;  Nels  ».  State,  2  Texas,  280;  Boose  «.  State,  10 
Ohio  S.,  575 ;  McKinney  v.  People,  2  Gilm.,  551. 

■^  1  Bisli.  Cr.  P.,  §  364 ;  People  «.  Miller,  14  John.,  371. 

^  McKinney  ■o.  People,  3  Gilm.,  540. 

<  P.  M.  L.  Co.  v.  City  of  Chicago,  56  Ills.,  304;  Rich  v.  City  of  Chicago, 
59  Ills.,  287  ;  Lawrence  o.  Fast,  20  Ills., 338;  Dukes  «.  Rowley,  24  Ills.,  310; 
Truett  v.  Griffin,  61  Ills.,  26. 

=  P.  M.  L.  Co.  B.  City  of  Chicago,  56  Ills.,  304. 

=  Stone  9.  People,  2  Scam.,  336;  Schirmer  v.  People,  33  Ills.,  276. 

'  Williams  v.  People,  54  Ills.,  424. 

'Id. 

>  Tm-ns  x>.  Com.,  6  Met.,  334. 

>°  Bell  ».  State,  5  Engl.,  536 ;  Wrockledge  ».  State,  1  Iowa,  167 ;  Biveus  ». 
State,  6  Engl.,  455 ;  Arthur  n.  State,  3  Texas,  403 ;  Drake  v.  Brander,  8  Texas, 
351 ;  Pierce  v.  State,  13  Texas,  210 ;  Russel  v.  State,  10  Texas,  288 ;  State  ». 
Schoenwakl,  81  Mo.,  147. 

"  Gardiner  «.  People,  3  Scam.,  83. 

"  McKinney  •o.  People,  2  Gilm.,  551 ;  Gardiner  o.  People,  3  Scam.,  85. 
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indictment  for  malicions  mischief  or  false  imprisonment  that 
it  does  not  appear  from  the  record  that  the  name  of  tlie  prose- 
cutor was  indorsed  on  tlie  indictment;^  or  that  it  does  not  ap- 
pear from  tlie  record  what  disposition  was  made  of  the  jury 
at  the  adjournment  of  the  court;  or  that  the  jury  was  placed 
in  charge  of  a  sworn  officer  at  the  time  they  retired  to  deliber- 
ate of  their  verdict  as  required  by  the  statute;-  for  these  ob- 
jections must  be  taken  at  the  proper  time  by  the  proper  mo- 
tion, and  the  question  saved  by  a  bill  of  exceptions  in  which 
case  they  may  be  made  available  upon  error.' 

§  1016.  Record  of  the  Presence  of  the  Prisoner.  —  Where  the 
personal  presence  of  the  defendant  is  necessary  in  point  of 
law  the  record  must  show  the  fact.^  Yet  this  need  not  be  by 
express  averment;  for  if  the  fact  of  the  presence  results  nec- 
essarily from  other  matters  stated,^  or  if  the  presence  is  once 
stated,  and  it  clearly  appears  from  the  whole  record  to  have 
been  continuous,  this  will  be  sufficient.'  Therefore  where  a 
record  in  a  criminal  case  shows  the  arraignment  of  the  pris- 
oner, his  personal  presence  is  also  thereby  shown,  for  his  ar- 
raignment involves  his  personal  appearance.  In  such  case  if 
no  interval  appears  by  the  record  between  the  arraignment  of 
the  prisoner,  the  trial,  verdict  and  judgment,  the  presumption 
ia  that  he  remained  in  court  during  the  whole  time,  including 
the  moment  when  sentence  was  passed  by  the  court.'  It  has 
been  held  in  a  case  of  felony,  that  the  record  must  show  that 


'  VezainB.  People,  40  Ills.,  397;  Winsliip  v.  People,  51  Ills.,  297. 

"  McKinney  v.  People,  3  Gilm.,  5-40 ;  Morton  v.  People,  47  Ills.,  476. 

"Stone  V.  People,  2  Scam.,  326  ;  McKinney  v.  People,  2  Gilm.,  551;  JSTo- 
maque  v.  People,  Breese,  110,  2d  Ed.,  145 ;  Gardiner  v.  People,  3  Scam.,  83. 

'  1  Bish.  Or.  P.,  §1180;  Scaggs  v.  State,  8  Sm.  &  M.,  722;  Sperrj  v.  Com., 
9  Leigh,  623 ;  Sailor  v.  State,  1  Barring.,  357 ;  Duna  v.  Com.,  6  Barr.,  384 ;  Dj^- 
son  V.  State,  26  Missis.,  362;  State  v.  Mathews,  20  Mo.,  55;  State  v.  Cross,  27 
Mo.,  332;  Hooker  v.  Com.,  13  Grat.,  763,  768;  Safford  v.  People,  1  Park.  Cr. 
R.,  476. 

'  Stephens  v.  People,  4  Park.  Cr.  B.,  396;  State  v.  Langford,  Busbee,  436; 
Sweeden  v.  State,  19  Ark.,  205 ;  State  v.  Craton,  6  Ired.,  164. 

"  Rhodes  v.  State,  23  Ind.,  24 ;  Jeffries  «.  Com.,  12  Allen,  145 ;  State  v. 
Wood,  17  Iowa,  18;  Stephens  v.  People,  19  N.  Y.,  549,  4  Park.  Cr.  R.,  396. 

'  Schirmer  v.  People,  33  Ills.,  276. 
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the  court  demanded  of  the  defendant  what  he  had  to  say  why 
judgment  should  not  be  pronounced  against  him,'  but  the 
better  opinion  is  that  this  is  not  necessary  in  this  state.^ 

§1017.  Record,  how  Made — Transcript.  —  The  statute  pro- 
vides that  clerks  of  courts  "  shall  enter  all  judgments,  decrees 
and  orders  of  their  respective  courts  before  the  final  adjourn- 
ment of  the  respective  terms  thereof,  or  as  soon  thereafter  as 
practicable.'  In  a  criminal  case  the  clerk  is  not  required  to 
make  a  complete  record.  It  is  his  duty  to  take  daily  min- 
utes of  the  proceedings,  and  as  soon  as  practicable,  to  enter 
them  in  the  propei-  form  in  the  order  book,  which,  with  the 
files,  make  the  record  of  the  cause.  From  these  he  makes 
out  his  transcript  for  the  supreme  court.** 

§  1018.  What  a  Part  of  the  Record.  —  The  indictment,  plead- 
ings, orders  of  court  and  judgment,  are  a  part  of  the  record 
and  should  be  inserted  in  it,  and  should  not  be  inserted  in 
the  bill  of  exceptions."  A  bill  of  exceptions  when  properly 
settled,  signed  and  sealed  by  the  judge,  and  filed,  becomes  a 
part  of  the  record.*^  A  bill  of  particulars'  or  an  afiSdavit'  is 
not  a  part  of  the  record  unless  brought  into  it  by  a  bill  of  ex- 
ceptions. The  minutes  of  the  judge  on  his  docket  are  no 
part  of  the  record.' 

§  1019.  In  Cases  not  Capital,  the  Time  when  the  Sheriff  shall  Ex- 
ecute the  Sentence  of  the  court,  forms  no  j)art  of  the  judgment 
and  sentence,  and  need  not  be  entered  of  record.'" 


'  Safford  v.  People,  1  Park.  Or.  R.,  476. 

'  Schirmer  v.  People,  33  Ills.,  379 ;  MoKluney  v.  People,  2  Gilin.,  540. 
=  R.  S.,  261,  §  14. 

*  Schirmer  i>.  Peoplr,  33  Ills.,  282;  Tilclon  ».  Johnson,  6  Gush.,  354;  Balch 
T.  Shaw,  7  Gush.,  283;  Tray  v.  Wenzel,  8  Gush.,  315. 

'  Saflford  j).  Vail,  22  Ills.,  337;  Whiting  v.  Fuller,  22  Ills.,  33. 

"  Holmes  v.  Parker,  1  Scam.,  567. 

'  Eggleston  «.  Buck,  34  Ills.,  263;  Scofleld  v.  Settle)-,  81  Ills.,  516. 

"  Vandmff  B.  Graigg,  14  Ills.,  394. 

'  McGormick  v.  Wheeler,  36  Ills.,  115;  Sattler  v.  People,  59  Ills.,  68. 

'"  Morton  v.  People,  47  Ills.,  468. 
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Randolph  County  Oircuit  Court,  ) 
Septemlier  Term,  A.  D.  1863.     ) 
At  a  Circuit  Court  begun  and  held  at  the  court-house  in  the  city  of  Chester, 
in  and  for  the  county  of  Randolph,  state  of  Illinois,  on  Monday, 
the  fourteenth  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-three.    Present  (the  judge  and  oilier  offi- 
cers of  the  court). 
John  Campbell,  sheriflf  of  said  county,  returned  into  court  the  names  of 
the  following  persons  selected  by  the  county  hoard  of  the  said  county  to 
serve  as  a  grand  jury  at  this  term  of  said  court,  to  wit.  (insert  their  names). 

And  upon  the  calling  of  the  said  grand  jury,  each  of  said  persons  re- 
sectively  answered  to  their  names,  whereupon  the  court  appointed  said  Jon- 
athan Chestnutwood  foreman,  and  the  said  jury  was  duly  impaneled  and 
sworn  as  a  grand  inquest  for  the  people  of  the  state  of  Illinois  to  inquire 
for  the  body  of  the  county,  etc.,  and  after  receiving  their  charge  from  the 
court  retired  to  their  room  to  consider  of  their  presentments,  Edward  Bui'- 
chire  being  sworn  as  attending  officer. 

Randolph  County  Circuit  Court,  September,, A.  D.  1863. 

September  Term,  1863,  of  the  Randolph  Circuit  Court.  The  grand  jury 
is  organized  this  14th  day  of  September,  1863,  by  appointing  J.  Chestnut- 
wood,  foreman  of  the  grand  j  ury. 

The  grand  jury  for  their  first  report  into  open  court  this  15th  day  of  Sep- 
tember, report  as  true  bills  of  indictment,  the  following  bills  into  open 
court,  in  words  and  figures  following: 

The  People  v.  William  Schirmer,  indicted  for  murder  (here  insert  copy  of 
the  indictment  indorsed  thus) : 

The  People. 

V. 

William  Schirmer. 
A  True  Bill. 

J.  CHBSTNtTTWooD,  Foreman. 
Witnesses,  etc.  (naming  them.) 
Filed  Sept.  15,  1863. 

S.  St.  Vrain,  Clerk. 
The  following  is  the  order  of  the  court : 

Randolph  County  Circuit  Court. 
September  Term,  A.  D.  1863. 
Sept.  17, 1863. 
The  People  of  the  State  of  Illinois  "I 

TO.  y     Indictment  for  Murder. 

William  Schirmer.  J 

And  now  on  this  day  comes  the  people  by  Watts  0.  Melveny  Johnson 
and  J.  B.  Underwood,  and  the  defendant  by  Snyder  &  Barnum,  and  the  de- 

'  This  form  was  held  sufficient.    Schirmer  v.  People,  33  Ills.,  377. 
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fendanthaving  been  furnished  withacopyof  the  indictment  and  alistof  the 
regular  panel  of  the  jurors,  etc.,  the  defendant  is  arraigned  and  enters  the 
plea  of  not  guilty;  whereupon  the  trial  commences  and  the  regular  panel  of 
the  jury  being  exhausted,  the  sheriff  of  said  county  is  ordered  to  summons 
from  the  by-standers  six  jurors,  etc.,  which  is  done,  and  the  names  of  the  so 
summoned  jurors  given  to  the  defendant's  attorney,  whereupon  came  the  ju- 
rors of  the  jury  selected  in  this  cause,  to  wit.  (insert  the  names  of  the  jurors) 
twelve  good.and  lawful  men,  who  being  elected,  tried  and  duly  sworn  a  true 
verdict  to  render  in  said  cause,  etc.  And  the  said  jury  after  hearing  the  evi- 
dence and  arguments  of  counsel  in  said  cause,  and  after  retiring  to  consider 
of  their  verdict,  returned  into  court  the  following  verdict,  September  18th, 
1863,  "We  the  jury  find  the  defendant  guilty  of  manslaughter,  and  fix  the 
term  of  his  confinement  in  the  penitentiary  for  and  during  his  natural 
life.  Whereupon  the  court,  being  fully  advised  of  and  concerning  said  case, 
verdict,  evidence,  etc.,  doth  order  and  adjudge  that  said  William  Schir- 
mer  be  sentenced  to  the  penitentiary  of  the  state  of  Illinois  for  the  space 
and  term  of  his  natural  life  at  hard  labor,  except  one  day  of  the  time,  which 
is  to  be  solitary  confinement  in  said  penitentiary;  and  that  the  sheriff  of 
Eandolph  county  see  that  this  order  be  executed,  etc.,  and  that  said  people 
have  their  costs,  etc. 

FOKM    OF  CEBTIFICATB  TO   BE   ATTACHED. 

State    of  Illinois,  ) 
Eandolph  County.  ) 

I,  S.  St.  Vrain,  clerk  of  the  circuit  court,  within  and  for  the  county 
and  state  aforesaid,  do  hereby  certify  the  foregoing  to  be  a  full,  true  and 
complete  copy  of  the  proceedings  in  the  circuit  court,  in  the  case  of  the 
People  of  the  State  of  Illinois  v.  William  Schirmer,  as  appears  of  record, 
and  on  the  files  in  my  oflice. 

In  testimony  whereof  I  have  hereunto  subscribed  my 

(  a         f~n       ~  )  liaud  and  afiixed  the  official  seal  of  my  office  at 

Court  attached!  ^'^  "''^  °f  Chester,  Illinois,  this  18th  day  of  No- 

( )  vember,  A.  D.  1863. 

S.  St.  Vkain,  Clerk. 

§  1020.  Record  and  Transcript,  how  Amended. — If  a  party  de- 
sires the  amendment  or  correction  of  a  record  after  the  term 
at  which  the  cause  was  tried  he  may  on  proper  notice  apply 
therefor  in  open  court  and  have  the  amendment  appear  from 
an  order  of  court  entered  in  term  time,  but  the  record  cannot 
be  amended  except  by  an  order  of  the  court  made  in  term 
time.'     During  the  term  at  which  a  cause  is  tried  the  record 

'  1  Bish.  Cr.  P.,  §  1160 ;  Wiillahan  ».  People,  40  Ills.,  103 ;  Goodrich  v.  City 
of  Minock,  63  Ills.,  123 ;  Newman  v.  Ravencroft,  67  Ills.,  496. 
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may  be  corrected  or  amended  so  as  to  correspond  with  the 
facts  by  the  clerk,'  or  by  the  direction  of  the  court.^  And 
the  court  may  during  the  term  modify  or  expunge  its  orders, 
judgments  and  the  like."  "Where  the  alterations  in  a  tran- 
script are  noted  in  the  margin  thereof  and  apparently  in  a 
different  handwriting  and  in  different  ink,  in  the  absence  of 
some  explanation  or  statement  of  the  clerk  that  he  made 
such  altei'ations,  the  Supreme  Court  will  not  recognize  them. 
Where  such  changes  are  found  on  the  transcript,  to  secure 
their  recognition  there  must  be  evidence  that  they  were  prop- 
erly Taade.^ 

3.  Execution  of  Judgment. 

§  1021.  Death  Penalty — Manner  of  Inflicting.  —  The  statute 
provides  that  "the  manner  of  inilicting  the  punishment  of 
death  shall  be  by  hanging  the  person  convicted  by  the  neck 
until  dead,  at  such  time  as  the  court  shall  direct,  not  less  than 
fifteen  nor  more  than  twenty-five  days  from  the  time  sentence 
is  pronounced:  Provided,  the  day  set  shall  not  occur  before  the 
tenth  day  of  the  term  of  the  Supreme  Court  occurring  (in 
either  of  the  grand  divisions)  next  after  the  pronouncing  of 
the  judgment;  and,  provided,  that  for  good  cause  the 
court  or  governor  may  prolong  the  time.  At  the  ex- 
piration of  the  time  so  prolonged,  the  judgment  shall  be  ex- 
ecuted the  same  as  if  that  were  the  time  fixed  by  the  judg- 
ment for  the  execution  thereof."* 

§  1022.  Place  of  Inflicting. — "Whenever  any  person  shall  be 
condemned  to  suffer  death  by  hanging  for  any  crime  of  which 
such  person  shall  have  been  convicted  in  any  court  of  this 

>  Schirmer  v.  People,  33  Ills.,  282. 

^  Read  v.  Sutton,  2  Cush.,  115 ;  Weighork  v.  State,  7  Md.,  442 ;  Gibson  v. 
Com.,  2  Va.  Cas.,  Ill ;  Com.  ».  Quann,  2  Va.  Cas.,  89;  Franklin  v.  State,  28 
Ala.,  9;  Mayo  ».  Jones,  N.  C,  231;  Leslie  v.  Fischer,  62  Ills.,  118. 

=  Com.  V.  Goddard,  14  Mass.,  455,  458 ;  Com.  u.  Weymouth,  2  Allen,  144 ; 
State  «.  Nutting,  39  Me.,  359. 

*  Bcott  i>.  People,  63  Ills.,  509. 

'  R.  S.,  413,  §  439. 
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state,  such  punishment  shall  be  inflicted  within  the  walls  of 
the  prison  of  the  county  in  which  such  conviction  shall  have 
taken  place,  or  within  a  yard  or  inclosure  adjoining  such 
prison.'" 

§  1023.  Where  Prisoner  to  Remain  before  Execution. — It  is  not 
erroneous  after  a  change  of  venue  upon  conviction  for  mur- 
der to  order  that  the  prisoner  remain  in  the  jail  of  the  county 
where  he  is  convicted  and  where  the  sentence  of  death,  which 
is  the  punishment,  is  to  be  imposed.^ 

§  1024.  Duty  of  Slieriff  at  Execution.  —  "  It  shall  be  the  duty 
of  the  sheriff,  or  the  deputy  sheriff  of  the  county,  to  be  present 
at  such  execution,  and  by  at  least  three  days'  previous  notice, 
to  invite  the  presence  of  the  judges,  prosecuting  attorney,  and 
clerks  of  the  courts  of  the  said  county,  together  with  two  phy- 
sicians and  twelve  reputable  citizens,  to  be  selected  by  said 
sheriff  or  his  deputy.  And  the  said  sheriff  or  deputy  shall  at 
the  request  of  the  criminal  permit  such  ministers  of  the  gos- 
pel, not  exceeding  three,  as  said  criminal  shall  name,  and  any 
of  the  immediate  relatives  of  said  criminal,  to  be  present 
at  said  execution,  and  also  such  officers  of  the  prison,  deputies 
and  constables  as  shall  by  him  be  deemed  expedient  to  have 
present;  but  no  other  persons  than  those  herein  mentioned 
shall  be  permitted  to  be  present  at  such  execution,  nor  shall 
any  person,  not  a  relative  of  the  criminal,  under  the  age  of 
twenty-one  years,  be  allowed  to  witness  the  same.'" 

§  1025.  Certificate  of  Execution.  —  "  The  sheriff  or  his  deputy, 
or  the  judges  attending  such  execution,  shall  prepare  and  sign 
officially  a  certificate,  setting  forth  the  time  and  place  thereof, 
and  that  such  criminal  was  then  and  there  executed,  in 
conformity  to  the  sentence  of  the  court  and  the  provisions  of 
this  act;  and  shall  procure  to  said  certificate  the  signatures 
of  the  other  public  officers  and  persons,  not  relatives  of  the 
criminal,  who  witnessed   such    execution,  which  certificate 

'R.  S.,  412,  §440. 

»  Jackson  v.  People,  18  Ills.,  269 

'  R.  S.,  412,  §441. 
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shall  be  filed  with  the  clerk  of  the  court  where  the  conviction 
of  such  criminal  was  had."' 

§1026.  Disposition  of  Body.  —  "The  court  may  order,  on  the 
application  of  any  respectable  surgeon  or  surgeons,  that  the 
body  of  the  convict  shall,  after  death,  be  delivered  to  such 
surgeon  or  surgeons  for  dissection,  unless  the  same  be  ob- 
jected to  by  some  relative  of  the  convict."^ 

§  1027.  Judgment  a  Lien  on  Property  Real  and  Personal. — 
"The  property,  real  and  personal,  of  every  person  who  shall 
be  convicted  of  any  offense,  shall  be  bound,  and  a  lien  is 
hereby  created  on  the  proj3erty,  both  real  and  personal,  of 
every  such  offender,  not  exempt  from  execution  or  attach- 
ment, from  the  time  of  finding  the  indictment,  at  least  so  far 
as  will  be  sufficient  to  pay  the  fine  and  costs  of  prosecution. 
The  clerk  of  the  court  in  which  the  conviction  is  had  shall, 
at  the  end  of  the  term,  issue  an  execution  for  every  fine  that 
shall  have  been  imposed  during  the  term,  and  remains  un- 
paid, and  all  costs  of  conviction  rem.aining  unpaid;  in  which 
execution  shall  be  stated  the  day  on  which  the  arrest  was 
made,  or  indictment  found,  as  the  case  may  be.  The  exe- 
cution may  be  directed  to  the  proper  officer  of  any  county  in 
this  state.  The  officer  to  whom  such  execution  is  delivered 
shall  levy  the  same  upon  all  the  estate,  real  and  personal, 
of  the  defendant  (not  exempt  from  execution),  possessed  by 
him  on  the  day  of  the  arrest  or  finding  of  the  indictment,  as 
stated  in  the  execution,  and  any  such  property  subsequently 
acquired;  and  the  property  so  levied  upon  shall  be  advertised 
and  sold  in  the  same  manner  as  in  civil  cases,  with  the  like 
rights  to  all  parties  that  may  be  interested  therein.  It  shall 
be  no  objection  to  the  selling  of  any  property  under  such  ex- 
ecution that  the  body  of  the  defendant  is  in  custody  for  the 
fine  or  costs  or  both."^ 

§  1028.  Acknowledgment  of  Judgment. — "If  the  person  con- 
victed, together  with  one  or  more  sufficient  sureties,  will  ac- 

iRS.,  412,  §442. 
■'  Id.,  443. 
'Id., 413,  §453 
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knowledge  a  judgment  in  favor  of  the  people  of  the  state  of 
Illinois  for  the  amount  of  the  fine  and  costs,  or  the  costs  only, 
when  no  fine  is  imposed,  the  court  shall  cause  the  same  to 
be  entered  in  full  satisfaction  of  the  fine  and  costs,  or  costs 
only,  with  a  direction  that  if  the  judgment  is  not  paid  within 
five  months  from  the  time  of  entering  the  same,  execution 
shall  be  issued  thereon,  and  the  defendant  shall,  upon  the 
entering  of  such  judgment,  be  discharged  from  imprison- 
ment on  account  of  such  fine  or  ci)sts,  but  he  shall  not  there- 
bj'  be  discharged  from  any  imprisonment,  which  is  made  a 
part  of  his  punishment,  not  dependent  upon  the  payment  of 
the  fine  or  costs.  Such  judgment  shall  be  a  lien  upon  all  the 
real  estate  of  the  persons  acknowledging  the  same,  from  the 
date  of  its  entry.  If  the  judgment  so  entered  is  not  paid 
within  five  months  from  the  entry,  it  may  be  enforced  by  ex- 
ecution, in  the  same  manner  as  other  judgments  at  law.  Such 
judgment  may  be  acknowledged  in  vacation  before  the  clerk 
of  the  court,  and  he  may  in  such  case  approve  of  the  surety; 
and  a  judgment  so  acknowledged  shall  have  the  same  force 
and  eflPect  from  the  date  of  the  entry  as  if  entered  in  term 
time  in  open  court.  "^ 

§  1029.  Discharge  of  Pauper. — "Whenever  it  shall  be  made 
satisfactorily  to  appear  to  the  court,  after  all  legal  means 
have  been  exhausted,  that  any  person  who  is  confined  in  jail 
for  any  fine  or  costs  of  prosecution,  for  any  criminal  offense, 
hath  no  estate  wherewith  to  pay  such  fine  and  costs,  or  costs 
only,  it  shall  be  the  duty  of  said  court  to  discharge  such  per- 
son froni  further  imprisonment  for  such  fine  and  costs,  which 
discharge  shall  operate  as  a  complete  release  of  such  fine  and 
costs:  Provided,  that  nothing  herein  shall  authorize  any  per- 
son to  be  discharged  from  imprisonment  before  the  expira- 
tion of  the  time  for  which  he  may  be  sentenced  to  be  im- 
prisoned, as  a  part  of  his  punishment.'" 

§  1030.  Convict  Conveyed  to  the  Penitentiary. — "When  a  con- 
vict shall  be  sentenced  to  imprisonment  in  the  penitentiary, 

'R.  S.,414,  §454. 
'Id.,  §455. 
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the  clerk  of  the  court  shall  forthwith  deliver  a  certified  copy 
of  the  judgment  to  the  sheriif  or  other  proper  officer  of  the 
county,  who  shall  without  delay  convey  the  convict  to  the 
penitentiary  of  the  state,  and  deliver  him  to  the  warden  there- 
of.'" 

§  1031.  Powers  of  Sheriff  while  Conveying  Convict.  —  "The 
sheriff,  while  conveying  the  convict  to  the  penitentiary,  shall 
have  the  same  power  to  require  the  aid  of  any  citizen  of  tliis 
state  in  securing  such  convict,  or  retaking  him  if  he  shall 
escape,  as  he  would  have  in  his  own  county,  and  any  person 
who  shall  refuse  or  neglect  to  assist  such  sheriff  when  requir- 
ed, shall  be  liable  to  the  same  penalty  as  in  other  case  of 
neglect  or  refusal  to  join  a  posse  conutatus  when  lawfully  re- 
quired."^ 

'R.  S.,  414,  §456. 
"Id.,  §457. 
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SECTION  X. 
Writs  of  Eeeob. 

§  1032.  Provisions  of  the  Statute  as  to  Exceptions. 

1033.  Bill  of  Exceptions,  when  Necessary. 

1034.  Kequisites  of  a  Bill  of  Exceptions. 

1085.  Preparing,  Settling  and  Filing  the  Bill  of  Exceptions. 

1036.  Amendment  of  a  Bill  of  Exceptions. 

1037.  Writs  of  Error  in  Capital  Cases. 

1038.  Sentence,  when  the  Judgment  is  Affirmed. 

1039.  Writs  of  Error  in  Other  Cases. 

1040.  Supersedeas  in  Other  Cases. 

1041.  Issued,  how. 

1043.  What  cannot  be  Assigned  for  Error. 

1043.  Letting  to  Bail. 

1044.  Kecognizance  Taken  by  Sheriff  or  Warden — How  Returnable. 

1045.  When  Judgment  AlHrmed — Proceedings  Thereon. 

1046.  Surrender  of  Prisoner  on  Affirmance  of  the  Judgment. 

1047.  Time  of  Service. 

1048.  Returning  Prisoner  for  Trial. 

1.  The  Bill  of  Exceptions. 

§  1032.  Provisions  of  the  Statute.  —  The  statute  provides  that 
"  exceptions  may  be  taken  in  criminal  cases  and  bills  of  ex- 
ceptions shall  be  signed  and  sealed  by  the  jndge,  and  entered 
of  record,  and  error  may  be  assigned  thereon  by  the  defend- 
ant the  same  as  in  civil  cases :  Provided,  that  in  no  criminal 
case  shall  the  people  be  allowed  an  appeal,  writ  of  error  or 
new  trial.'" 

§  1033.  Bill  of  Exceptions,  when  Necessary.  —  The  office  of  a 
bill  of  exceptions  is  to  introduce  matter  into  the  record 
which  otherwise  would  not  be  a  part  of  it,  but  where  the  rec- 
ord shows  upon  its  face  all  of  the  necessary  proceedings  and 

'  R.  S.,  411,  §437.  No  appeal  is  allowed  in  a  criminal  case.  Mohler  e. 
People,  24  Ills.,  27. 
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decisions,  a  bill  of  exceptions  is  unnecessary.'  If,  however,  the 
matter  does  not  properly  belong  to  the  record,  the  court  and 
not  the  clerk  must  certify  an  exception  to  bring  it  before  the 
appellate  court.^  Therefore,  if  the  clerk  certifies  an  exception 
to  the  overruling  of  a  motion  for  a-new  trial,'  or  copies  an  af- 
fidavit,* stipulation^  or  deposition,*  a  note  read  on  the  trial, 
or  any  other  evidence'  into  the  transcript  not  contained  in  a 
bill  of  exceptions,  or  makes  any  entry  in  the  record  which  does 
not  properly  belong  there,'  it  does  not  thereby  become  a  part 
of  the  record,  and  cannot  be  considered  by  the  appellate  court. 
An  exception  taken  to  overruling  a  demurrer  is  improper, 
for  without  a  bill  of  exceptions  the  point  saves  itself,  being  a 
part  of  the  record  by  the  demurrer.'  N^either  is  it  necessary  to 
except  to  the  decision  of  the  court  in  overruling  a  motion  in 
arrest  of  judgment,  for  such  motion  is  a  part  of  the  record 
and  saves  itself  without  the  necessity  of  a  bill  of  exceptions.'" 


'  Chicago  M.  &  St.  Paul  R.  R.  Co.  v.  Melville,  66  Ills.,  339;  Waterman  v. 
Caton,  55  Ills.,  94 ;  Randolph  v.  Emericli,  13  Ills.,  344 ;  Nichols  «.  People, 
40  Ills.,  395;  Van  Dusen  v.  Pomeroy,  34  Ills.,  389;  Gallimore  v.  Dazy,  13 
Ills.,  143;  Lowe  ».  Moss,  13  Ills.,  478;  Joliet  &  N.  R.R.  Co.  v.  Jones,  30111s., 
335;  McKindley  v.  Buck,  43  Ills.,  490;  Swift  t).  Castle,  33  Ills.,  309;  Kitchell 
V.  Burgwin,  21  Ills.,  40. 

'  Boyle  V.  Levings,  38  Ills.,  316;  Hay  v.  Hays,  56  Ills.,  843;  Drew  v.  Beal, 
63  Ills.,  164. 

3  Boyle  V.  Levings,  38  Ills.,  316;  Lucas  v.  Farrington,  31  Ills.,  33;  Gill  v. 
People,  43  Ills.,  333. 

•  Magher  v.  Howe,  13  Ills.,  379 ;  Cummings  v.  McKinney,  4  Scam.,  58 ; 
Saunders  v.  McCollins,  4  Scam.,  419;  Mann  v.  Russell,  11  Ills.,  586;  Miller 
■!).  Metzger,  16  Ills.,  39 ;  Lucas  v.  Farring-ton,  21  Ills.,  31 ;  Schlump  v.  Reid- 
eredorf,  38  Ills.,  68 ;  Swain  v.  Cawood,  2  Scam.,  506 ;  Horn  v.  Neu,  63  Ills., 
539 ;  Van  Pelt  «.  Dunford,  58  Ills.,  145 ;  McDonald  v.  Arnont,  14  Ills.,  58 ; 
Vandruf  «.  Craig,  14  Ills.,  395 ;  Corey  v.  Russell,  3  Gilm.,  366 ;  Edwards  v. 
Patterson,  5  Gilm.,  136;  Petty  v.  Scott,  5  Gilm.,  309;  Holmes  «.  People,  5 
Gilm.,  478. 

»  Wilson  !).  McDowell,  65  Ills.,  533. 

•  Moss  V.  Flint,  13  Ills.,  572. 

'  Newman  v.  Ravenscroft,  67  Ills.,  496. 
'  Gill  «.  People,  43  Ills.,  333. 

•  Hawk  V.  McCullough,  31  Ills.,  333;  Hamlin  v.  Reynolds,  33  Ills.,  307; 
Hough  V.  Baldwin,  16  Ills.,  293. 

1"  Mix  V.  Nettleton,  39  Ills.,  345 ;  Nichols  v.  People,  40  Ills.,  395. 
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But  in  the  case  of  all  other  motions,* — including  motions  for  a 
new  trial,^  for  a  change  of  venue,'  or  to  discharge  the  prisoner 
from  arrest,^  or  to  quash  the  indictment,  for  the  reason  that 
the  name  of  the  foreman  of  the  grand  jury,'  or  that  the  name 
of  the  prosecutor,^  or  that  the  names  of  the  witnesses,'  is  or  are 
not  indorsed  upon  it, — the  only  way  in  which  the  circuit  court 
can  state  the  facts  connected  with  them,  and  its  action  in 
overruling  such  motions  in  order  to  be  reviewed  in  the  Su- 
preme Court,  is  to  preserve  the  motions  and  the  action  of  the 
court  thereon  in  a  bill  of  exceptions.*  It  must  appear  by  the 
bill  of  exceptions,  not  only  that  the  motion  was  made,  but  al- 
so that  when  it  was  overruled  the  defendant  then  and  there 
excepted,  or  the  action  of  the  circuit  court  will  not  be  re- 
viewed by  the  Supreme  Court.'  Where  the  defendant  moved 
for  a  new  trial,  for  the  reason  that  the  verdict  was  insufficient, 
which  motion  was  overruled  by  the  circuit  court,  but  the  de- 
fendant did  not  except,  the  Supreme  Court  on  error  held  that 
the  defendant  should  have  moved  to  have  set  aside  the  ver- 
dict, and  upon  the  overruling  of  the  motion  taken  an  excep- 
tion to  the  ruling  and  preserved  the  motion  and  exception  by 
a  bill  of  exceptions,  but  that  not  having  done  so  he  must  be 
considered  as  acquiescing  in  the  ruling  and  judgment  of  the 
court.'"    The  presumption  is,  except  in  those  cases  where  the 

'  Troy  V.  Riley,  3  Scam.,  359;  Snell  v.  Trustees,  58  Ills.,  390. 

^  Pottle  ».  McWhorter,  13  Ills.,  454;  Smith  v.  Kahili,  17  Ills.,  67;  Boyle  v. 
Levings,  38  Ills.,  814;  Gill  v.  People,  43  Ills.;  331. 

'  Chicago,  Milwaukee  and  St.  Paul  R.  R.  Co.  v.  Melville,  66  Ills.,  329. 

'  Mingia  «.  People,  54  Ills.,  378;  Jones  v.  People,  53  Ills.,  356. 

"  Gardiner  t>.  People,  3  Scam.,  85. 

"  Vezain  v.  People,  40  Ills.,  397 ;  Winship  v.  People,  51  Ills.,  396. 

'  McKinney  ».  People,  3  Gilm.,  553 ;  Morton  v.  People,  47  Ills.,  468. 

»  Gill  V.  People,  43  Ills.,  331 ;  Lucas  v.  Farrington,  21  Ills.,  33;  Selby  v. 
Hutchinson,  4  Gilm.,  336;  Gaddy  v.  McLeave,  59  Ills.,  183. 

"  Gill  v.  People,  43  Ills.,  333;  Pottle  v.  McWhorter,  13  Ills.,  454;  Drew  «. 
Beal,  62  Ills.,  164;  Smiths.  Kahili,  17  Ills.,  67  ;  Boyle  ».  Levings,  38  Ills., 
314 ;  Lucas  v.  Farrington,  21  Ills.,  32 ;  Dickhut  v.  Durrell,  11  Ills.,  83 ;  Gib- 
bons i>.  Johnson,  3  Scam.,  63 ;  Miere  v.  Bush,  8  Scam.,  23 ;  Leigh  v.  Hodges, 
3  Scam.,  17 ;  Jones i>.  People, 58  Ills.,  366 ;  Cummings  v.  McKinney,  4  Scam., 
57;  Johnson  i).  Gillet,  52  Ills.,  358;  Daniels  v.  Shields,  38  Ills.,  197. 

'°  Gill  V.  People,  42  Ills.,  322;  Chittenden  s.  Evans,  48  Ills.,  52;  Schlencker 
0.  Kisley,  3  Scam:,  483. 


THE   BILL    OF  EXCEPTIONS.  725 

judgment  may  be  arrested  for  the  defects  in  the  record,  that 
no  errors  have  been  committed  by  the  circuit  court,  and  on 
error  the  judgment  will  always  be  affirmed,  unless  it  appears 
affirmatively  by  a  bill  of  exceptions  that  the  defendant  has 
been  prejudiced  by  some  error  of  the  court.*  Tlierefore  where 
the  record  shows  nothing  to  the  contrary,  it  will  be  presumed 
that  the  court  hearing  the  trial  discharged  its  duty  by  send- 
ing a  sworn  officer  with  the  jury,^  or  that  if  the  jury  separat- 
ed, that  it  was  with  the  consent  of  the  prisoner;'  the  Supreme 
Court  will  not  look  into  the  copy  of  the  instrument  sued  on 
and  filed  with  the  declaration  for  evidence,  but  only  to  the 
bill  of  exceptions.* 

The  objection  that  the  verdict  of  guilty  in  a  criminal  case 
is  against  the  evidence,  cannot  avail  on  error  where  the  evi- 
dence is  not  preserved  in  the  record  by  a  bill  of  exceptions,' 
or  the  bill  of  exceptions  omits  to  state  that  it  contains  all  of 
the  evidence,"  for  in  such  case  the  court  will  presume  that 
there  was  other  and  sufficient  evidence  to  support  the  verdict.' 

1  Morton  v.  People,  47  Ills.,  468;  Rich  d.  Hatliaway,  18  Ills.,  548;  Dean  v. 
Gecman,  44  Ills.,  386 ;  Barger  «.  Hobbs,  67  Ills.,  593 ;  Thompson  s.  Sohurler, 
3  Gilm.,  371 ;  Cunningham  «.  Craig,  53  Ills.,  353 ;  Sierer  v.  Martin,  63  Ills., 
390 ;  Goodrich  v.  City  of  Minock,  63  Ills.,  135 ;  Kelley  v.  Chapman,  13  Ills., 
530;  Indianapolis  &  St.  Louis  R.  R.  Co.  «.  Miller,  63  Ills.,  468;  Tug  Boat«. 
Waldron,  62  Ills.,  321;  Edwards  v.  Vandemark,  13  Ills.,  633;  Moss  e.  Flint, 
13  Ills.,  570 ;  Stitt  v.  Brendel,  66  Ills.,  343 ;  Tower  v.  Bradley,  66  Ills.,  189 ; 
Waterman  v.  Catou,  55  Ills.,  94;  Farpsworth  i).  Aguew,  27  Ills.,  42;  Miller 
V.  Metzger,  16  Ills.,  390 ;  People  v.  Green,  54  Ills.,  280 ;  Wilson  «.  McDowell, 
65  Ills.,  522 ;  Hough  v.  Baldwin,  16  Ills.,  293 ;  Wooley  «.  Fry,  30  Ills.,  158. 

"  Morton  v.  People,  47  Ills.,  468;  Pate  v.  People,  8  Gilm.,  644;  Molntyre 
».  People,  38  Ills.,  514. 

=  Pate  V.  People,  3  Gilm.,  644. 

*  Newman  i).  Ravenscroft,  67  Ills.,  496. 

'  Mingiaj).  People,  54  Ills.,  374;  Weatherford  v.  Wilson,  3  beam.,  353. 

"  Love  V.  Moynehan,  16  Ills.,  377;  Trustees  v.  Lefler,  23  Ills.,  90;  Rowan 
V.  Dosh,  4  Scam.,  460;  Bates  v.  Buckley,  2  Gilm.,  389;  Webster  ii.  Eufleld, 
5  Gilm.,  398;  Esty  i>.  Grant,  55  Ills.,  341. 

'  Peoria  R.  R.  Co.  1).  Mclntyre,  39  Ills.,  389 ;  Ills.  Ceu.  R.  R  Co.  v.  Gar- 
nish, 39  Ills.,  370 ;  Ottawa  Gas,  etc.,  1).  Graham,  35  Ills.,  346 ;  Miner  v.  Phil- 
lips, 42  Ills.,  133 ;  Gardiner  u  Haynie,  43  Ills.,  291 ;  McPherson  B.Nelson, 
44  Ills.,  124 ;  Stickney  ».  Cassel,  1  Gilm.,  420 ;  Armstrong  v.  Oooley,  5  Gilm., 
513 ;  Warner  v.  Carlton,  22  Ills.,  422 ;  Harris  ®.  Miner,  28  Ills.,  138 ;  Ballance 
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Where  a  judgment  purports  to  have  been  rendered  according 
to  a  stipulation  of  the  parties  on  file,  unless  the  stipulation  is 
embodied  in  a  bill  of  exceptions  it  cannot  be  assigned  for  er- 
ror that  the  stipulation  did  not  authorize  the  particular  judg- 
ment.' 

§  1034.  Requisites  of  a  Bill  of  Exceptions.— If  a  party  desires  to 
avail  himself  on  error  of  an  exception  to  the  decision  of  the 
court  in  sustaining  or  overruling  a  motion,  he  must  copy  into 
the  bill  of  exceptions  all  of  the  affidavits,  papers,  stipulations, 
reasons  for  the  motion,  evidence,  etc.,  relating  to  it,  and  such 
other  matters  as  show  the  error  on  which  he  relies.^  When 
a  bill  of  exceptions  does  not  purport  to  contain  all  of  the  evi- 
dence, the  Supreme  Court  will  not  examine  it  to  see  if  the 
evidence  sustains  the  verdict,'  or  whether  the  court  erred  in  re- 


V.  Leonard,  37  Ills.,  44;  Gallagh  v.  Brandt,  53  Ills.,  80 ;  "Wheeler  v.  Shields, 
2  Scam.,  50 ;  Eogers  v.  Hall,  3  Scam.,  6 ;  McLaughlin  v.  Walsh,  3  Scam.,  185. 
JMcKee  v.  Ingalls,  4  Scam.,  32;  Bruce  v.  Truett,  4  Scam.,  454;  Culbertson  v. 
Galena,  3  Gilm.,  131;  Granger  v.  Warrington,  3  Gilm.,  310. 

'  Wilson  V.  McDowell,  65  Ills.,  533. 

'  Hay  V.  Hays,  56  Ills.,  343;  Cromie  v.  Van  Nortwick,  56  Ills.,  353;  Van 
Pelt  V.  Dunford,  58  Ills.,  145  ;  Snell  v.  Trustees,  58  Ills.,  390;  Gaddy  vMc- 
Cleave,  59  Ills.,  182 ;  Horn  ».  Neu,  63  Ills.,  539 ;  Horn  v.  Eckert,  63  Ills.,  533 ; 
McBain  v.  Enloe,  13  Ills.,  78 ;  Edwards  v.  Vandemack,  13  Ills.,  633 ;  Petty  v. 
Scott,  5  Gilm.,  309;  Holmes  v.  People,  5  Gilm.,478;  Wilson  v.  McDowell,  65 
Ills.,  522;  Thompson  v.  White,  64  Ills.,  314;  Mann  v.  Russell,  11  Ills.,  586; 
Wood  V.  Tucker,  66  Ills.,  376 ;  Burger  ».  Hobbs,  57  Ills.,  593 ;  Van  Pelt  v.  Dun- 
ford,  58  Ills.,  145 ;  Burlingame  v.  Turner,  1  Scam.,  588 ;  Bishop  Hill  Colony  v. 
Edgarton,  26  Ills.,  54 ;  Vallandingham  v.  Fellows,  1  Scam.,  233 ;  McLaugh- 
lin V.  Walsh,  3  Scam.,  185 ;  Troy  v.  Riley,  3  Scam.,  359 ;  Schlump  v.  Reiderf- 
dorf,  38  Ills.,  68 ;  Murphy  v.  People,  37  Ills.,  447 ;  McKee  v.  Ingalls,  4  Scam., 
34;  Saunders  v.  McCollius,  4  Scam.,  419;  Daniels  v.  Shields.  38  Ills.,  197; 
Gill  ».  People,  42  Ills.,  321 ;  Roberts  s.  Fahs,  36  Ills.,  368  ;  Hatch  v.  Potter,  2 
Gilm., 735;  Douglass «.  Parker, 43  Ills.,146;  Bulger s.Hoflman,  45  Ills., 353; 
Corey  v.  Russel,  3  Gilm.,  366 ;  McDonald  ii.  Arnout,  14  Ills.,  58  ;  Vandrulf  v. 
Craig,  14  Ills.,  395 ;  Hartford  Ins.  Co.  v.  Vanduzor,  49  Ills.,  489 ;  McClurkin 
».  Ewing,43  Ills.,  383;  Moss  v.  Flint,  13  Ills.,  572;  Gill  v.  People,  43  Ills., 
333 ;  Smith  «.  Wilson,  26  Ills.,  186 ;  but  see  McKindley  v.  Buck,  43  Ills.,  490. 

"  Miner  v.  Phillips,  43  Ills.,  133  ;  ante  §  1033. 


THE    BILL    OF   EXCEPTIONS.  727 

fusing  to  grant  a  new  trial,'  or  in  giving'  or  refusing'  instruc- 
tions, or  in  overruling  a  motion  to  dismiss  the  suit,^  or  in  ad- 
mitting evidence.*  The  declaration  in  a  bill  of  exceptions 
that  "the  testimony  here  closed"  will  be  considered  as  equiva- 
lent to  the  assertion  that  all  the  evidence  is  presented.'  If, 
however,  the  bill  of  exceptions  professes  to  give  only  "an  out- 
line of  all  the  testimony  in  the  case,'"  or  states  that  "the  above 
is  nearly  all  of  the  testimony  given,"*  or  is  indorsed  by  the 
attorney  of  the  appellee  with  the  words,  "I  am  satisfied  with 
the  foregoing  bill  of  exceptions,"  and  signed  by  him,'  this  is  not 
suflScient  co  enable  the  Supreme  Court  to  determine  as  to  the 
correctness  of  the  verdict.  A  bill  of  exceptions  need  not 
show  that  an  instrument  was  formally  admitted  in  evidence 
by  the  court  and  formally  read  to  the  jury,  if  it  appears  that 
the  note  was  in  evidence  and  the  jury  acted  upon  it."  The 
certificate  of  the  judge  who  tried  the  cause  below,  that  the  bill 
of  exceptions  contains  all  of  the  evidence,  is  conclusive,  and  a 
suggestion  of  counsel  that  the  record  in  such  case  does  not 
contain  all  of  the  evidence,  will  not  be  considered  by  the 
court."  A  judgment  will  not  be  reversed  merely  because  an 
instruction,  though  proper  in  itself,  was  refused,  when  it  ap- 
pears from  the  bill  of  exceptions  that  instructions  were  given 
which  are  not  embodied  in  the  record,  for  it  will  be  presumed 

'  Miner  ®.  PMllips,  42  Ills.,  123;  Buckmaster  ji.  Cool,  12  Ills.,  74;  Mo- 
Cormick  ».  Gray,  16  Ills.,  138;  McLaughlin  v.  "Walsli,  3  Scam.,  185;  but 
see  Lowe  ?).  Moss,  12  Ills.,  478;  Harris  ».  Miner,  28  Ills.,  135;  Stiokney«. 
Cassel,  1  Gilm.,  418. 

'  Miner  v.  Phillips,  42  Ills.,  123. 

=  Heaton  v.  Kemper,  2  Scam.,  368  ;  Evans  v.  Lolir,  2  Scam.,  511 ;  McKee 
V.  Ingalls,  4  Scam.,  34 ;  Cummings  v.  McKinney,  4  Scam.,  60 ;  but  see  Pitt- 
man  V.  Gaty,  5  Gilm.,  190. 

'  Buckland  v.  Goddard,  36  Ills.,  206. 

'  Ballance  v.  Leonard,  37  Ills.,  44;  Goodrich  v.  City  of  Minock,  63  Ills., 
124. 

'  Marine  Bank  of  Chicago  v.  Bushmore,  28  Ills.,  463. 

'  Buckmaster  v.  Cool,  12  Ills.,  74. 

'  Love  V.  Moynehan,  16  Ills.,  278 ;  McPherson  v.  Nelson,  44  Ills.,  128. 

'  Ottawa  Gas  Light  &  Coke  Co.  v.  Graham,  35  Ills.,  346. 

'"  Schwarz  i>.  Herrenkind,  26  Ills.,  208. 

"  Goodwin  v.  Durham,  56  Ills.,  239. 
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that  those  given  comprised  the  substance  of  those  refused.' 
To  enable  the  Supreme  Court  to  pass  upon  the  propriety  of 
modified  instructions,  the  instructions  as  asked  should  be  in- 
serted in  the  bill  of  exceptions  and  also  the  modifications  as 
made  by  the  circuit  court.^  Instructions  given  by  the  court 
to  the  jury  can  become  a  part  of  the  record  only  by  being  in- 
corporated into  a  bill  of  exceptions,'  and  if  not  so  incorpor- 
ated they  cannot  be  passed  upon  by  the  Supreme  Court.^  So 
also  where  objection  is  made  to  the  rule  of  the  circuit  court 
respecting  the  time  within  which  instructions  must  be  pre- 
sented, under  which  certain  instructions  ofiered  were  refused, 
the  instructions  should  be  embodied  in  the  bill  of  exceptions.* 
Formerly  it  was  necessary  to  except  to  the  giving  or  refusing  of 
an  instruction  at  the  time  it  was  given ;^  but  the  law  is  now 
changed  by  statute,  which  provides  that  "exceptions  to  the  giv- 
ing or  refusing  of  any  instructions  may  be  entered  at  any  time 
before  the  entry  of  final  judgment  in  the  case.'"  If  the  bill 
of  exceptions  does  not  show  that  they  are  entered  by  this 
time  the  exceptions  will  not  be  considered  by  the  Supreme 
Court  on  error.*  Every  other  exception,  to  be  available  on 
error,  must  be  taken  at  the  time  the  decision  is  made,  and  the 
bill  of  exceptions  must  show  affirmatively  that  it  was  taken 

'  "Weyhrich  s.  Foster,  48  Ills.,  115;  Habu  «.  The  St.  Clair  Savings  and 
Ins.  Co.,  50  Ills.,  536;  Gill  ».  Skelton,  54  Ills.,  158. 

"  Boies  V.  Henney,  33  Ills.,  139. 

'  Gulliver  v.  Adams  Ex.  Co.,  38  Ills.,  504;  Drew«.  Deal,  63  Ills.,  164. 

■"  Ballance  v.  Leonard,  37  Ills.,  44;  Drewo.  Beal,  62  Ills.,  166,  and  authori- 
ties there  cited. 

^  Prindeville  •!).  People,  43  Ills.,  217. 

=  Hill  s).  "Ward,  2  Gilm.,  285;  Leigh  v.  Hodges,  3  Scam.,  15;  Burkett  ». 
Bond,  13  Ills.,  87;  Martin  v.  People,  13  Ills.,  341;  Duffleld  v.  Cross,  13  Ills., 
699 ;  Chai-lesworth  b.  Williams,  16  Ills.,  338. 

'R.  S.,  781,  §54. 

»  Burkett  v.  Bond,  13  Ills.,  88;  Sullivan  z.  Dollins,  10  Ills.,  85;  Peck  v. 
Boggess,  1  Scam.,  381 ;  Buokmaster  v.  Cool,  13  Ills.,  75 ;  Sedgwick ».  Phillips, 
33  Ills.,  183 ;  Leigh  v.  Hodges,  3  Scam.,  15 ;  Gibbons  v.  Johnson,  3  Scam., 
63 ;  Love  v.  Moynehan,  16  Ills.,  378 ;  Toledo,  Peoria  &  W.  R.  Co.  v.  Miller, 
55  Ills.,  448;  McPherson  v.  Hall,  44  Ills.,  365 ;  Ills.  Cen.  R.  R.  Co.  «.  Garish, 
39  Ills.,  371;  Grimes  v.  Butts,  65  Dls.,  318;  Wight  v.  Wheeler,  .55  Ills.,  538; 
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at  that  time.'  Therefore  if  the  bill  of  exceptions  does  not 
show  that  the  defendant  excepted  to  the  decision  of  the  court 
at  the  time  it  was  made  in  overruling  a  motion  for  a  new 
trial,'^  or  for  a  change  of  venue,'  or  to  suppress  depositions,^ 
the  correctness  of  such  decision  cannot  be  inquired  into  in 
the  Supreme  Court.  "Where  the  body  of  a  bill  of  exceptions 
shows  that  the  exceptions  were  taken  at  the  proper  time,  al- 
though the  bill  itself  was  not  signed  and  sealed  until  some 
days  after  the  trial,  it  is  sufficient.^  "Where  an  instruction 
appears  in  regular  order  upon  the  record,  immediately  fol- 
lowing the  instruction  excepted  to,  the  Supreme  Court  will 
presume  that  such  exception  was  taken  at  the  time  the  in- 
struction was  given.'  The  arrest  of  counsel  is  not  an  excuse 
for  not  taking  exceptions  at  the  proper  time,  and  if  they  are 
not  so  taken  the  Supreme  Court  cannot  consider  them  on 
error.'  "Where  the  parties  agree  to  waive  instructions  in 
writing,  and  consent  to  an  oral  charge  upon  the  whole  case, 
the  party  excepting  should  point  out  speciiically  the  portion 
of  the  charge  excepted  to,  and  the  bill  of  exceptions  must 
show  affirmatively  that  he  did  so,  or  the  exception  will  not  be 
available  on  error.     A  general  exception  to  the  whole  charge 

>  Gilmorei).  Ballard,  1  Scam.,  252;  Drew  «.Beal,62  Ills.,  164;  Swaflfordi). 
Dovenor,  1  Scam.,  165;  Dlckhut  «.  Durrell,  11  Ills.,  72;  Daniels  b.  Shields, 
38  Ills.,  197':  Burst «.  "Wayne,  13  Ills.,  664;  Sullivan  u.  Dollins,  13  Ills.,  85; 
Boynton  v.  Renwick,  46  Ills.,  280 ;  Clemson  v.  Kiupper,  Breese,  162, 2d  Ed., 
210 ;  Parsons  i>.  Evans,  17  Ills.,  238;  Hance  v.  Miller,  21  Ills.,  639 ;  Johnson 
1).  Gillett,  52  Ills.,  358 ;  Jones  v.  People,  53  Ills.,  366 ;  Kitchey  v.  West,  23 
Ills.,.385;  Metcalf  B.  Edmlston,  25  Ills.,  392;  Armstrong  v.  Mock,  17  Ills., 
166 ;  O'Hare  ®.  People,  40  Ills.,  533 ;  Gulliver  xi.  Adams  Ex.  Co.,  38  Ills., 
508. 

'  Dickhut  V.  Durrell,  11  Ills.,  72 ;  Miller  v.  Dobson,  1  Gilm.,  572 ;  Smith  v. 
Kahili,  17  Ills.,  67;  Boyle  i).  Levings,  28  Ills.,  314  ;  McClurkin  -o.  Ewing,  42 
Ills.,  283;  Gill  v.  People,  42  Ills.,  321;  Potter  v.  McWhorter,  13  Ills.,  454; 
Drew  V.  Beal,  62  Ills.,  164. 

=  Chi.  &  R.  I.  R.  R.  Co.  v.  McKean,  40  Ills.,  220;  Chicago,  Milwaukee  & 
St.  Paul  R.  R.  Co.  «.  Melville,  66  Ills.,  339. 

•  Chi.  &  R.  I.  R.  R.  Co.  v.  McKean,  40  Ills.,  220. 

'  Ills.  Cen.  R.  R.  Co.  «.  Palmer,  24  Ills.,  45 ;  Neece  b.  Halley,  23  Ills.,  416. 

•  Strickfadden  v.  Zipprick,  49  Ills.,  286. 
'  O'Hare  «.  People,  40  Ills.,  533. 
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will  not  answer.'  The  decision  of  the  court,  admitting  or  re- 
jecting evidence,  cannot  be  reviewed  on  error,  unless  the  bill 
of  exceptions  shows  afBrmatively  that  the  evidence  was  offered 
or  objected  to  when  offered  and  an  exception  duly  taken  when 
the  decision  was  made.^  And  the  evidence  offered  must  be 
incorporated  into  the  bill  of  exceptions,  or  if  it  consists  of 
papers  or  documents,  copied  into  it,  or  so  referred  to  as  to  make 
them  a  part  of  the  bill,  or  the  Supreme  Court  will  not  take  it 
or  them  into  consideration.'  Where  an  exception  is  taken  to  a 
question  asked  a  witness  on  the  trial,  the  bill  of  exceptions 
must  show  that  the  question  was  objected  to  at  the  time  it 
was  asked,^  and  not  only  the  question,^  but  also  the  answer^  to 
it  must  be  preserved  in  the  bill,  for  error  cannot  be  predi- 
cated upon  the  question,  while  it  may  be  upon  the  answer,' 
and  it  must  appear  in  the  bill  of  exceptions  that  an  exception 
was  taken  at  the  time'  the  ruling  was  made.  The  bill  of  ex- 
ceptions must  be  signed"  and  sealed""  by  the  judge  who  tried 
the  cause,  and  marked  "filed"  by  the  clerk,"  or  the  Supreme 
Court  will  not  look  into  it  to  see  if  there  is  error.  An  affi- 
davit setting  forth  all  the  evidence  and  facts  cannot  be  sub- 

'  Haskins  v.  Haskins,  67  Ills.,  446. 

'  Gardiner  «.  Haynie,  43  Ills.,  391;  Metcalf  d.  Edmiston,  35  Ills.,  393; 
Nathan  v.  City  of  Bloomington,  46  Ills.,  347 ;  Toledo,  P.  &  W.  R.  R.  Co.  v. 
Miller,  55  Ills.,  448 ;  Snyder  v.  Laframboise,  Breese,  269,  3d  Ed.,  343 ;  Math- 
ews v.  Hamilton,  33  Ills.,  470 ;  "Winslow  v.  Newlan,  45  Ills.,  147. 

=  Deen  «.  Cunne,  46  Ills.,  69;  Smith  v.  Frazer,  61  Ills.,  164;  Petty  v.  Scott, 

5  Glim.,  209 ;  Moss  v.  Flint,  13  Ills.,  571;  McLaughlin  v.  Walsh,  3  Scam., 
185 ;  Lyon  v.  Boilvin,  3  Gilm.,  628 ;  Hatch  v.  Potter,  3  Gilm.,  725  ;  McBain 
V.  Enloe,  13  Ills.,  76 ;  Ballance  «.  Leonard,  37  Ills.,  43;  Winslow  ».  Newlan, 
45  Ills.,  150 ;  Kust  v.  Frothingham,  Breese,  358,  3d  Ed.,  331. 

'  Gardiner  ».  Haynie,  43  Ills.,  293. 
=  Warner  v.  Manski,  17  Ills.,  235. 

*  Russel  V.  Martin,  2  Scam.,  492 ;  Hays  v.  Smith,  3  Scam.,  427 ;  Parsons  v. 
Dunaway,  4  Scam.,  194. 
'  State  V.  Keeler,  28  Iowa,  557 ;  Miller  v.  Houcke,  1  Scam.,  501. 
"  Miner  v.  Phillips,  43  Ills.,  131 ;  Gardiner  ».  Haynie,  43  Ills.,  293. 
'  Reeves  v.  Reeves,  54  Ills.,  332. 
'"  Miller  v.  Jenkins,  44  Ills.,  443 ;  Jones  i>.  Sprague,  3  Scam.,  55 ;  P.  M.  L. 

6  Co. «.  City  of  Chicago,  56  His.,  304 
"  Holmes  o.  Parker,  1  Scam.,  567. 
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stituted  for  a  bill  of  exceptions,  and  will  not  be  considered 
bj  the  Supreme  Court.' 

§  1035.  Preparing,  Settling  and  Piling  the  Bill  of  Exceptions. — A 
bill  of  exceptions  should  be  made  up  and  signed  during  the 
terra  at  which  the  cause  is  tried,  except  in  cases  where  coun- 
sel consent,  or  the  judge  by  an  entry  on  the  record  directs  that 
it  may  be  prepared  in  vacation  and  signed  by  the  judge,  but 
in  all  cases  it  should  appear  on  its  face  to  have  been  taken  and 
signed  at  the  trial.^  "Where  a  party  presents  his  bill  of  excep- 
tions to  the  judge  within  the  time  prescribed  for  its  being 
filed,  he  has  complied  with  the  rule  so  far  as  it  is  in  his  power  to 
do  so,  and  he  is  not  to  be  prejudiced  because  the  judge  may 
not  actually  sign  the  bill  until  after  the  time  so  fixed  has 
expired.^  Where  the  judge  has  signed  the  bill  of  exceptions, 
nothing  apj^earing  to  the  contrary,  it  will  be  presumed  he 
would  not  have  done  so  unless  it  had  been  presented  to  him 
in  proper  time.*  The  mere  fact  that  the  bill  of  exceptions 
was  not  filed  within  the  time  prescribed  does  not  rebut  this 
presumption,  though  it  may  be  rebutted  by  proofs  If  the 
bill  of  exceptions  is  presented  to  the  judge  at  the  proper  time, 
except  in  those  cases  where  a  writ  of  error  or  of  appeal  is 
not  allowed,*  he  may  be  compelled  by  a  mandamus  issued 
from  the  Supreme  Court  to  settle,  sign  and  seal  the  same,' and 
if  the  judge  refuses  to  obey  the  mandamus  and  resigns,  the 
Supreme  Court  may  consider  the  bill  of  exceptions  as  a  part 
of  the  record  without  being  signed.'  The  court  may  in  its 
discretion  permit  a  bill  of  exceptions  to  be  filed  at  a  term 

'  McLaughlin  v.  Walsh,  3  Scam.,  185 ;  Swain  v.  Oawood,  3  Scam.,  505. 

'  Evans  v.  Fisher,  5  Gilm.,  453 ;  Burst  «.  "Wayne,  13  Ills.,  666 ;  Salonstall  v. 
Canal  Commissioners,  18  Ills.,  705 ;  I.  C.  R.  R.  Co.,  24  Ills.,  45 ;  Johnson  a. 
Ackless,  Breese,  59,  2d  Ed.,  92. 

'  Underwood  ■».  Hossack,  40  Ills.,  98. 

'Id. 

'  Id. ;  Deut.B.  Davison,  52  Ills.,  110. 

•  Dent  D.  Davison,  52  Ills.,  109. 

'  Weatherford  ».  Wilson,  2  Scam.,  255;  People  «.  Pearson,  2  Scam.,  189; 
3  Scam.,  271. 

"  Bristol  V.  Phillipps,  3  Scam.,  287. 
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next  subsequent  to  that  of  the  trial.*  Where  the  counsel  agreed 
that  a  bill  of  exceptions  might  be  settled  out  of  term,  the 
court  refused  to  exclude  the  bill  of  exceptions  from  the  rec- 
ord.^ But  where  two  years,'  two  terms,*  of  the  court  have 
intervened  since  the  trial  before  the  bill  of  exceptions  was 
signed  and  no  reason  for  the  delay  appears  upon  the  face  of 
the,  record,  the  bill  of  exceptions  should  not  be  signed,  and  if 
signed  should  be  stricken  from  the  record,  except  under  very 
extraordinary  circumstances.  While  it  is  for  the  judge  try- 
ing a  cause  to  determine  in  the  first  instance  whether  the  re- 
quirements of  the  law  have  been  so  far  complied  with  as  to 
make  it  his  duty  to  sign  a  bill  of  exceptions,  yet  where  that 
has  not  been  done  the  bill  should  not  be  signed.^  A  bill  of 
exceptions  filed  two  months  and  a  half  after  the  trial  of  a  cause, 
without  any  order  or  leave  of  the  court,  does  not  make  it  a 
part  of  the  record.^ 

FORM  OP  A   BILL  OF   EXCEPTIONS. 

State  of  Illinois,  | 

County.     )  ^®'  In  Cikouit  Cotjbt. 

To Term,  A.  D.  18—. 

The  People  of  the") 
State  of  Illinois, 


C.  D. 


J 


Sill  of  EzcepUons. 


Be  it  remembered,  that  upon  the  arraignment  of 

the  prisoner  at  the term  of  the  circuit  court  of  said  county  of ,  in 

said  state  of  Illinois,  and  before  pleading  or  taking  any  other  steps  in  this 
cause,  the  defendant  by  his  counsel  moved  to  quash  the  indictment  in  this 
cause  upon  the  following  grounds : 

1.  That  {state  one  cftJie  grounds). 

3.  That  {state  another  ground,  and  so  on  until  all  the  'grounds  are  stated), 
which  motion  was  overruled  by  the  court.  To  which  ruling  of  the  court, 
the  defendant  by  his  counsel  then  and  there  excepted. 

Be  it  further  remembered  that  on  the day  of A.  D.  18 — ,  at  the 

'  Buckmaster  ».  Beams,  4_Gilm.,  44-3;  Brownfield  ».  Brownfield,  58  Ills. 
153. 
"  Evans  «.  Fisher,  5  Gilm.,  453. 
''  Dent  «.  Davison,  52  Ills.,  110. 
*  Burst  «.  Wayne,  13  Ills.,  664. 
"  Dent  V.  Davison,  53  Ills.,  110. 
»  Hancei).  Miller,  21  Ills.,  636. 
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term  ofthe  circuit  court  of  said  county  of ,  in  said  state  of  Illinois, 

being  the  term  at  wliich  the  indictment  in  this  cause  was  found  and  the 
first  term  of  said  court  at  whicli  au  application  for  a  change  of  venue  in 
this  cause  might  liave  been  heard,  the  defendant  applied  to  the  court  for  a 
change  of  venue  because  the  judge  of  the  .court  then  was  (or  "tJie  inhabitants 
of  the  said  county  in  which  this  cause  was  then  pending,  then  were' ')  prej  udioed 
against  him,  and  then  and  there  filed  in  the  said  court,  and  read  on  the 
hearing  of  the  said  application,  a  notice  (stipulation),  petition  and  affidavits 
which  are  in  the  words  and  figures  following,  to  wit.  (here  insert  exact  copies 
of  these  papers).  Whereupon  the  people  by  the  state's  attorney  filed  in  said 
court  and  read  on  the  hearing  of  the  said  application,  an  affidavit  whicli  is 
in  the  words  and  figures  following,  to  wit.  (here  insert  copy  of  the  affidavit), 
which  said  papers  are  all  the  papers  and  evidence  offered,  used  or  read  on 
the  hearing  of  the  said  application  for  a  change  of  venue  in  this  cause. 
But  the  court,  after  then  and  there  hearing  the  said  application  foracliange 
of  venue,  refused  to  grant  the  same,  to  which  ruling  and  decision  of  the 
court  the  defendant  by  his  counsel  then  and  there  excepted. 

Be  it  further  remembered,  that  on  the  trial  of  this  cause  on  the day 

of -,  A.  D.  18 — ,  at  the term.  A'.  D.18 — ;  of  the  said  circuit  court,  the 

peoijle,  to  maintain  the  issue  on  their  part,  called  as  a  witness  E.  F.,  who, 
being  duly  sworn,  testified  as  follows :  (Tiere  insert  the  evidence  of  the  wit- 
ness and  all  the  other  evidence  given  by  the  people). 

And  the  said  defendant,  to  maintain  the  issue  on  his  part,  called  as  a 
witness  G.  H.,  who  being  duly  sworn,  testified  as  follows:  (h£re  insert  the 
testimony  of  the  witness  and  such  other  evidence  as  is  given  by  the  defendant), 
which  was  all  the  evidence  offered  by  either  of  the  said  parties. 

The  court  then  at  the  instance  and  request  of  the  people  by  the  state's  at- 
torney, instructed  the  jury  as  follows:  (here  insert  the  instructions  given  for 
the  people).  To  the  giving  of  all  and  each  of  the  said  instructions  for  the 
people,  the  counsel  for  the  defendant  then  and  there  excepted.  The  court 
then  gave  the  following  instructions  for  the  defendant  (here  insert  the  in- 
structions given  for  the  defendant). 

And  the  counsel  for  the  defendant  then  and  there  asked  the  court  to  give  to 
the  jury  the  following  written  instructions  for  the  defendant  (here  insert  the 
instructions  which  the  defendant  asked  the  court  to  give  that  the  court  refused  to 
give).  But  the  court  refused  to  give  these  instructions  to  the  jury.  To  the 
refusing  to  give  the  same  and  each  of  them  to  the  jury,  the  defendant  by 
his  counsel  then  and  there  excepted. 

And  the  counsel  for  the  defendant  then  and  there  also  requested  the  court  to 
give  to  the  jury  the  following  additional  written  instractions  for  the  defend- 
ant (?iere  insert  the  additional  instructions  as  asked  to  begiven)  which  the  court 
refused  to  give  as  requested,  but  modified  the  same  so  as  to  read  as  follows: 
(here  insert  the  instructeons  as  modijied)  and  then  gave  the  same  as  modified 
to  the  jury.  To  the  modification  of  which,  and  to  each  and  every  modifica- 
tion of  the  said  instructions,  the  defendant  then  and  tliere  excepted. 

And  thereupon  the  jury  rendered  a  verdict  against  the  defendant  of 
guilty. 
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And  whereupon,  on  a  subsequent  day  of  the  term,  before  any  judgment 
was  entered  on  the  said  verdict,  the  said  defendant  by  his  counsel  moved  the 
court  to  set  aside  the  verdict  of  the  jury  and  for  a  new  trial  in  said  cause 
upon  the  grounds  and  for  the  reasons  following,  viz. : 

1.  (Here  insert  the  grounds  of  the  motion.) 

And  the  said  defendant  then  and  there  filed  in  said  court  the  respective 
affidavits  of  the  said  defendant,  and  of  E.  F.  and  G.  H.,  which  were  read  on 
"the  hearing  of  the  said  motion  and  are  all  the  papers  and  evidence  oflFered, 
used  or  read  on  the  hearing  thereof.  But  the  court,  after  hearing  of  the  said 
motion  of  the  defendant  to  set  aside  the  verdict  of  the  jury  and  for  a  new 
trial,  overruled  the  same,  and  rendered  judgment  upon  the  said  verdict.  To 
which  ruling  and  decision  of  the  court  the  defendant  by  his  counsel  then 
and  there  excepted." 

And  for  as  much  as  the  matters  set  forth  do  not  fully  appear  of  record  the 
defendant  by  his  counsel  tenders  this  bill  of  exceptions,  and  prays  that  the 
same  may  be  signed  and  sealed  by  the  judge  of  this  court,  pursuant  to  the 
statute  in  such  case  made  and  provided,  which  is  done  accordingly  this 

day  of ,  A.  D.  18— 

,  Jiidge.    [Seal]. 

§  1036.  Amendment  of  a  Bill  of  Exceptions.  —  A  party  taking  a 
bill  of  exceptions,  on  discovering  that  it  is  imperfect,  should 
on  proper  notice  apply  to  the  circuit  court  in  open  court  to 
have  it  amended,  and  have  the  amendment  appear  from  an 
order  entered  in  term  time,  and  then  the  amended  record  can 
be  filed  in  the  Supreme  Court  and  error  be  assigned  upon  it.^ 
But  an  amended  bill  of  exceptions  filed  in  the  Supreme  Court 
subsequent  to  the  filing  of  the  record  itself,  without  suggesting 
of  a  diminution  of  the  record,  and  obtaining  leave  of  the  Su- 
preme Court  to  file  the  same,  will  not  become  a  part  of  the 
record  nor  be  considered  by  the  court.*  A  bill  of  exceptions 
was  on  motion  allowed  to  be  amended  by  the  judge  who 
tried  the  cause  by  aiSxinghis  seal  thereto,  although  tlie  judge 
was  not  in  office  at  the  time  of  such  amendment.* 


'  A  motion  in  arrest  of  judgment  need  not  be  inserted  in  the  bill  of  ex- 
ceptions, for  it  saves  itself  upon  the  record.  Nichols  v.  People,  40  Ills.,  396 ; 
Mix  V.  Nettleton,  29  Ills.,  245. 

"  Wallahan  v.  People,  40  Ills.,  102;  Goodrich  v.  City  of  Minock,  62  Ills., 
122;  Elliott  v.  Levings,  54  Ills.,  213;  Newman  v.  Ravenscroft,  67111s.,  496 

=  Elliott  V.  Levings,  54  Ills.,  313. 

'  Frazier  u.  Laughlin,  1  Gilm.,  185. 
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2.  Miscellaneous  Matters  Kelating  to  "Weits  of  Eeeoe. 

§  1037.  Writs  of  Error  in  Capital  Cases.  —  The  statute  provides 
that  "in  any  prosecution  by  indictment  for  a  capital  offense, 
when  the  sentence  is  death,  the  party  aggrieved  by  manifest 
and  material  error,  appearing  of  record,  may  be  relieved  by  a 
writ  of  error,  in  the  following  manner,  to  wit. : 

"  1.  He  shall  obtain  a  certified  copy  of  the  record  from  the 
clerk,  and  a  certificate  from  the  judge  who  tries  the  cause,  or 
from  the  prosecuting  ofiicer  on  the  trial,  that  he  is  of  the  opin- 
ion that  such  record  contains  a  full  and  true  history  of  the 
proceedings  on  the  trial. 

"  2.  He  shall  present  such  transcript  and  certificate,  with  an 
assignment  of  the  errors  relied  upon,  to  the  Supreme  Court, 
if  in  session,  or  to  one  of  the  judges  thereof  in  vacation. 

"  3.  If  after  inspecting  such  transcript,  the  court  or  judge 
is  of  opinion  that  there  is  reasonable  cause  for  allowing  a  writ 
of  error,  and  shall  also  be  of  the  opinion  that  there  is  reason- 
able doubt  as  to  the  guilt  of  the  defendant,  it  shall  be  granted 
by  indorsement  on  the  back  of  such  transcript,  with  a  direc- 
tion that  the  same  shall  be  a  supersedeas. 

"  4.  Upon  the  filing  of  such  transcript  and  order,  the  clerk  of 
the  Supreme  Court  shall  issue  a  supersedeas  to  stay  the  exe- 
cution of  the  sentence  of  death  until  the  further  order  of  the 
court,  but  the  prisoner  shall  not  be  discharged  from  jail."^ 

1 1038. — When  AflBrmed —  Sentence. — "If  the  judgment  is  af- 
firmed, the  Supreme  Court  shall,  by  order,  fix  the  time  when 
the  original  sentence  of  death  shall  be  executed,  a  copy  of 
which  order  shall  be  sufficient  authority  to  the  sheriff  for  the 
execution  of  the  prisoner  at  the  time  therein  specified.^ 

§1039.  Writs  of  Error  in  Otlier  Cases. —  '"Writs  of  error  in 
all  criminal,  cases,  where  the  sentence  is  not  death,  shall  be 
considered  as  writs  of  right,  and  issued  of  course.'" 

§  1040.  Supersedeas  in  Other  Cases.  — "When  a  supersedeas  is 

'R.  S.,414,  §458 
'Id.,  415,  §459. 
•Id.,  §460. 


736  PEOCEEDINGS   IN    CEIMINAI,   CASES 

desired,  a  transcript  of  the  record,  with  a  certificate  and  as- 
signment of  errors,  must  be  presented  to  the  Supreme  Court, 
if  in  session,  or  to  one  of  the  judges  thereof  in  vacation,  in 
like  manner  as  in  cases  where  the  sentence  is  death.'" 

§  1011.  Issued,  How.  —  "  If,  after  inspecting  the  transcript, 
the  court  or  judge  is  of  the  opinion  that  there  is  reasonable 
cause  for  allowing  a  writ  of  error,  and  shall  also  be  of  the 
opinion  that  there  is  a  reasonable  doubt  as  to  the  guilt  of  the 
defendant,  it  shall  be  granted,  by  indorsement  on  the  back  of 
the  transcript,  with  a  direction  that  the  same  be  made  a  super- 
sedeas, and  a  supersedeas  shall  issue  in  like  manner  and  with 
like  effect  as  in  cases  where  the  sentence  is  death.'" 

§  1042.  What  cannot  be  Assigned  for  Error.  —  It  cannot  be  as- 
signed for  error  that  the  court  refused  to  give  instructions 
asked  for  by  the  adverse  party.'  Where  the  court  in  modify- 
ing an  instruction  asked  by  the  defendant,  merely  employed 
the  language  of  the  defendant  used  in  another  of  his  instruc- 
tions, it  was  held  that  although  the  instruction  as  thus  given 
was  erroneous  the  defendant  could  not  be  allowed  to  com- 
plain.'' 

§  1043.  Letting  to  Bail.  —  "  When  the  court  or  judge  is  of 
opinion  that  the  party  obtaining  such  writ  of  error  ought  to 
be  bailed  until  the  determination  of  the  writ,  and  he  is  at  the 
time  in  custody,  the  said  court  or  judge  may  make  an  order 
to  admit  such  prisoner  to  bail,  upon  his  entering  into  a  re- 
cognizance to  the  people  of  the  state  of  Illinois,  in  such  sum 
and  with  such  security  as  the  said  court  or  judge  shall  pre- 
scribe, conditioned  that  the  prisoner  will  appear  at  the  next 
term  of  the  court  in  which  his  trial  took  place,  and  at  each 
subsequent  term  of  said  court  on  the  first  days  thereof,  until 
the  determination  of  such  writ  of  error,  and  will  not  at  any 
of  the  terms  of  said  court  depart  the  court  without  leave,  and 

'R.  9.,  416,  8461. 

» Id.,  §463. 

"  Bailey  «.  Campbell,  1  Scam.,  147. 

•  Pierce  ».  Millay,  63  Ills.,  133. 
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that  in  case  the  judgment  is  affirmed  he  will  surrender  him- 
self to  the  sheriff  or  warden,  or  other  officer  from  whose  cus- 
tody he  is  bailed.'" 

FORM  OP  A  KECOGNIZANCE  ON  OBTAINING  A  'WRIT  OF  BRBOR. 

State  of  Illiuois,  i 

County,  j  ^^ 

Be  it  remembered  that  on  the day  of ,  A.  D.  18 — ,  C.  D.  of 

the  town  of ,  ia  the  county  aforesaid,  and  E.  F.  and  G-.  H.  of  the  town 

of ,  in  said  county,  personally  came  before  I.  J.,  sherifi'  of  the  said 

county,  and  severally  and  respectively  acknowledged  themselves  to  owe 

and  be  indebted  to  the  People  of  the  State  of  Illinois,  in  the  sum  of 

dollars,  to  be  made  and  levied  of  their  respective  goods  and  chattels,  lands 
and  tenements  to  the  use  of  the  said  people,  if  default  shall  be  made  in  the 
following  condition : 

Whereas,  the  said  C.  D.,  at  the term  of  the  circuit  court  of  said 

county  of ,  in  the  said  state  of  Illinois,  was  duly  convicted  of  (here  in^ 

iert  a  statement  of  the  offense),  on  which  conviction  judgment  has  since  been 
rendered  against  him ;  and  whereas  the  said  C.  D.,  in  pursuance  of  the  statute 
in  such  case  made  and  provided,  has  obtained  a  writ  of  error  and  super- 
cedeas  upon  the  said  judgment  from  the  Supreme  Court  of  this  state  (or 

"from ,a  judge  of  the  Supreme  Court  of  this  state")  and  the  said  Supreme 

Court  {or  '■'said  judge")  is  of  the  opinion  that  the  said  C.  D.  ought  to  be  bailed 
until  the  determination  of  the  said  writ,  the  said  C.  D.  now  being  in  the  cus- 
tody of  the  said  sheriff  by  virtue  of  the  said  conviction  and  judgment;  and 
whereas  the  said  Supreme  Com-t  (w  '' judge")  has  made  an  order  to  admit  the 
prisoner  to  bail,  upon  his  entering  into  a  recognizance  to  the  People  of  the 

State  of  Illinois  in  the  sum  of dollars,  with  two  sufficient  sureties 

conditioned  as  herein, 

Now,  therefore,  the  condition  of  this  recognizance  is  such  that  if  the 
above-bouuden  C.  D.,  shall  personally  be  and  appear  at  the  next  term  of  the 
said  circuit  court,  and  at  each  subsequent  term  of  said  circuit  court  on  the 
first  days  thereof,  until  the  determination  of  such  writ  of  error,  and  shall  not 
at  any  of  the  terms  of  the  said  circuit  court  depart  the  court  without  leave, 
and  that  in  case  the  judgment  is  affirmed  he  will  surrender  himself  to  the 
said  sheriff,  then  this  recognizance  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 

Taken,  subscribed  and  acknowledged ")  C.  D.  [Seal.] 

before,  and  approved  by  me  on  the  day  |-  E.  P.  [Seal.] 

and  year  first  above  written.                    J  G-  H.  [Seal.] 

I.  J.,  Sheriff  of County. 

•R.  8.,  415,  §463. 
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§  1044.  Recognizance  Taken  by  Sheriff  or  Warden,  liow  Return- 
able.— "If  the  prisoner  is  in  custody  of  the  sheriff,  he  shall 
take  the  recognizance;  if  in  the  custody  of  the  warden  of  the 
penitentiary,  he  shall  take  the  recognizance.  In  either  case 
the  recognizance  shall  be  returned  to  the  next  term  of  the 
court  in  which  the  prisoner  was  sentenced,  and  there  entered 
of  record,  and  such  proceedings  may  be  had  thereon  in  case 
of  breach  of  the  conditions  thereof  as  in  other  cases  of  re- 
cognizance."' 

§  1045.  Judgment  Affirmed  —  Proceedings  Thereon. — "  If  the 
judgment  is  affirmed,  the  Supreme  Court  shall  direct  the 
court  in  which  the  original  sentence  was  rendered  to  carry 
the  same  into  effect,  and  shall  give  judgment  against  the 
plaintiff  in  error  for  costs,  and  execution  may  issue  therefor 
from  the  Supreme  Court.  "^ 

§  1046.  Surrender  of  the  Prisoner  by  Sureties  on  Judgment  AiHrm- 
ed. — "When  judgment  is  affirmed,  if  the  prisoner  was  bailed 
from  the  custody  of  the  sheriff,  he  shall  be  surrendered  to  the 
sheriff,  who  shall  proceed  to  execute  the  judgment  of  the 
court;  or  if  bailed  from  the  custody  of  the  warden,  he  shall 
be  surrendered  to  such  warden,  to  be  dealt  with  according  to 
the  judgment  of  the  court,  and  the  warden  receiving  him 
shall  immediately  certify  to  the  clerk  of  the  court  to  which 
the  recognizance  is  returned  the  fact  of  such  surrender,  which 
certificate  shall  be  sufficient  evidence  of  the  compliance  of 
the  condition  of  the  bond."' 

§  1047.  Time  of  Service.  —  "When  a  prisoner  has  been  com- 
mitted to  the  penitentiary  in  pursuance  of  a  sentence  of  im- 
prisonment therein,  or  has  been  committed  to  the  county  jail 
pursuant  to  a  sentence  of  confinement  therein,  and  the  judg- 
ment is  affirmed,  the  time  of  service  under  the  sentence  of 
such  prisoner  shall  commence  to  run  from  the  time  of  such 
commitment,  notwithstanding  a  supersedeas  may  have  been 
granted :  Provided,  if  any  such  prisoner  is  admitted  to  bail 

^R.  S.,415,§464. 
"Id.,  §465. 
» Id.,  §466. 
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after  such  commitment,  the  time  during  which  he  is  out  upon 
bail  shall  be  excluded  from  the  computation  of  his  time  of 
service.'" 

1048.  Returning  Prisoner  for  Trial.  —  "In  case  of  the  reversal 
of  any  judgment  upon  which  any  person  has  been  committed 
to  the  penitentiary,  and  the  granting  of  a  new  trial  by  the  Su- 
preme Court,  it  shall  be  the  duty  of  the  warden  of  the 
penitentiary,  upon  receiving  a  certified  copy  of  such  judg- 
ment of  the  Supreme  Court,  to  deliver  the  person  so  commit- 
ted to  the  custody  of  the  sheriff  of  the  county  where  such  new 
trial  is  to  be  had,  and  of  such  sheriff  to  take  and  reconvey 
such  person  to  the  jail  of  his  county,  and  for  such  services  the 
sheriff  shall  be  allowed  and  paid  like  fees  as  in  case  of  com- 
mitments to  the  penitentiary."^ 

'R.  S.,  416,  §467. 
•Id.,  §468. 
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ABANDONMENT, 
when  a  highway  will  be  presumed 
to  be  vacated  by,  310. 

ABATEMENT, 
as  to  pleading  in,  and  in  bar  at  the 
same  time,  838,  839. 


See  Plea. 

plea  in,  846-851. 

See  Plea  in  Abatement. 

what  to  be  plead  in,  and  what  in 
bar,  846. 

ABDUCTION 

of  a  female,  384. 
statute  as  to,  384. 
punishment  for,  884. 

statement  of  the  offense  of  abduct- 
ing a  female,  384. 
should  conclude  against  the  stat 
ute,  384,  note  3. 

evidence  of,  385. 

of  a  child,  386. 

statute  as  to,  386. 

punishment  for,  386. 

statement  of  the  offense  of  abduc- 
tion of  a  child,  386. 

ABORTION, 

See  MiSCARKIAGE 

the  common  law  as  to,  377. 
the  statutes  as  to,  378-381. 
punishment  for  procuring,  378. 
defined,  378,  n.  4. 

the  statute  as  to  selling  abortifacient 
drugs,  379. 


A.BOKFIO'N—Oontinued. 
punishment  for  violating  the  stat- 
ute, 379. 
defendant  may  be  tried  vbere  med- 
icine  was  administered,  379,  n.  6. 
certificate  that  drugs,  etc.,  are  not 
abortifacient  required,  380. 
the  statute  as  to,  380. 
punishment  for  advertising  aborti- 
facient drugs,  etc.,  or  place  of 
sale,  381. 
statement  of  the  offense  of  produc- 
ing a  miscarriage,  381,  p.  367. 
name  of  medicine  need  not  be 

stated,  p.  367,  n:  1. 
negative  averment  that  it  was  not 
necessary,  etc.,  is  necessary,  p. 
367,  n.  3. 

what  a  suiflcient  description  of 

the  instrument  used,  p.  867, 

n.  3. 

statement  of  the  offense  of  attempt- 

ing  to  produce  miscarriage,  p. 

267. 

not  necessary  to  allege  that  the 
woman  did  not  die,  p.  267,.n.  4. 
evidence  required,  383,  383. 
of  application  of  instrument  or 
administering    the    medicine, 
etc.,  to  the  woman,  383. 
defendant     may     be    convicted 
though  the  woman  was  not  in 
fact  pregnant,  383. 
that  instrument  or  medicine,  etc., 
would    produce    or  cause    an 
abortion  or  miscarriage,  383. 

ACCESSOKY, 
when  person  concealing  an  offense 

from  magistrate  is  an,  41a. 
who  liable  as  in  a  case  of  murder, 

333. 
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oflFense  of  receiving  not  merged  in 
oflFense  of  being  an,  to  the  lar- 
ceny;, 542. 

statute's  as  to,  744^746. 

before  the  fact  defined,  744. 

considered  as  principal  and  pun- 
ished accordingly,  744,  745. 

may  be  punished  independently  of 
principal,  745. 

after  the  fact,  defined,  746. 

how  punished,  746. 

statement  of  the  oflFense  of  being  an 
accessory  to  a  rape  before  the 
fact,  746. 
requisites  of,  746,  n.  3,  3. 

statement  of  the  offense  of  an  acces- 
soiy  after  the  fact,  746. 

what  advice  or  encouragement  suf- 
ficient, 747. 

inciting  or  employing  anothei;  to 
commit  a  crime,  748. 

may  be  tried  before  principal  or  as 
principal,  749. 

evidence,  750. 

soliciting  another  to  commit  a 
crime,  753. 

ACCIDENT. 
acts  committed  by,  when  not  crim- 
inal, 10, 175. 

ACCOMPLICE 
may  be  a  witness,  77,  542,  944. 
conviction  may  be  had  upon  the 

testimony  of,  77,  944. 
defined,  944. 

ACQUITTAL, 

See  FoBMBB  Jeopardy. 

when  a  defense  to   a  prosecution 

for  a  battery,  186. 
how  proved,  187. 
of  higher  crime  and  conviction  of 

the  lesser,  where  permitted,  392, 

395.  429. 
form  of  plea  of  former,  854. 
requisites  of  plea  of  former,  854. 

ACT, 
an  element  of  a  crime,  1. 
homicide  in  doing  an    unlawful, 

when  manslaughter,  375. 
homicide  in  doing  a  lawful,  when 

manslaughter,  376. 
compelling  a  person  to  leave  by  an 

unlawful  act,  how  punished,  717 


ACT — Continued. 
unlawful  to  jurors  for  performing 

duty,  how  punished,  719. 
of  one  joint  offender,  when  binding 
on  the  other,  87,  816. 

AC'i;iON, 

proceeding  to  recover  a  penalty  for 
violating  town,  etc.,  ordinance  is 
a  civil,  17. 
on  a  recognizance,  111-118. 

See  KECOaMZAi^cii. 

civil  for  same  offense,  no  bar  to 
criminal,  187. 

ADJOURNMENT, 

See  CONTINtTANCE. 

of  examination,  provisions  of  the 

statute  as  to,  70. 
when  not  to  exceed  ten  days,  70. 
recognizance  on,  70. 

See  Recognizance. 

commitment  to  jail  on,  70. 

is  without  authority,  if  the  accused 
is  not  before  the  magistrate,  70. 
n.4. 

statute  applies  to  cases  of  bastardy, 
70,  n.  4. 

does  not  apply  to  arrests  for  a  vio- 
lation of  ordinance,  70,  n.  4. 

form  of  recognizance  on,  70,  p.  57. 

default  for  not  appearing  as  re- 
quired by  recognizance,  71. 

recognizance  on,  with  record  of  de- 
fault to  be  certified  to  court,  71. 

form  of  record  of  default  and  cer- 
tificate, 71. 

on  each,  new  recognizance  to  be 
taken,  71,  n.  1. 

defendant  to  be  called  before  enter- 
ing default,  71,  n.  3. 

commitment  on,  73. 

form  of  commitment  on,  73,  p.  58. 

form  of  order  to  bring  the  accused 
before  the  magistrate  again,  73. 

in  cases  where  justice  has  jurisdic- 
tion to  try  the  oflenders,  157. 

ADMISSIONS 
of  one  joint  offender,  when  binding 

on  others,  816,  943. 
when  evidence,  940. 
the  whole  admission  to  be  consider- 
ed together,  941. 
effect  to  be  given  to,  942. 
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ADULTERATION, 

statutes  as  to,  631-634. 

of  food,  candies,  etc.,  631. 
how  puaished,  621. 

statement  of  the  offense  of  adultera- 
ting food,  631. 

of  liquors,  633. 

how  punished,  633. 

statement  of  the  oifense  of  adultera- 
ting liquors,  633. 

of  milk,  623. 
how  punished,  633. 

statement  of  the  offense  of  adultera- 
ting milk,  623. 

of  medicine,  634. 
how  punished,  634. 

statement  of  the  offense  of  adul- 
terating medicine,  634. 

ADULTERY, 

See  FoKNicATiON. 

statutes  as  to,  635,  626. 
how  punished,  635. 
proof,  626. 

statement  of  the  offense  of  adultery 

and  fornication,  636. 

what  a  fatal  variance  as  to  the 

name  of  the  person  with  whom 

the    adultery   was    committed, 

626,  n.  3. 

allegation  that  the  parties  were  not 

married  necessary,  626,  n.  4. 
defined,  626,  n.  5. 
evidence  of,  637. 

ADVERSE  POSSESSION, 
presumption  of  dedication  may  he 

rebutted  by,  307. 
right  ot  public  to  a  road,  when  ex- 
tinguished by,  310. 

ADVERTISEMENT, 
statute  as  to  tearing  down,  393. 
form  of  statement  of  the  offense  of 
tearing  down  a  legal,  393. 

ADVERTISING  LOTTERIES, 
statute  as  to,  359. 
punishment  for,  259. 
form  of  statement  of  the  offense  of, 

359,  p.  181. 
evidence  of,  360. 
on  a  sign-board,  is  within  the  stat- 

tute,  360. 

ADVISING 

Infant,  idiot,  etc.,  to  commit  an  of- 
fense, 6. 


AFFIDAVIT 
defined,  44. 
for  a  warrant,  155. 

See  Complaint. 

form  in  prosecutions  for  an  unlaw 

ful  sale  of  liquor,  277. 
as  to  the  necessity  of  in  such  case, 

377,  n.  4. 

requisites  of,  in  case  of  the  un- 
lawful sale  of  liquor,  377,  n.  5, 
6,  p.  189,  ns.  1,  2,  3,  4. 
form  of  for  a  continuance,  p.  637. 
requisites  of,  for  a  continuance,  891, 

892,  and  ns.  5,  6,  7,  p.  638,  ns.  1-9, 

p.  629,  n.  1, 
what  the  venue  in,  p.  627,  n.  5. 
must  be  correctly  entitled,  p.  637, 

n.6. 
for  a  continuance,  as  to  amendment 

of,  893. 
cannot  be  contradicted,  893. 
of  prisoner,  effect  of,  on  motion  for 

a  new  ti'ial,  994. 
of  juror  as  to  verdict,  994. 

AFFRAYS, 
provisions  of  the  statute,  195. 
form  of  statement  of  the  offense  of 

195. 
what  averments  in,  necessary,  195, 

n.  3,  4,  6. 

unnecessary  words  in,  195,  n.  8 

5,7. 

words  "did  make  an  affray"  insnt 
ficient,  195,  n.  8. 
evidence  of,  196. 

acquittal  of,  the  affray  and  convic- 
tion of,  a  battery,  when  allowed 

197. 

'AFORESAID" 
word,  how  construed,  794. 

'  AGAINST  HER  WILL," 
words,  when  necessaiy,  p.  373,  n.  6, 

p.  296,  n.  7,  p,  397,  n.  4,  789. 
evidence    of  the    act  being  done 

against  tlie  will  of  the  woman  in 

a  case  of  rape,  434,  435. 

'AGAINST  HIS  WILL," 
words,  when  necessary,  p.  376,  n.  3, 
789. 

AGENT, 
embezzlement  by,  473-474,  477,  478. 
taking  by  an   innocent,  when  lar- 
ceny of  the  principal,  495. 
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ALIBI, 

what  is  an,  88. 

defendant  not  to  be  prejudiced  by 
a  failure  to  prove,  88. 

Dresumption  of  absence  of  defend- 
ant at  tlie  time  the  oflFense  was 
committed  to  be  overcome  by  the 
preponderance  of  evidence,  88. 

form  of  instruction  as  to,  p.  678. 

ALLEYS 

may  be  dedicated  by  recording  of 
a  town  plat,  307. 

AMBASSADORS, 
when  privileged  from  arrest,  53. 

AMENDMENTS 
allowed  in  proceedings  to  prevent 

the  commission  of  crime,  38. 
allowed  of  warrants,  80. 

of  complaints,  81. 
of  indictments  not  permitted,  818. 
of  caption  of  indictment,  818. 
of  pleas  in  abatement  not  allowed, 

848. 
of  affidavit  for  continuance,  when 

not  allowed,  893. 
of  verdict,  when  permitted,  986. 
of  record,  how  obtained,  1030. 
bill   of  exceptions,  how  amended, 

1036. 

AND 
the  word   "or"  in  a  statute,  when 
may  be  substituted  for,  in  stating 
an  offense,  425,  n.  3. 

ANIMAL, 

offense  of  gaming  may  be  commit- 
ted by  playing  for  an,  337. 

punishment  for  not  protecting  cas- 
tor beans  from  the  approach  of, 
487. 

cruelty  to,  388-290. 

See  Ortjelty  to  Animals. 

statute  as  to  bringing  infected  with 

contagious  disease  into  the  state, 

etc.,  295. 
punishment  for,  395. 
form  of  statement  of  the  offense  of 

bringing  into  this  state  infected 

with  contagious  disease,  395,  p. 

201. 
carcass  of,  when  a  nuisance,  803. 
statement  of  the  offense  of  throwing 

the  carcass  of,  into  a  pond,  303. 
maliciously  injuring  domestic,  529, 

533. 


APPEAL 

in  proceedings  to  prevent  the  com- 
mission  of  crime,  27. 

form  of  recognizance  in  such  case, 
27. 

recognizance  of  witnesses  for  ap- 
pearance at  appellate  court,  38. 
form  of,  28. 

proceeding.^;  on,  39. 

failing  to  prosecute,  30. 

recognizance  to  be  returned  to  cir- 
cuit court,  33. 
how  prosecuted,  83. 
conviction  need  not  be  shown, 
83. 

from  judgment  rendered  by  justice, 
163. 

duty  of  justice,  when,  is  taken,  164. 

judgment  on,  165. 

costs  on,  165. 

cannot  be  taken  from  judgment 
rendered  in  circuit  court,  1032 
and  note. 

APPLES, 
statute  as  to  taking,  297. 

APPROVER 
may  be  a  witness,  77. 

ARRAIGNMENT 

defined,  835. 

procedure  on,  835. 

waiver  of,  835. 

and  plea  essential,  835. 

when  plea  filed  by  attorney  without, 
a  nullity,  835. 

accused  must  be  present  on,  885. 

record  must  show  an,  835. 

upon, plea  of  not  guilty  may  be  en- 
tered orally,  836. 

omission  of  clerk  to  enter  may  be 
corrected  at  any  time,  836. 

plea  of  guilty  should  be  explained, 
837. 

defendant  standing,  mute  plea  of 
not  guilty  to  be  entered,  838. 

ARREST, 

what  officers  may  issue  process  for 
the,  of  offenders,  40. 

of  offenders,  examination,  commit- 
ment and  bail,  40-134. 

See  Arrest,  Examination,  Com.mit- 

MENT  AND  BaIL. 

who  may  make  on  a  warrant,  50,  51. 
duty  of  ofiicer  on  receiving  a  war- 
rant, to  make  without  delay,  52. 
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officer  in  making,  to  proceed  with 
secrecy,  53. 

of  person  not  named  in  warrant, 
when  not  justified,  53. 

wlio  privileged  from,  53. 

when  made,  54. 

may  be  made  on  Sunday,  54. 

doors,  etc.,  may  be  broken  open  to 
make,  55. 

demand  of  admittance,  before 
breaking  open  doors ,  etc.,  when 
necessary,  55. 

house  of  third  person  may  be  brok- 
en open  to  make  an,  55. 

when  necessary  to  show  warrant  on 
making  an,  56. 

what  is  an,  57. 

how  made,  57. 

wliat  force  may  be  used  to,  58. 

when  killing  justified  to,  58. 

officer  may  require  others  to  assist  in 
making  an,  59. 

justification  of  those  who  assist  as 
broad  as  officers,  59. 

person  obstructing  or  encouraging 
othei's  to  resist  may  be  arrested. 
59. 

where  accused  is  already  in  cus- 
tody, 60. 

when  may  be  made  without  a  war- 
rant, 61,  62. 

who  may  make  without  a  warrant, 
61, 62. 

duty  of  person  making  an,  63. 

may  pass  through  other  counties, 
64. 

prisoner,  how  treated  after,  65. 

prisoner  escaping  may  be  re-arrest- 
ed, 65. 

return  to,  warrant  on,  how  made,  66. 

batterv  in  making,  when  justified, 
183,"'l84,  185. 

after  indictment  capias  may  issue 
for  the  arrest  of  the  defendant, 
820. 

sureties  may  have  their  principal 
arrested  on  a  capias,  820,  n.  2. 

amount  of  bail  to  be  indorsed  on 
capies,  831. 

form  of  capias  for  arrest  on  indict- 
ment, 831. 

of  judgment,  987,  988,  997-1003. 

See  Motion   in  Arkest   op  Jdixj- 

MENT. 

of  counsel,  no  excuse  for  not  taking 
exceptions  at  the  proper  time, 
1034. 


ARREST,  EXAMINATION,  COM- 
MITMBNT  AND  BAIL, 
who  may  issue  process  for  the,  and 

examination  of  ofienders,  40. 
complaint,  41. 

See  CoMPiiAiNT. 

when  a  person  liable  for  making  a 

complaint,  43. 
who  qualified  to  complain,  43. 
requisites  of  the  complaint,  44. 
what  must  be  stated  in,  45. 
effect  of  issuing  a  warrant  without 

a  sufficient  complaint,  46. 
the  warrant,  47. 

See  Warrant. 

arrest,  51-65. 

Sefi  Arrbst. 

when  arrest  may  be  made,  54. 
arrest  without  a  warrant,  61,  63. 
duty  of  person  making  an  arrest,  63. 
may  pass  through  other  counties, 
64. 
prisoner,  how  treated,  65. 
re-arrest,  65. 

return  of  warrant,  how  made,  66. 
examination  for  offenses,  67-99. 

See  Examination. 

time  of  examination,  68. 

what  a  reasonable  time,  69. 

adjournment,  70. 

default  for  not  appearing  as  requir- 
ed by  recognizance,  71. 

failing  to  recognize  on  adjourn- 
ment, 73. 

the  witnesses,  73 

See  Witnesses. 

separation  of  witnesses,  74. 
competency  of  witnesses,  75. 

husband  and  wife,  76. 

approvers  and  accomplices,  77. 

infamous  persons,  78. 
joint  and  separate  examination,  79. 
amendments,  80. 
amendment  of  complaint,  81. 
change  of  venue,  83. 
examination,  how  conducted,  83. 
evidence  of  time  and  place,  84. 

variance,  85. 

variance  in  the  description  of  writ- 
ten instrument  or  record  86. 
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ARREST,  Sec— Continued. 
burden  of  proof,  87. 
proof  of  alibi,  87. 

of  oliaracter,  89. 
defense  of  statute  of  limitations,  90. 

for  murder  and  manslaughter,  91. 

for  arson  and  forgery,  92. 

for  other  felonies,  93. 

for  other  offenses,  etc.,  94. 

time  of  absence  not  counted,  95. 

time  of  pendency  of  proceeding 
not  counted,  96. 

former  acquittal  on  examination, 
97- 
discharge,  98. 
bail  or  commitment,  99. 
what  offenses  bailable,  100. 
capital  offenses  defined,  100. 
provisions  of  the  statute  as  to  the 

sufficiency  of  bail,  101. 
proof  of  the  sufficiency  of  bail,  103. 
what  bail  sufficient,  103. 

time  may  be  givpn  to  procure 
bail,  103. 

who  may  be  taken  as  bail,  104. 

provisions  of  the  statute  as  to  re- 
cognizance, 105, 106. 
condition  of  recognizance,  106. 
money  not  to  be  taken,  instead  of, 

107. 
form  and  requisites  of  the  recogni- 
zance, 108. 

ARREST    UPON    INDICTMENT 
AND  ADMITTING  TO  BAIL, 
order  fixing  the  amoimt  of  bail, 

819. 
capias,  820. 
amount  of  bail,  when  to  be  indorsed 

on  writ,  821. 
form  of  capias  for  an  arrest  on  an 

indictment,  821. 
service  and  return  of  capias,  822. 
passing  through  other  counties,  838. 
costs,  824. 
letting  to  bail,  835. 
form  of  recognizance  on  arrest  after 

indictment,  825. 
requisites  of  recognizances,  825,  n. 

5,  6,  p.  582,  u.  1,  836. 


ARSON 
is  a  felony.  1. 

conviction  for  infamous,  3. 
murder  by,  363. 
statute  as  to,  363,  443. 
statement  of  the  offense  of  murder 
by,  363. 
as  to  the  necessity  of  stating  the 


KB&O'^— Continued. 

value  of  the  property  burned, 
p.  325,  n.  3. 
evidence  in  a  case  of  murder  by, 

364. 
statutes  as  to,  443-448. 
punishment  for  burning  building, 

etc.,  443. 
burning  to  defraud  insurer,  444. 

punishment  for,  443. 
burning  personal  property,  445. 

punishment  for,  445. 
attempting  to  commit,  446. 

punishment  for,  446., 
burning  by  owner,  lessee,  etc.,  447. 

punishment  for,  447. 
ownership  of  building,  how  stated 

in  an  indictment,  448'  and  n.  7. 
statement  of  the  offense  of,  448.     ' 
words  "feloniously,  willfully  and 
maliciously"indispensable,484, 
n.  3. 
as  to  the  necessity  of  the  words 

"set  fire  to,"  448,  n.  4. 
as  to  the  necessity  of  the  word 

"burn,"  448,  n.  5. 
as  to  the  necessity  of  stating  the 
value  of  the  property  burned, 
448,  n.  6. 
ownership  of    property  burned, 

how  stated,  448,  n.  7. 
words  "there  situate"  necessary, 

p.  313,  n.  1. 
as    to  the  necessity  of  conclud- 
ing "against  the  statute,"  p.  313, 

U.S. 

statement  of  the  offense  of  burning 
a  shop  with  intent  to  injure  the 
insurer,  p.  313. 

as  to  the  necessity  of  alleging  that 
the  property  was  insured,  p. 
313,  n.  3. 
statement  of  the  offense  of  an  at- 
tempt to  commit  arson,  p.  313. 
particular  manner  of  making  the 
attempt  need  not  be  stated,  p. 
312,  n.  4. 
the  commission  of   the    offense 
need  not  be  negatived,  p.  313, 
n.  5. 
evidence  of,  449-455. 
of  bui'ning,  449. 

allegation  of  burning  in  the  night 
time  need  not  be  proved,  450. 
of  participation  in  the  crime  by  de- 
fendant, 450. 

confessions  and  threats,  450. 
building  not  finished — a  subject  of 
the  offense,  450. 
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of  property  in  auotlior,  etc.,  451,  453. 
burning  by  lessee,  mortgagor,  oc- 
cupant, owner  or  wife,  etc.,  451 , 
452. 
burning  by  servant,  453. 
burning  one's  own  building,  453. 
variance    between    the    allegation 
and  proof  of  ownership  is  fatal, 
454. 
evidence  that  the  burning  was  will- 
ful and  malicious,  455. 
effect  of  a  negligent  burning  in 
doing  a  lawful  act,  455. 
in  committing  a  felony,  455. 
effect  of  an  intent  to  burn   one 
house  and  actually  burning  an- 
other, 455. 
prisoner  burning  a  hole  in  a  jail  to 

escape  not  guilty  of,  455. 
malice  inferred  from  act  of  burning, 

455. 

evidence  of  intent  to  injure  insurer, 
456. 

of  attempts  to  commit,  457. 
jury  may  view  the  premises,  etc., 
burned,  470. 

ASSAULT 

defined,  166. 

what  an,  166,  167,  168. 

attempt  and  intent  to  injure  essen- 
tial, 166, 167,  168. 

present  ability  to  injure  is  an  essen- 
tial element  of  an,  166. 

■words  not  an,  nor  a  justification  for 
an,  169. 

words  may  make  acts  an,  169. 

form  of  statement  of  the  offense  of, 
193,  p.  138. 
words  "with  force  and  arms" are 
unnecessary,  p.  138,  n.  1. 
word    "  unlawfully"     is     neces- 

sary,  p.  138,  n.  3,  789. 
what  a  sufficient  statement  of,  p 
138,  n.  1,  2,  3. 

averment  of  an,  when  necessary  in 
an  indictment  for  murder,  p.  236, 
n.  3. 

with  an  intent  to  commit  a  felony, 
387-395. 

See  Assault  with  Intent  to  Com- 
mit A  S'blony. 

with  intent  to  murder  by  poison- 
ing, drowning,  etc.,  388. 
statute  as  to,  388. 
punishment  for,  388. 


assault:— Ootitinued. 
what  sufficient  evidence  of  an,  166- 

168,  389. 
with  a  deadly  weapon,  394,  395. 
See  Assault  with  a  Deadly 
"Weapon. 
words  "  did  make  an  assault,"  when 

not  e.ssential,  433,  n.  4. 
compelling  a  confession  by  an,  716. 

ASSAULT  AND  BATTERY 

defined, 170 

what  an,  170. 

person  employing  another  to  com- 
mit an,  is  guilty  of,  170. 

infants  and  corporations  may  com- 
mit an,  171. 

what  not  an,  173. 

when  consent  prevents  the  act  from 
being  an,  172. 

when  committed  in  resisting  a  con- 
ductor, 174. 

when  a  conductor  is  guilty  of,  in 
putting  a  passenger  off  a  car,  174. 

accidental  injury,  when  not  an,  175. 

act  done  in  correcting  child,  etc., 
when  not  an,  176. 

no  unnecessary  force  to  be  used  in 
making  the  correction,  176. 

in  defense  of  self,  child,  wife,  ser- 
vant, etc.,  when  justified,  177, 
178,  179. 

unnecessary  use  of  a  deadly  weapon 
in  defense  of  self,  etc.,  not  justifi- 
able, 177. 

person  using  more  force  than  nec- 
essary in  self-defense  is  guilty  of 
an,  177,  178,  179. 

when  both  parties  guilty  of,  178. 

when  self-defense,  etc.,  not  a  justifi- 
cation, 179. 

self-defense  is  no  justification  if 
first  assault  was  justifiable,  179. 

effect  of  striking  in  retaliation,  179. 

in  defense  of  possession,  when  jus- 
tified, 180,  182. 

to  prevent  a  levy,  when  justified, 
181. 

when  j  ustified  by  authority  of  law, 
183,  185. 

in  making  an  arrest  51-63,  183, 
185. 

j)rooess  no  justification  for  an,  un- 
less produced,  184,  192. 

process  issued  without  jurisdiction 
no  justification  for,  184. 

in  preventing  the  commission  of 
an  offense,  185. 
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tinued. 
former    acquittal     or    conviction, 

when  a  defense,  14,  15,  16,  186. 
civil  action  pending  for  no  defense, 

186. 
fine  for  contempt,  no  bar  to  indict- 
ment for,  186. 
former  acquittal  of,   liow  proved, 

187. 
what  evidence  admissible  in  miti- 
gation of  the  punishment  for,  188, 
189. 

provocation,  188,  189,  394,  395. 
olfensive  words,  188, 189. 
time  for  passions  to  cool,   188, 

189,  191. 
want  of  malice,  388,  190. 
former  threats,  188,  190. 
character  of  defendant  or  of  per- 
son assaulted  not   admissible, 
189. 
what  evidence   admissible  to    in- 
crease the  punishment,  190. 
of  wealth  of  defendant,  190. 
words  will  not  justify,  191. 
jurisdiction  of  justice  of,  not  exclu- 
sive, 192. 
is  indictable,  193. 

complainant  has  no  right  to  com- 
promise, 192. 
ill-will,  when  evidence  of  guilt, 

192. 
to    convict  for  resisting   jailor 
mittimus  must  be  put  in  evi- 
dence, 192. 
verdict  in  cases  of,  may  be  re- 
ceived in   the   absence  of  the 
defendant,  192. 
committed  in  viewof  justice,  how 

punished,  193. 
form  of  statement  of  the  offense 

of,  198,  p.  138. 
punisliment,  194. 
on  a  charge  of  an  affray,  when  a 

conviction  of  an,  proper,  197. 
compelling  a  confession   by,  how 

punished,  710. 
statement  of  the  offense  of  compel- 
ling a  confession  by,  716. 

ASSAULT  WITH  A  DEADLY 

WEAPON, 

the  statute  as  to,  394. 

with  intent  to  inflict  bodily  injury, 

punishment  for,  ;J94. 
statement  of  the  oll'euse,  394. 

averment    that   m    considerable 
provocation  appeared,  or  that 


ASSAULT    WITH     A    DEADLY 
WEAPON— Continued. 

the  circumstances  showed  an  a- 
bandoned  and  malignant  heart, 
necessary,  394,  u.  6. 

word  "  deadly"  is  a  sufficient  de- 
scription of  weapon,  p.  277, 
n.  1. 

an  "  ax"  or  "  chisel"  is  a  deadly 
weapon,  p.  277,  n.  2. 

word  ''feloniously"  not  necessary, 
p.  277,  n.  3. 
evidence  of,  395. 

threats,  395. 

when  defendant  may  be  convicted 
of  a  lesser  offense,  395. 

conviction  of  an  assault  and  bat 
tery  no  bar,  395. 

when  "  a  considerable  provoca- 
tion" no  justification,  395. 

ASSAULT    WITH    INTENT   TO 
COMMIT  A  FELONY. 

statute  as  to,  387. 
punishment  for,  387. 
statute  as  to  assault  with  intent  to 
murder  by  poisoning,  drowning, 
etc.,  388. 
stateiaent  of  the  offense  of  an  as- 
sault with  intent  to  murder,  388. 
what  a  sufficient  allegation  as  to 

the  assault,  388,  u.  4. 
name  of  person  assaulted  must  be 

stated,  888,  n.  5. 
intent,  how  stated,  388,  n.  6. 
word  "  unlawfally"  may  be  omit- 
ted, p.  272,  n.- 1. 
words  "  feloniously  with  malice 
aforethought,"     necessary,     p. 
373,  n.  2. 
statement  of  the  offense  of  an  as- 
sault with  intent  to  commit  a 
rape,  p.  272. 
changing  the  word  "intent"  to"in- 
teution,"  immaterial,  p.  373,  n.8. 
word   "feloniously"   indispensa- 
ble, p. -273,  u.  4. 
effect  of  a  variance  in  the  name 

of  the  female,  p.  372,  n.  5. 
as  to  the  necessity  of  the  words 
"  against  her  will,  p.  373,  n.  6. 
statement  of  the  oflense  of  an  as- 
sault with  intent  to  rob,  p.  373. 
word    "  violently"    essential,    p. 

273,  n.  7. 
what  a  sufficient  allegation  of  the 
intent,  p.  373,  n.  8. 
statement  of  the  offense  of  an  as- 
sault with  intent  to  steal,  p.  373. 
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A8SATTLT    "WITH    INTENT    TO(ATTEMPTING  TO  COMMIT  AN 
COMMIT,  &c.— Continued.  I     OFFENSB— Continued. 

words  "with  intent  to  steal  from         another  to  oommit  an    offense, 


the  pocket,"  a  sufficient  allega- 
tion of  the  intent,  p.  273,  n.  1. 
evidence  of  the  assault,   166-168, 
389. 

of  intent,  390,  391. 
intent   must   he    proved  as    al- 
leged, 390,  391. 
what  sufficient  evidence  of  the 

intent,  390,  391. 
proof  of  malice,  390. 
acquittal  of  the  higher  crime  and 

conviction  of  the  lesser,  393. 
defense  of  property  no  justification, 
393. 

ATTACHMENT 
may  issue  for  a  witness,  73,  880. 

ATTEMPT 
an  essential  element  of  an  assault, 

166,  168. 
to  commit  a  crime,  who  guilty  of, 

383,  751-753. 

See  Attempting  to  Commit  an 

Offense. 

to  commit  arson  ,446,  457. 

how  punished,  446. 

manner  in  which  an  attempt  was 

made  need  not  be  stated,  p.  313. 

n.  4. 

not  necessary    to    negative    the 

commission  of  the  offense,  p. 

313,  n.  5. 

to  commit  burglary,  how  punished, 

459. 
to  pass  forged  or  fictitious   bills, 

notes,  etc.,  554,  555. 
to  utter  or  pass  counterfeit  money, 

573,  573. 

attempt  to  procure  a  person  to 
commit  perjury,  how  punished, 
691. 

statement  of  the  offense  of  suborna- 
tion of  perjury,  p.  493. 

ATTEMPTING  TO  COMMIT  AN 
OFFENSE, 

statute  as  to,  751. 

how  punished,  751. 

statement  of  the  offense,  751. 

when  impossible,  to  commit  it, 
753.  . 

soliciting  another  to  commit  an  of- 
fense, 753. 

statement  of  the  offense  of  soliciting 


753. 

ATTORNEY, 

See  Counsel. 

when  privileged  from  arrest,  53. 

may  be  taken  as  bail,  104. 

when  gull  ty  of  barratry,  235. 

as  to  the  jurisdiction  of  justice  to 
try  for  barratry,  837. 

when  guilty  of  maintenance,  239, 
841. 

how  punished  for  not  paying  over 
money  collected,  476. 

state's,  effect  of  improper  conduct 
of  in  making  the  closing  argu- 
ment, 947. 


B. 


BAGGAGE, 

statute  as  to  injuring  or  destroying, 

393. 
punishment  for,  293. 
form  of  statement  of  the  offense  of 

injuring,  291. 

BAIL.    See  Stjreties. 
to  keep  the  peace,  when  required, 

34,  35. 
commitment  for  failing  to  give,  35, 

99,  100. 
discharge  on  giving  after  commit- 
ment, 31. 
may  sureender  principal,  36. 
second  admittance  to,  37,  134. 
what  offense  bailable,  100. 
in  what  cases  bail  may  be  taken, 

100. 
who  may  take,  100. 
what  sufficient,  101,  103. 
proof  of  sufficiency,  103. 
time  may  be  given  to  procure,  103. 
who  may  be  taken  as,  104. 

attorney  may  be,  104. 

infamous  person  should  not  be 
taken  as,  104. 

married  women  may  be,  104. 

infant  cannot  be,  104. 
not  to  be  refused  because  magistrate 

does    not   like  their  politics  or 

character,  104. 
action  against,  ou  a  recognizance, 

111-118. 

See  Recoonizance. 
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BAIL — Continued. 

■when  exonerated,  on  default  made, 
115, 125. 

how  taken  in  vacation,  134. 

on  adjournment  in  cases  where  jus- 
tice has  Jurisdiction  to  try  offend- 
er, 157. 

after  indictment  the  amount  to  be 
fixed  by  the  court,  819. 

when  amount  to  be  indorsed  on 
capias,  831. 

letting  to  bail  after  indictment,  825. 

form    of    recognizance  on    arrest 
after  indictment,  825. 
requisites  of  recognizance,  825,  n. 
4,  5,  6,  826. 

letting  to  bail  on  error,  104d. 

form  of  recognizance  on,  1043. 

recognizance  to  be  taken  by,  sher. 
iff  or  warden,  1044. 
how  returnable,  1044. 
sureties  on  aifirmance  of  judg- 
ment  may  surrender  prisoner, 
1046. 

BAILEE, 
when  guilty  of  larceny,  486. 
See  Embezzlement — Larceny. 

BANKER, 
when  guilty  of  embezzlement,  473. 

BARRATRY 
defined,  233. 
statute  as  to,  233. 
punishment  for,  233. 
form  of  statement  of  the  offense  of, 

233. 

unnecessary  words  in,  333,  n.  9. 
offense  of,  how  stated  at  common 

law,  p.  167,  n.  1. 

as  to  the  necessity  of  conclud 
ing  "  to  the  common  nuisance," 
p.  167,  n.  3. 
bill  of  particulars  in  cases  of,  234. 
who  guilty  of,  235. 
justice,  when  guilty  of,  235. 
attorney,  when  guilty  of,  335. 
effect  of  commencing  groundless 

suits,  235. 
number  of  suits,  etc.,  essential,  236. 
jurisdiction  of  justice,  when  the  de- 
fendant is  an  attorney,  doubtful, 

237. 

BASTARD,- 
concealing  the  death  of,  396-398. 

Bee  Concealing  the  Death  of 
Bastard. 


BIGAMY, 
conviction  for  infamous,  3. 
statutes  as  to,  628-630. 
definition  and  punishment,  638. 
proof  and  venue,  629. 
marrying  a  bigamist,  630. 
statement  of  the  offense,  630. 
when  or  where  the  first  marriage 
took  place  need  not  be  stated, 
630,  n.  5. 
word    "feloniouslv"  usually  in- 
serted, 630,  p.  447,  n.  1,  789. 
allegation   and  proof  of  second 
marriage,  where   it  took  place 
out  of  the  state,  p.  447,  n.  2. 
omission  of  the  middle  letter  of 
the  name  not  a  defect,  p.  447, 
n.  3. 
word  "being,"  how  construed,  p. 

447,  n.  4. 
not  necessary  to  negative  the  pro- 
viso in  the  statute,  p.  447,  n.  5. 
conclusion  should  be  "against  the 
form  of  the  statute,"  p.  447,  n.  6. 
as  to  stating  the  offense  in  the 
words  of  the  statute,  447,  n.  7. 
is  an  offense  created  by  the  statute, 

p.  447,  n.  6. 
evidence,  631-633. 
what  required,  631. 
of  the  marriage,  629,  631. 
when  husband  or  wife  may  be  a  wit. 
ness,  633. 

effect  of  absence  of,  633. 
proof  of  being  alive,  632. 
what  a  defense,  633. 
absence  of  former  partner,  633. 
divorce,  633. 

BILL  OF  EXCEPTIONS, 
See  Exceptions. 

when  necessary,  936, 1015. 
when  a  part  of  the  record,  1018. 
exceptions  may  be  taken  in  crimi- 

nal  cases,  1033. 
to  be  signed  and  sealed,  1033. 
error  may  be  assigned  upon  by  de- 
fendant, but  not  by  people,  1032. 
when  necessai-y,  1033. 
effect  of  omission  to  state  that   it 

contains  all  of  the  evidence,  1033, 

1034. 
stipulation  not  considered  on  error 

unless  preserved  in,  1033. 
requisites  of  a,  1034. 
what  equivalent  to  stating  that  the 

bill  contains  all  of  the  evidence, 

1034. 
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BILL  OF  EXCEPTIONS— Coraijn- 
ued. 
instructions,  when  to  be  embodied 

in,  1034. 
must  show  that  exception  was  taken 

at  the  time  of  the  decision,  967, 

1033, 1034. 
exception  for  admitting  or  rejecting 

evidence,  how  preserved  in,  1034, 
must  be  signed,  sealed  by  the  judge, 

and  filed,  1034. 
preparing,  settling  and  filing,  1035. 
foim  of  a,  1035. 
how  amended,  1036. 

BILL  OF  PARTICULAKS 
as  to  the  necessity  of,  in  a  case  of 
barratry,  234. 

BOND.    See  Recognizance. 
required  to  obtain  a  license  to  keep 

a  dram  shop,  267. 
when  sued  on,  267. 
not  to  sell  liquor  in  violation  of 

law,  when  required,  269. 
punishment  for   maliciously,  etc., 

tearing,  etc.,  531. 

BRANDS, 

See  Masks  and  Brands. 

BREAK  AND  ENTER, 
words,  when  necessaiy,  320,  n.  6. 

BRIBERY, 

statutes  as  to.  651-655. 

definition  and  punishment,  651. 

offering  to  give  or  receive,  652. 
how  punished,  652. 

of  judicial  ofHcers,  653. 
how  punished,  653. 

of  sheriffs,  constables,  etc.,  654. 
how  punished,  654. 

witness,  when  compelled  to  crimi 
nate  himself,  655. 

statement  of  the  offense,  655. 

allegations  in  required,  p.  468,  n.  1 

the    amount    of   money    offered 

need  not  be  stated,  p.  468,  n.  2 

what  held  to  be  bribery,  656, 657. 

place  where  the  offense  was  com- 
mitted, 658. 

BRIDEWELL, 
sentence  to  legal,  1008. 

BRIDGES, 
burning,  443. 
malicious  injury  to,  523. 


BUILDING, 

burning,  443. 

ownership  of,  how  stated  in  arson, 
448,  n,  7. 

in  a  case  of  arson  if  building  burn- 
ed  is  not  a  dwelling-house, 
indictment  should  conclude 
"against  the  statute,"  p.  812,  n.  2. 

in  a  case  of  burglary,  how  describ- 
ed, p.  330,  n.  7. 

malicious  injuries  to,  520. 

BULL-BAITING, 
penalty  for  keeping  a  place  for,  290. 

BURDEN  OF  PROOF 

of  every  material  fact  is  on  people, 
87. 

where  one  of  two  is  guilty,  is  on 
the  people  to  show  which,  87. 

is  on  people  to  show  the  defendant 
was  present  at  the  time  offense 
was  committed,  88. 

is  on  the  defendant  to  show  he  had 
a  license,  381. 

is  on  the  people  to  show  malice, 
335. 

is  on  the  prisoner  to  rebut  the  pre- 
sumption of  the  continuance  of 
malice,  when  once  shown  to  exist, 
344. 

the  killing  being  proved,  is  on  the 
accused  to  prove  mitigating  cir- 
cumstances, etc.,  361. 

BURGLAR.    See  Burglakt. 
punishment  of,  for  being  found  in 

a  building  with  intent  to  commit 

a  felonj',  460. 
punishment    for    having  burglai's' 

tools,  461. 
how  connected  with  the  burglary 

and  tools,  467. 

"  BURGLARIOUSLY," 
word,  when  necessaiy,  p.  320,  n.  4, 
789. 

BURGLARS'  TOOLS, 

See   Btjrglabt. 

punishment  for  having,  461. 
burglar,  how  connected  with,  467. 
BURGLARY 
is  a  felony,  1. 
conviction  for  infamous,  3 
statutes  as  to,  458-461. 
defined,  458. 
punishment  for,  458. 
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BVRQL  ART— Oontinued. 
attempt  to  commit,  459. 

how  punished,  459. 
burglar  found  in  a  building  with 
intent  to  murder,  etc.,  460. 
how  punished,  460. 
having  burglare'  tools,  461. 

how  punished,  461. 
statement  of  the  offenseof,  461. 
words  " in  nighttime"  necessary, 

p.  330,  n.  3. 
as  to  the  necessity  of  stating  the 

hour  of  night,  p.  330,  n.  3. 
what  a  sufficient  statement  of  the 

hour,  p.  320,  n.  3. 
as  to  the  necessity  of  the  word 

"  feloniously,"  p.  330,  n.  3,  p. 

321,  n.  4,  789. 

"burglariously,"  p.  330,  n.  4, 
789. 

"willfully,  maliciously  and  for- 
cibly," p.  330,  n.  5,  789. 

"  break  and  enter,"  p.  320,  n.  6. 
what  a  sufficient  description  of 

the  building,  p.  320,  n.  7. 
name  of  owner  of  building,  how 

stated,  331,  u.  1. 
as  to    the  necessity    of   stating 

ward,  ville  or  town,  p.  321,  u.  3. 
as  to  the  necessity  of  the  words 

"  then  and  there,"  p.  321,  n.  3. 
felonious  intent,  how  stated,  p. 

321,  n.  5. 
words  "  goods  and  chattels,"  im- 
ply a  value,  p.  823,  n.  1. 
proof  of   value  unnecessary,   p. 

333,  n.  1. 
ownership  of  property  taken,  how 

stated,  p.  332,  n.  3. 
allegation  of  the  actual  commis- 
sion of  larceny  may  be  omit- 
ted, p.  322,  n.  3. 

such  allegation  does  not  make 
an  indictment  bad   for  du- 
plicity, p.  322,  n.  3. 
what  not  a  misjoinder  of  oflfenses 

p.  323,  n.  4. 
evidence  of,  463-469. 
of  breaking  and  entering  in  the 

night-time,  463. 
of  the  forcible  breaking,  463. 
of  the  entry,  464. 

the  breaking  and  entering  may 
be  into  any  building,  465. 
of  ownership,  466. 
of  the  participation  of  the  defend- 
ant in  the,  467. 

having  burglars'  tools,  467. 

bringing  them  into  coui't,  467. 


BXTRQliABY—Oontiniied. 

of  the  stolen  goods  being  in  the 

possession  of  defendant,  468. 
of  the  felonious  intent,  469. 
property  obtained  by,  to  be  re- 
stored to  owner,  539. 

c 

CANADA  THISTLES, 
statute  as  to,  285,  286. 
punishment  for  permitting  the  seed 
of,  to  be  disseminated,  385. 
by  railroad  companies,  386. 
form  of  statement  of  the  offense 
of  bringing  into  the  state  the 
seed  of,  386. 

CANALS,  ETC. 
malicious  injury  to,  533. 

CANDIES 
adulterating,  how  punished,  621. 

CAPIAS.    See  Execution. 
when  may  issue,  163. 
time  of  imprisonment  on,  163. 
to  be  issued  after  indictment,  830. 
may  be  used  by  sureties  to  procure 

the  surrender  of  principal,  830. 

n.  2. 
when  amount  of  bail  to  be  indorsed 

on,  833. 
court  may  order  it  to  be  returnable 

immediately,  831. 
form  of,  for  arrest  on  indictment,831. 
sei-vice  and  return  of,  832. 
passing  through  other  counties,  833. 
fees  of  officer  for  executing,  how 

paid,  814. 
letting  to  bail,  835. 

CAPITAL  OFFENSE 
defined,  100. 

"CARNALLY  KNOW," 

words,  when  necessai-y,  p.  397,  n.  1. 

CASTOR  BEANS, 
statute  as  to,  387. 
punishment  for  failing  to  protect, 

287. 
form  of  statement  of  the  offense  of 

failing  to  protect,  287. 

CEiUETERY, 
statute  as  to  the  trespass  upon,  483. 
punishment  for  disturbing  con- 
tents   of  any  vault,  tomb  or 
grave,  483. 
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CERTIFICATE, 

witli  record  of  default  on  a  recog- 
nizance to  court,  71. 

form  of,  71,  p.  58. 

of  approval  of,  recognizance,  what 
a  sufficient,  p.  80,  n.  6,  7. 
is  essential  to  validity  of  rocog- 
nizanoe,  p.  80,  n.  7. 

form  of,  to  be  attaclied  to  ti'anscript 
of  record,  1019. 

CHALLENGE  OF  JURORS, 

of  grand  jurors,  773,  774. 

of  petit  juror,  905-920. 
for  cause,  907-910. 
statutory  grounds,  908. 
opinious  which  disqualify,  909, 
910. 

for  favor,  911. 

when  made,  913. 

how  made,  913. 

how  tried,  914,  915. 

form  of  oath  of  jurors  as  to  compe- 
tency, 915. 

when  error  to  overrule,  917. 

peremptory,  918,  919. 

only  person  named  on  sherift  return 
to  be  a  juror,  920. 

CHALLENGING  TO  FIGHT, 
punishment    for    disturbing     the 

peace  by,  205. 
pimishment  for  sending,  405. 

See  DoBLiNO. 

evidence  of,  413. 
.  what  is  a  challenge,  413. 
no  provocation  a  justification  for 

414. 
a  prize  fight,  645. 

See  Prize  Fighting— Spakring  and 
Boxing  Exhibitions. 

CHAMPERTY, 

common-law  oifense  of,  abolished 
342. 

CHANGE  OP  VENUE, 

See  Vendb. 

in  proceedings  before   magistrate, 

form  of  oath  for,  82. 
as  to  a  second,  83,  n.  5. 
in  circuit  court,  858-879. 


statutes  as  to,  858,  865,  870-873,875- 

879. 
causes,  858. 

48 


CHANGE  OF  YY.'SVY.—OonUnued. 

to  what  court,  s.'iil. 

petition,  HCd. 

petition  lo  lii'  verified,  860. 

when  cause  prejudice  of  judge,  861. 

form  of  petition  for,  ou  account  or 
prejudice  of  llie  judge,  861. 

form  of  affidavit  to  accompany  the 
petition,  801. 

as  to  presumption  that  the  persona 
making  the  af)]davit  are  reput 
.ible,  861,  n.  1. 

when  cause,  prejudice  of  the  inhabi- 
tants, 803. 

facts  .set  forth  in  the  petition  may 
be  denied,  862. 

fonn  of  a  petition  for  a,  for  the  prej- 
udice of  inliabitants,  862. 

when  application  may  be  made, 
863. 

not  after  the  first  term,  unless,  etc., 
864. 

further  exception,  864. 

notice  of  application  for,  866, 

when  must  be  granted,  867. 

when  motion  may  be  denied,  867. 

supplementary  affidavits,  868. 

by  consent,  869. 

only  one  change,  870. 

when  change  granted  in  vacation, 
871. 

transmitting  papers,  etc.,  873. 

filing  ti-anscrips,  etc.,  873. 

doclieting  cause,  etc.,  878. 

efieot  of  omission  to  transmit  a  prop- 
er transcript  of  the  record,  874. 

transferring  the  person,  875. 

parties  and  witnesses  to  attend  trial, 
876. 
recognizing  the  witness,  877. 

costs,  878. 

irregularities  waived,  879. 

continuance,  when  granted  to  ob- 
tain a  correct  transcript  of  papers 
on  a,  895. 

exception  for  overruling  motion  for, 
not  available  on  error  unless 
saved  by  a  bill  of  exceptions, 
1033. 

CHARACTER, 
evidence  of,  when  admissible,  89. 
of  specific    acts  tending  to  im- 
peach character  of  accused  not 
permitted,  89. 
of  person  assaulted,  or  of  the  de- 
fendant cannot  be  proved  in  miti- 
gation of  the  punishment  for  a 
battery,  189. 
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CHEATING, 

See  Swindling — DEFKAtrDiNG. 

statutes  as  to,  585-587. 

by  the  confidence  game,  585. 
liow  punished,  585. 
indictment,  586. 

statement  of  the  offense  of  clieating 
by  the  confidence  game,  586. 

by  using  false  weights  and  meas- 
ures, 587. 
how  punished,  587. 

statement  of  the  offense  of  selling 
by  false  weights,  584. 

by  false  pretenses,  389-601. 
See  False  Psetbnses. 

CHECK 
when  not  a  false  token,  591. 

CHILD 

may  recover  for  injuries  caused  by 
intoxication,  371. 

before  birth,  is  not  a  human  being, 
338. 

when  killing  is  murder,  338. 

when  parent  guilty  of  falsely  im- 
prisoning, 419. 

when  parent  guilty  of  kidnapping, 
431-424. 

whether  a  child  under  fourteen  can 
be  guilty  of  a  rape,  4,  431. 

rape  may  be  committed  upon  a 
child  under  ten  years  of  age  with- 
out force,  431. 

statement  of  the  offense  of  rape  upon 
a,  p.  397. 
allegation  that  the  child  is  under 
ten  years  of  age,  when  neces- 
sary, p.  397,  n.  3. 
words  "against  her  will"  unneces- 
sary, 397,  n.  7. 

CIKCULATING  OBSCENE 
BOOKS. 

See  Obscene. 
statute  as  to,  634. 
punishment,  634. 
statement  of  the  offense  of  circula- 
ting an  obscene  book,  684. 

CLERK, 

embezzlement  by,  473,  477,  478- 

of  a  court,  how  punished  for  not; 

payin?  over  money  collected,  476. 

COCK-FIGHTING, 

penalty  for  keeping  a  place  for,  390. 

form  of  statement  of  the  offense  of, 

290. 


COERCION, 
wife,  when  presumed  to  act  under,  8. 

COIN, 
attempting  to  pass  counterfeit,  572. 
counterfeiting,  how  punished,  573. 

See  Counterfeiting. 

California  five-dollar  gold  piece, 
not  current  coin  of  this  state,  573, 
n.  1. 

what  current,  573,  n.  3. 
word   "dollars"    sufficiently  de- 
scribe, 573,  n.  4. 
production  of  counterfeit  on  ti'ial, 

when  required,  57. 
judicial  notice  taken  of,  577. 
evidence  of  resemblance  to  genu- 
ine, 578. 
of  intent  to  defraud  bypassing, 

578. 
of  passing  other  coins,  on  the 
trial  for  passing  a  particular, 
579. 
COMMISSION  MERCHANT, 
how  punished  for  refusing  to  pay 
over  proceeds  of  sales,  475. 

COMMITMENT, 
on  neglecting  to  give  recognizance, 

35. 
form  of,  85. 
for  unlimited  time,  when  void,  35, 

n.  1. 
on  adjournment    of   examination, 

70,  73. 
is  without  authority,  if  accused  is 

not  brought  before  the  magistrate, 

70,  n.  4. 
form  of  commitment  on  adjourn- 
ment, 73,  p.  59. 
form  of  order  to  bring  accused  be- 
fore the  magistrate  again  after, 

73,  p.  59. 
of  witness  for  refusing  to  testify,  78. 
of  prisoner  for  failing  to  give  bail 

to  appear,  98,  139. 
of  witness  for  refusing  to  recognize, 

128. 
magistrate  to  make  out  warrant  for, 

of  prisoner  and  witness,  139. 

requisites  of  warrant  of,  129. 

form  of  commitment  of  prisoner, 
139,  p.  93. 

form  of  commitment  of  witness, 
139,  p.  94. 

amount  of  bail  to  be  indorsed  on, 
130. 
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COMMITMENT— Cori!«a«ed 

names  of  witness  to  be  indorsed 

on,  131. 
to  be  delivered  to  jailer,  133. 
names  of  witnesses  to  be  indors- 
ed on  copy  of,  138. 
form  of  warrant  for  discbarge  of 
prisoner  after,  134,  p.  96. 
COMMON  CARRIER, 
how  punislied  for  gross  carelessness 

or  neglect,  401. 
negligence  or  carelessness  of  man 
ager  of  a  steamboat,  when  man- 
slaughter, 401,  n.  4. 

COMMON  LAW, 
crimes,  how  divided  at,  1. 
offenses,  when   U.  S.   courts  have 

jurisdiction  of,  710,  n.  1. 
statute  as  to  offenses  at,  754. 
offenses  at,  how  punished,  754. 
when  trial  to  be  conducted  accord- 
ing to  the,  939. 

COMPLAINANT 

See  Complaint. 

when  liable  for  procuring  a  war- 
rant, 42,  141. 
when  liable  for  co?ts,  33,  147,  814. 

COMPLAINT, 
to  obtain  sureties  to  keep  the  peace, 

19. 
form  of  for  using  threats,  19. 
for  the  arrest,  examination,  etc.,  of 
offenders  statutes  as  to,  41. 

See  Akrest,  Examination,  etc.,  of 
Oftendbes. 

who  should  make,  41a. 

right  and  duty  of  every  person,  41a. 

person    knowing   an    offense    has 

been  committed,  concealing  it  is 

an  accessory,  41a. 

when  person  liable  for  making,  42, 

effect  of  a  mistake  as  to  the  guilt 

of  accused,  42. 
not  liable  unless  there  was  no 

probable  cause,  42. 
effect  of  malice,  43. 
of  belief,  43. 
of  advice  of  counsel,  43. 
malice  or  want  of  probable  cause 
not  presumed  from  acquittal, 
42. 
no  liability  until  suit  disposed 
of,  43. 
who  qualified  to  make  a,  43. 


COTAPliKmH— Continued. 
infamous  persons  may  make  a,  43. 
when  idiots,  lunatics,  infants  and 

drunken  persons  not  allowed  to 

make,  43. 
requisites  of  the  complaint,  44. 
must  be  in  writing  and  be  sworn 

to,  44,  p.  37,  n.  5. 
necessary  to  confer  jurisdiction  on 

m.igistrate,  44. 
required  where  accused  is  arrested 

without  warrant,  44,  61. 
same  precision  in,  as  in  an  indict- 
ment not  required,  44. 
facts  constituting  offense  to  be  sub- 
stantially stated  in,  44. 
what  to  be  stated  in,  45. 

the  place,  45. 

words  "importing  afelony,"  when 
required,  45. 

statement  of  facts  on  information 
and  belief  not  sufficient,  45. 
based  on  hearsay  not  sufficient,  45. 
effect  of  issuing  a  warrant  without 

a  sufficient,  46. 
warrant   issued  on  an  insufficient, 

when  not  protection  for  acts  done 

under  it,  46. 
liability  of  a  magistrate  for  issuing 

a  warrant  on  an  insufficient,  46. 
general  form  of,  p.  35. 
name  of  state  and  county  in  margin, 

p.  35,  u.  3,  3. 
letters  "  ss"  in,  p.  35,  n.  4. 
when  name   of    accused  must    be 

stated,  p.  35,  n.  6. 
day,  month  and  year,  how  stated 

in,  p.  35,  n.  7,  p.  36,  n.  1. 

need  not  be  proved  as  alleged,  p. 
35,  n.  7. 
figures  in,  p.  36,  n.  1. 
place,  how  stated  in,  p.  36,  n.  3,  4. 
offense,  how  stated  in,  p.  36,  n.  5. 
when  to  conclude  "  against  the  statr 

ute,"  etc.,  p.  37,  n.  1,  3. 
effect    of   omission    of  the   word 

"form"  in  conclusion,  p   37,  n.  3. 
when  additional  witensses  requirnd, 

p.  37,  n.  5. 
form  of  where  the  name  of  the  ac- 
cused is  unknown,  p.  38. 
may  be  amended,  81. 
a  new  should  be  made,  if  first  does 

not  charge  such  an  offense  as  can 

be  proved,  85. 
variance  in  proof  from,  85. 

in  the  description  of  written  in- 
struments,  86. 
contents  of,  to  obtain  search  war- 
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COMFLAU^^T—ContinvM. 
rant,  135,  136,  137. 
provisions  of  the  constitution  as 

to,  187. 
must  describe  place  to  be  searcli- 

ed,  137. 
things  to  be  siezed,  how  describ- 
ed in,  137. 
form  of,  for  a  search  wan-ant  to 

search  for  stolen  goods,  p.  100. 
form  of,  to  search  for  counterfeit 

coin,  p.  100. 
to  obtain  warrant  to  search  for  rec- 
ords, 151. 
to  obtain  a  waiTant  where  justice 

lias  jurisdiction,  155. 

general  form  of,  155. 

the   words    "  on    about    the    day 

named,"  are  sufficiently  definite, 

155,  n,  3. 

form  of,  for  selling  liquor  without 
a  license,  377. 

as  to  the  necessity  of  in  prose 
cutions  for  the  unlawful  sale  of 
liquor,  377,  n.  4. 
requisites  of,  for  the  unlawful  sale 
of  liquor,  377,  n.  5,  6,  p.  189,  n. 
1.  3,  3,  4. 

COMPOUNDING  CEIME, 
statute  as  to,  343. 
punishment  for,  343. 
when  justice  has  jurisdiction  of  the 

offense  of,  344. 
form  of  the  statement  of  the  offense 

of,  344. 

an  insufficient  averment  in  as  to 
time,  p.  344,  n.  4. 
common  law  as  to,  245. 
what  constitutes  the  offense  of,  346. 
evidence  of,  347. 

COMPULSION, 
committing  crime  under,  9. 

CONCEALING  DEATH  OF  BAST- 
ARD, 

statute  as  to,  396. 

punishment  for,  396. 

statement  of  the  offense  of,  396. 
what  a  sufficient  statement  of  the 
offense,  396,  n.  4. 

evidence  required  to  prove  the  of- 
fense, 397. 

who  may  be  convicted  of,  898. 

CONDUCTOR, 
when  justified  in  putting  a  passen- 
ger oflf  the  train,  174. 
how   punished    for    neglecting  to 
cancel  or  return  ticket,  etc.,  474, 


CONFESSIONS 

in  a  case  of  murder,  admissible, 
331. 

not  if  extorted  by  promises,  threats, 
etc.,  331. 

of  thief  not  evidence  against  the  re- 
ceiver, 542 

punishment  for  compelling,  716. 

statement  of  the  oifense  of  compel- 
ling, 716. 

threats  to  obtain,  how  punished, 
720. 

statement  of  the  offense  of  threaten- 
ing another  to  obtain  a  confes- 
sion, 720. 

when  evidence,  938. 
when  not  evidence,  989. 
form  of  instruction  as  to,  p.  680. 

CONSENT, 

when  act  clone  with,  not  an  assault 
and  battery,  173. 

of  the  woman,  effect  of  in  a  case  of 
rape,  434^-439. 

proof  of  taking  against  the  consent 
of  the  owner  indispensable  in  lar- 
ceny, 503. 

CONSERVATOR, 

when  liable  for  leasing  ward's  prop- 
erty to  be  used  as  a  disorderly 
house,  etc.,  309. 

when  liable  for  damages  caused  by 
intoxication,  373. 

CONSERVATORS  OF  THE 
PEACE, 

See  Proceedings  to  Prevent  the 
Commission  of  Crimes. 

who  are,  18. 

may  require  persons  to  give  secu- 
rity to  keep  the  peace,  etc.,  18. 

CONSIDERATION, 
passing  of  any,  between  the  thief 
and  receiver  of  stolen  goods  need 
not  be  alleged,  539,  n.  5. 

CONSPIRACY, 

statute  as  to,  059,  660. 

to  indict,  659. 

how  punished,  659. 

statement  of  the  offense  of    con- 
spiring to  indict  another,  659. 
when  not  bad  for  duplicity,  659, 
n.  2. 

need  not  be  alleged  that  person 
conspired  against  was  innocent, 
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CO'NSFIB.ACY— Continued. 

or  that  defendant  knew  it,  659, 

n.  3. 
statement  of  the  offense  of  a  con- 
spiracy to  obtain    property    by 

false  pretenses,  660. 
allegation  "  C.  D.  with  divers  other 

persons  to  the  jurors  unknown,' 

sufficient,  660,  n.  2. 
name  of  person  to  be  cheated  must 

be  stated,  660,  n.  3. 
as  to  setting  out  the  means  used  to 

do  the  unlawful  act,  660,  n.  4. 
offense  intended  to  be  committed, 

how  described,  660,  n.  4. 
what  an  indictable  conspiracy,  661. 
who  liable  as  a  conspirator,  662, 
number   of  conspirators   required, 

663,  817. 
husband  and  wife  regarded  as  one 

668. 
when  offense  complete,  664. 
evidence,  66.5. 

CONSTABLE, 
special,  how  appointed,  50,  156. 
required  to  aid  private  person  in 

executing  a  warrant,  50. 
to  execute  warrant,  51. 
duty  on  receiving  a  warrant,  53. 

See  AnBEST. 

CONSTITUTION, 

prohibits  issuing  warrant  without 
the  proper  atfldavit  or  complaint, 
44,  137,  p.  112,  n.  3. 

requires  a  warrant  to  be  in  the 
name  of  the  people,  etc.,  48,  p.  573, 
n.  1.. 

provisions  of  as  to  search  warrants, 
137. 

effect  of  provisions  of  as  to  unrea- 
sonable searches,  150. 

statutes  and  ordinances  prohibiting 
the  sale  of  liquor,  when  constitu- 
tional, 371,  n.  1,  283. 

of  U.  S.  does  not  apply  to  state 
courts,  776. 

of  Illinois  requires  all  prosecutions 
to  be  "in  the  name  and  by  the 
authority  of  the  people,"  etc.,  and 
to  conclude  "against  the  peace, 
etc,"  777,  p.  57a,  n.  1,  8, 

meaning  of  the  words  "due  process 
of  law"  in,  7'i8. 

what    allegations   in   an    indict- 
ment required  by,  778-783. 
meaning   of  the  words  "nature 
and  cause  of  the  accusation"  in. 


CONSTITUTION— a<7»i!«nMccf. 
779,  781. 

technical  objections  may  be  re- 
moved by  statute,  780. 

does  not  give   the  accused   the 

right  to  have  a  convict  piesent  to 
testify,  880,  n.  3. 

requires  witnesses  to  be  present 
on  the  trial  of  accused,  881. 

testimony  on  former  trial,  depo- 
sitions, dying  declarations, 
when  not  prohibited  by,  from 
being  received  in  evidence,  883- 
884. 

guarantees  a  public  as  well  as  an 
impartial  trial,  938. 

what  a  public  trial,  938. 

CONSUL 
not  privileged  from  arrest,  53. 

CONTINUANCE, 

See  Adjournment. 

for  witnesses,  when  granted,  890. 
what  diligence  to  be  shown  to  ob- 
tain, 891. 
facts  to  be  proved  must  be  material, 

893. 

how  stated  in  affidavit  for,  893. 
not  granted  to  show  good  character, 

892. 
form  of  affidavit  for,  893. 
requisites  of  affidavit  for,  891,  892 

and  n.  5,  6,  7,  p.  628,  n.  1-9,  p. 

629,  n  1. 
as  to  amendment  of  affidavit  for, 

893. 
affidavit  for  cannot  be  contradicted, 

894. 
grounds  for  other  than  the  absence 

of  witness,  895. 
on  account  of  sickness  of  defendant, 

witness  or  counsel,  895. 
on  account  of  a  recent  publication 

of  a  libel,  89.5. 

of  public  excitement,  895. 

of  omission  to  ti-ansmit papers  on 
a  change  of  venue,  895. 
not  granted  without  a  motion  for, 

890. 
effect  of  admitting  the  truth  of  the 

facts  stated  in  the  affidavit,  897. 
when   error  to  refuse   to  grant  a, 

898. 
for  the  unauthorized  witlidrawal  of 

a  witness  during  the  trial,  899. 
when  error  to  set  aside  order  for  a, 

900. 
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CONTINUENDO 
defined,  797. 
continuing  offense,  how  stated,  797 

CONVICTION, 

See  PoRMBH  Jeopardy. 

in  proceeding  on  recognizance  not 
necessary  to  sliow,  33. 

may  be  had  upon  the  testimony  of 
an  accomplice,  77,  944. 

of  a  crime  does  not  disqualify  a 
witness,  75. 

when  a  defense  to  a  prosecution  for 
a  battery,  186. 

judgment  in  a  civil  action  no  bar  to 
a  criminal,  186. 

former,  how  proved,  187. 

acquittal  of  a  higher  crime  and  con- 
viction of  a  lesser,  when  proper, 
16,  197,  393,  395,  429,  800,  817, 
967. 

form  of  plea  of  autrefois  convict^  854. 

CONVICTS, 
when  under  the  control  of  county 

board,  1006. 
how  taken  to  penitentiary,  1030, 
powers  of  sheriff  while  conveying 

convict,  1031. 

CORONER, 

See  Sheriff. 

required  to  aid  private  person  in 
executing  a  warrant,  50. 

authorized  to  make  arrests  on  war- 
rant, 51. 

duty  of,  on  receiving  a  warrant,  51. 

CORPORATE  NAME, 
punishment  for  assuming  a,  348. 
statute  as  to,  248. 

statement  of  the  offense  of  assuming, 
348. 

CORPORATION 

may  commit  an  assault  and  battery, 
1'71. 

oflBcers  of,  when  guilty  of  embez- 
zlement, 473-474. 

in  corporation  of  a,  how  proved, 
558. 
when  to  be  alleged,  15.  411,  n.  4. 

CORRECTION 
of  child,  etc.,  when  justifiable,  176. 

COSTS 
in  proceedings  to  prevent  the  com- 
mission of  crime,  23,  26. 


COWT&— Continued. 
recognizance  on  appeal  must  con- 
tain a  condition  to  pay,  27. 
to  be  paid  on  setting  aside  forfeit- 
ure of  recognizance.  111,  115,  125. 
successful  defendant  to  be  discharg- 
ed without,  160. 
on  appeal  from  justice,  165. 
prosecutor,  when  liable  for,  814. 
of  executing  capias,  how  paid, 

824. 
how  paid,  where  a    change   of 

venue  has  been  taken,  878. 
on  motion  for  new  trial,  987. 
judgment,  when  to  be  given  for, 

1010. 

where  several  defendants,  1011. 

where  defendant  is  successful, 
1012. 
commitment  to  enforce  payment 

of,  1013. 
j  udgment  for  a  lien  upon  property 

real  and  personal,  1027,  1028. 
duty  of  clerk  to  issue  execution 

for,  1037,  1028. 
execution,  how  executed,  1037. 
acknowledgment  of  judgment  in 

satisfaction  of,  1028. 
such   judgment,  how  enforced, 

1028. 
discharge  of  pauper  imprisoned 

for,  1029. 

COUNSEL, 

See  Attorney. 

acting  on  tlie  advice  nf,  when  ex- 
cuses a  criminal  act,  11. 

when  privileged  from  arrest,  53. 
punishment  for  refusing  to  allow 

prisoner  to  see,  348. 
statute  as  to,  249. 

appointment  of,  for  the  accused, 
827. 

compensation  of,  827. 

private  consultation  with,  838. 

order  of  openings  of,  931. 

closing  arguments  of,  946,  947. 

arrest  of,  no  excuse  for  not  taking 
exception    at    the    proper   time, 
1034. 

COUNSELING 
infant,  idiot,  etc.,  to  commit  an  of- 
fense, 6. 

COUNT, 
defined,  799, 

indictment    may    contain    several 
counts,  799. 
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COVl^iT—OonUnued. 
same  of  offense  may  be  stated  dif- 
ferently in  separate  counts  in 
same  indictment,  799. 
each  count  must  allege  facts  inde- 
pendent of  the  others,  suflacient 
to  constitute  a  complete  offense, 
799,  p.  572,  u.  6. 

different  felonies  or  misdemean- 
ors  may  be  separately  stated  in 
several  counts  in  same  indict- 
ment, 799. 
court  may  compel  prosecutor  to 
elect  on  which  felony  he  will 
rely,  799,  800,  801,  803. 
See  Election. 
when  bad  for  duplicity,  805. 

See   BuPLiciTY. 
changing  "  or"   in  the    statute  to 
"  and"  in  count,  does  not  make  it 
bad  for  duplicity,  806. 
when  offenses  may  be  alleged  cu- 
mulatively, 806. 
how  to  take  advantage  of  duplicity. 

807. 
when  bad  for  repugnancy  or  incon- 
sistency, 808. 
effect  of  unnecessary  words  in,  809. 
when  descriptive  words  in  must  be 

proved,  809. 
when  to  show  that  the  defendant 
does  not  come  within  any  of  the 
exceptions  in  the  statute,  810. 
what  is   the,  in  an  indictment,  p, 

573,n.  3,  p.  573,  n.  7,  8. 
verdict  where  some  of  the  counts 

are  faulty,  978. 
effect,  verdict  of  guilty  where  sev- 
eral counts,  980. 

COUNTERFEITING, 
conviction  for  infamous,  3. 
trade  marks,  statute  as  to,  399. 
form  of  statement  of  the  offense, 
299. 
statute  as  to,  573. 
defined,  573. 
punishment  for,  573. 
whatnot  a  coin  current  by  law  and 
usage  within  the  state,  573,  n.  1. 
meaning  of  the  words  "  cm-rent  by 

law,"  573,  n.  3. 
statement  of  the  offense  of,   573. 
word  "  dollars,"  sufficiently  de- 
scribes the  coin,  573,  n  4. 
materials  of  which  the  coin  was 
made  need  not  be  averred,  573, 
n.  4. 


COUNTERFEITING— Oon<OT«e(?. 

as  to  the  necessity  of  the  words 
"  of  the  likeness  and  simili- 
tude," etc.,  573,  n.  4. 

"then  and  there,"  578,  n.  5,  p. 
405,  n.  3. 

"  feloniously,"  573,  n.  7. 

an  allegation  bad  for  repugnancy, 
573,  n.  6. 

coin,  how  described,  p.  405,  n.  1. 

the  name  of  the  person  to  whom 
the  coin  was  passed  must  be 
alleged  and  proved,  p.  405,  n.  3. 

as  to  the  necessity  of  stating  the 
name  of   tlie  person  intended 
to  be  defrauded,  p.  405,  n,  4. 
as  to  the  jurisdiction  of  the  state 

courts  of,  574. 
evidence,  575-579. 

producing  the  coin,  575. 

of  counterfeiting,  576. 

judicial  notice  taken  of  coins. 
577. 

of  resemblance  to  genuine  coin 
578. 

of  intent  to  defraud,  578. 

effect  of  giving  in  charity,  578 
intent  to  pass  as  genuine  must 
be  proved,  578. 

of  passing  other  coins,  when  ad- 
missible, 579. 

of  guilty  knowledge,  579. 
inferred_from  making  the  coun- 
terfeit coin,  579. 

seals  and  signatures  of  officers 
584. 

COUNTY  BOARD 
convicts,  when  under  control   of, 
1006. 

CRIME. 

defined,  1. 

classified,  1. 

when  an  infant  is  capable  of  com- 
mitting, 3. 

idiot  or  insane  person  incapable  of 
committing,  5. 

counseling  infant,  idiot  or  lunatic 
to  commit,  6. 

committed  in  presence  of  husband, 
wife  when  liable  for,  8. 

effect  of  committing  under  compul- 
sion, 9. 
provisions  of  the  statute  as  to,  9. 

what  statutory  offenses  indictable 
as  crimes,  17. 

proceeding  to  prevent  the  commis- 
sion of,  18-39. 
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CRIME— Oontirmed. 

See  Pkocbedinos  to  Prevent  the 
(JOMMissioN  OF  Crimes. 

efridenoe  of  the  commission  of,  not 
charged  when  uot  admissible,  89. 

CRIMINAL  CARELESSNESS. 

See  Negligence. 

what  constitutes,  399. 

of  a  physician,  400. 

of  a  conmion  carrier,  401. 

statement  of   the  offense  of,  of   a 

manager  of  a  steamboat,  401. 
of   manager    of   steamboat,  when 

manslaugliter,  401,  n.  4. 

CRUELTY  TO  ANIMALS, 
statute  as  to,  288,  289,  290. 
punishment  for,  288. 
form  of  statement  of  the  offense  of, 

288. 
by  railroad  carriers,  389. 
fonn  of  statement  of  the  offense  of 

allowing   cattle   to   be  confined 

more  than  twenty-eight  hom's  in 

a  car,  289,  p.  197." 
keeping,  etc.,  a  place  for  bull-bait 

ing,  cock-fighting,  etc.,  how  pun- 
ished, 390. 
form  of  statement  of  the  offense  of 

keeping  a  place  for  cock-fighting, 

390. 
punishment  for    frightening  team 

by  engineer,  391. 
form  of  statement  of  the  offense  of 

frightening  team    by    engineer, 

291. 

CRUELTY  TO  CHILDREN  AND 
OTHERS. 

statute  as  to,  402. 
punishment  for,  402. 
statement  of  the  offense  of,  402. 

CURRENCY  UNAUTHORIZED, 

statute  as  to,  635. 

punishment  for  issuing  or  passing 
a  note  or  bill,  etc.,  to  circulate  as 
currenc}'',  635. 

statement  of  the  offense  of  issuing 
a  note  to  be  circulated  as  cur- 
rency, 685. 

CUSTODIAN 
of  property,  when  liable  for  stealing 
it.  496. 


D. 


DAM, 
malicious  injury  to,  523. 

DAMAGES, 
for  causing  another  to  be  intoxica- 
ted may  be  recovered,  270, 271. 
by  whom,    and  how  recovered, 

271. 
lessor  of   building  in  which  li- 
quor is  sold,  when  liable  for, 
371. 
when  a  lien  on  leased  premises,  271, 

373. 
lien,  how  enforced,  373. 

DEADLY  WEAPON. 

<S«e  "Weapon. 

presumption  from  use  of,  10,  336. 
punishment     for     displaying,    in 

threatening  manner,  305. 
punishment    for   an   assault  with, 

with  intent  to  inflict  a  bodily  in- 

jury,  394. 

DEATH  PENALTY, 

manner  of  inflicting,  1021. 

place  of  inflicting,  1033. 

where  prisoner  to  remain  before 
execution  of,  1023. 

duty  of  sheriff  at  execution,  1034. 

certificate  of  execution,  1025. 

disposition  of  the  body  after  execu- 
tion, 1026. 

DEDICATION, 
highway  may  be  acquired  by,  305. 
what  constitutes  a,  306. 
street  may  be  acquired  by,  306. 
recording  a  town  plat  is  a,  307. 
presumption  of,  maybe  rebutted  by 
adverse  possession,  307. 

DEFENDANTS, 
separate  examination  of  joint,  when 

permitted,  79. 
joint,  when  each  liable  for  the  acts 

and   declarations  of  all,  87,  816, 

943. 
when  discharged  on  examination, 

98. 
may  be  witnesses  in  their  own  be- 
half, 75, 157. 
how  long  to  be  confined  in  jail  on 

capias,  163,  1039. 
judgment  against   and    surety   on 

appeal  if  found  guilty,  165. 
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DEFENDANTS— CoreilwMfid 
when  liable  for  costs,  26,  27,  165, 
1010, 1011. 

See  Costs. 

when  entitled  to  a  copy  of  indict 
ment,  list  of  witnesses  and  jurors, 
829. 

when  a  new  trial,  granted  for  omis- 
sion to  punish  witli  list  of  witnes- 
ses, 835. 

eflFect  of  omission  to  require  to  plead, 
835. 

form  of  instruction  as  to  joint  crimi- 
nality of,  p.  678. 

after  arrest  of  judgment  may  be  re- 
tried, 1001. 

sentence,  where  several  are  convict- 
ed, 1009. 

DEFENSE, 
proof  of  an  alibi,  88. 

of  character,  89. 
statute  of  limitations,  90-96. 

See  Statute  of  Limitations. 

former  examination  and   acquittal 

not  a,  97. 
of  self,  etc.,  when  justified,  177, 349- 

353. 
what  a,  in  case  of  homicide,  349- 

360. 

See  MuRDEK — Selp-defbnsb. 

of  property,  no  justification  for  an 
assault  with  intent  to  murder, 
393. 

maiming  in  self-defense  is  justifi- 
able, 438. 

form  of  instruction  as  to  the  burden 
of  proving,  p.  680. 

of  habitation,  forms  of  instruction 
as  to,  pp.  681,  683,  684. 

DEFRAUDING. 

See  Cheating — Swindling — 

PKAtTDS. 

by  false  pretenses,  589-601. 

See  False  Pretenses. 

DELIRIUM  TREMENS, 
insanity      produced     by,    excuses 
crime,  7. 

DEMURRER, 
when  proper,  843. 
classified  and  defined,  843. 
when  to  be  special,  843. 


DEMURRER— Co?iiim«c(?. 
when   to  be  overruled,   if  there  is 

one  good  count,  843. 
form  of,  to  an  indictment,  843. 
form  of,  to  a  plea,  843. 
what  objections  may  be  reached  by, 

844. 
judgment  on,  845. 
answering  over,   when   permitted, 

845. 
objection  for  overruling  need  not  be 

saved    by  a   bill  of  exceptions, 

1033. 

DEPOSITIONS 
in  criminal  cases,  when  inadmissi- 
ble, 157,  881,  882,  884. 
taken  before  magistrate,  when  in- 
admissible, 883,  884. 

DILATORY  PLEAS, 

See  Pleas  in  Abatement. 

DISCHARGE 
on  giving  recognizance  to  keep  the 

peace,  25. 
on  recognizance  after  commitment, 

31. 
form  of,  31. 
where  there  is  not  probable  cause 

for  cliarging  prisoner,  98. 
when  on  bail,  fc'9. 
recognizance  mu-st  be  signed  at  the 

time  of,  p.  78,  n.  1. 
form    of  warrant   for,  of  prisoner 

after  coramitmenl,  j).  96. 

DISORDERLY  HOUSE, 

See  House  of  Ill-fame. 

puijishment  for  keeping,  309. 

avoids  lease  of  premises,  309. 

statute  as  to,  309. 

Ijunishment  for  leasing  building  to 
be  kept  as  a,  209. 

keeping  the  house  with  the  knowl- 
edge, but  -without  the  permission 
of  the  lessor  does  not  make  him 
liable,  309,  n.l. 

conservator  or  guardian,  when  per- 
sonally linble  for  leasing  ward's 
property  for  a,  309. 

jurisdiction  of  justice  of  the  offense 
doubtful,  310. 

statement  of  the  offense  of  keeping, 
316. 

what  averments  insufficient,  p.  154, 
n.  10,  11,  p.  loo,  n.  1-5. 

evidence  of  keeping,  217,  218. 
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DISORERLY  B.OV Si:— Continued. 
that    the   house  was  disorderly, 

318. 
opinion  of  witness  that  the  house 

is  a  nuisance  is  inadmissible, 

218. 

DISTURBING  A  FUNERAL. 
See  Funeral. 

DISTURBING  MEETINGS. 

See  Meeting. 
DISTURBING  SCHOOL. 

See  School. 
DISTURBING  A  THEATER. 

See-  Theater. 

DIVERS  DAYS  AND  TIMES, 
effect  of  using  the  -words,  797. 

DOORS 

may  be  broken  open  to  inalie  arrest. 
55, 
to  execute  search  warrant,  143. 

DRAM  SHOP. 

See  Selling  Liqtjor. 
defined,  363. 

DROWNING, 
punishment  for  attempting  to  mur 
der  by,  388. 

DRUG  STORE, 

punishment  for  selling  liquor  in, 
in  violation  of  law,  269. 

"drugs, 

punishment    for  selling,  etc.,   poi- 
sonous   without    being    labeled, 
2.00. 
statute  as  to,  230. 

form  of  statement  of  the  ofi:"ense  of 
selling  arsenic  without  being 
properly  labeled,  250. 

punishment    for    selling    without 
keeping  a  record,  2.51. 
statute  as  to,  251. 

statement  of  the  oflfense  ot  failing 
to  keep  a  record  of  the  sale  of 
strychnine,  etc.,  2.51. 

DRUNKARD, 
punishment  for  selling   liquor  to, 
268. 


DRUNKENNESS, 

See  Intoxication. 

not  an  excuse  for  crime,  7. 

insanity  caused  by,  excuses  crime,  7. 

procured  by  fraud,  etc.,  excuses,  7. 

permitting,  when  evidence  of  keep- 
ing a  dfsorderlj'  house,  318. 

punishment  for,  23-3,  261. 

statutes  as  to,  252,  253,  261. 

prosecution  for,  within  what  time 
to  be  commenced,  253. 

form  of  statement  of  the  offense  of, 
353,  p.  177. 

of  officers,  how  punished,  253. 
third  offense  a  misdemeanor,  253. 
office  forfeited  by   third  convic- 
tion, 253. 
penalties  for,  how  recovered,  253. 

common  drunkard,  how  punished, 
261. 

See  Vagabonds.  % 

verdict  in  case  of  murder,  how  af- 
fected by,  982. 

DUEL, 

See  Dueling. 

punishment  of  officer  for  not  ti'ying 

to  prevent,  etc.,  a,  354. 
statute  as  to,  254. 
defined,  403. 

DUELING, 
duel  defined,  403. 
time  of  making  agreement  to  fight 

immaterial,  403. 
statute  as  to,  404^11. 

punishment  for,  404. 
seconds,  etc,  when  guilty  of,  404. 
challenging  another  to  fight  a  duel, 

405. 

punishment  for,  405. 
disabilities  of  person  convicted  of 

dueling  or  challenging  to  fight 

duel,  406. 
out  of  the  state  by    appointment 

made  within,  407, 

punishment  for,  407. 
leaving  the  state  to  engage  in,  408. 
former  acquittal  or   conviction  of, 

when  a  bar,  409. 
what  a  sufficient  description  of  in- 
strument used  in,  410. 
indictment  for,  410. 
statement  ot  the  ott'euse  of,  411. 
statement  of  the  offense  of  challeng- 
ing another  to  fight  a  duel,  411,  p. 

385. 

the  words  of  a  challenge  in  writ- 
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DVEU-NG— Continued. 

iug  need  not  be  set  out,  p.  285, 

n.  3. 

what  a  suflBciont,  of  a  challenge, 

p.  285,  n.  3. 

place  where  duel  is  to  be  fought 

need  not  be  stated,  p.  285,  n.  4. 

statement  of  the  offense  of  accepting 

a  challenge  to  fight  a  duel,  p.  285 

statement  of  the  offense  of  delivering 

a  challenge  to  flght  a  duel,  p.  286. 

statement  of  the  offense  of  acting  as 

a  second  in  a  duel,  p.  286. 
evidence  of,  412. 
what  a  challenge,  413. 
no  provocation  a  sufficient  justifl 
cation  for,  414. 

DUPLICITY, 

allegations  not  bad  for,  p.  138,  n 

2,   3,  p.  158,  n.  4,  p.  163,   n.  3 

316,  n.  4,  288,  n.  4,  291,  n.  2. 
counts  in  indictment,  when  bad  for, 

805. 
"or"  in  statute  may  be  changed 

to  "and"  in  Indictment,  806. 
when    oftenses    may    be   charged 

cumulatively,  806. 

how  advantage  to  be  taken  of, 

807. 

DURESS, 
when  a  defense  to  recognizance,  p. 
81,  n.  3. 

DWELLING  HOUSE, 

may  be  bi'oken  open  to  make  an 
arrest,  65. 

burglary  may  be  committed  by  en- 
tering any  other  building,  458,  p. 
330,  n.  7,  465. 

malicious  injury  to,  520. 

DYING  DECLARATIONS, 

when  admissible  in  evidence,  884- 
889. 

reception  of  in  evidence  not  in  vio- 
lation of  constitution,  884. 

what  are,  885. 

only  admissible  in  cases  of  homi- 
cide, 885. 

what  essential  to  admissibility  of, 
886. 

of  husband  or  wife,  when  evidence, 
887. 

admissibility  of  to  be  determined 
by  court,  888. 

credibility  of  to  be  determined  by 
the  jury,  888. 

substance  of,  evidence,  889. 


E 

ELECTION 

defined,  799. 

when  compelled  where  distinct  of- 
fenses are  joined  in  same  indict- 
ment, 799-803. 

ELECTORS, 
when  privileged  from  arrest,  53. 

EMBEZZLEMENT, 

See  Larceny. 

statute  as  to,  471-^79. 

when  larceny,  471,  472,  473. 

by  officers  of  corporation,  etc.,  472. 

by  clerk,  servant  or  apprentice,  472. 

by  banker,   agent  or  officer  of  a 

bank,  473. 
of  railroad  ticket,  474. 
bow  punished,  474. 
by    commission  merchants,  ware- 
housemen, etc.,  475. 
how  punished,  475. 
b}'  attorneys  and  other  officers,  476. 

how  punished,  476. 
by  a  public  officer  or  his  servant, 

477. 
by  a  public  officer  in  loaning  or 

using  public  funds,  478. 
indictment  for,  479. 
statement  of  the  offense  of,  479. 
allegaticm,      "  feloniously      did 
steal,"   omitting    word    "felo- 
niously,"  before    words   "  did 
embezzle,"  sufficient,  479,  n.  2. 
property  embezzled,  how   de- 
scribed, 479,  n.  3. 
by  whom  the  money  was  de- 
livered need  not  be  stated, 
479,  n.  4. 
what  a  sufficient  statement  of 
the  oiiense,  p.  333,  n.  1,  3. 
statement  of  the  offense  of  failing 
to  pay  over  the  proceeds  of  a  sale 
by  a  commission    merchant,  p. 
334. 
statement  of  the  offense  of  failing 
to  pay  over  money  collected  by 
an  attorney,  p.  334. 
statement  of  the  offense  of  embez- 
zlement by  an  officer,  p.  334. 
statement  of  the  offense  of  unlaw- 
fully loaning  the  public  funds, 
p.  335. 
evidence  of,  480. 
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ENGINEER, 
punishment    of,    for     frigMening 

team,  391. 
form  of  statement  of  the  offense  of 
frightening  team,  291. 

ESCAPE, 
statutes  as  to,  666-675. 
by  refusal  of  officer  to  arrest,  666. 
statement  of  the  offense  of  refusing 

to  execute  a  warrant,  666. 
aiding  a  prisoner  to,  667. 

how  punished,  667. 
statement  of  the  offense  of  aiding  a 

prisoner  to  escape,  G67. 
rescuing  a  prisoner,  how  punished, 

668, 670. 

See  Rbscue. 
in  civil  cases,  669. 
officer  allowing  before  conviction, 

673. 

how  punished,  673. 
statement  of  the  offense  of  suffering 

an  escape  by  a  jailor,  673. 
officer  allowing  after   conviction 

673. 

how  punished,  673. 
officer  of  a  penitentiaiy  allowing, 

674. 

how  punished,  674. 
statement  of  the  offense  of  suffering 

an  escape  by  the  warden  of  the 

penitentiary,  674. 
aiding,  675. 

how  punished,  675. 
statement  of  the  offense  of  convey- 
ing a  disguise  to  a  prisoner,  675 
what  an,  676,  677. 
use  of  force,  etc.,  to  effect  escape 

not  necessary,  677. 
who  liable  for  an,  678. 
who  not  liable  for,  679. 
evidence,  680. 

EVIDENCE 

of  the  exact  place  alleged,  when 
not  essential,  p.  36,  n.  3,  214,  570, 
937. 

taken  on  examination  of  offenders 
should  be  reduced  to  writing,  83 

that  the  offense  was  committed 
within  the  county  and  jurisdic- 
tion of  the  magistrate  is  indis- 
pensable, 84,  937. 

of  alleged  times,  wlien  not  essential 
84,  937. 

of  a  different  offense  from  that 
charged  should  not  be  received, 
85. 


EVIDENCE— (7<j;i«wiM«o. 
a  written  instiument  or  record  va- 
rying from  that  described  in  the 

complaint  is  inadmissible  in,  86. 
of  an  alibi,  88. 

of  character,  when  admissible,  89. 
of  the  commission  of  other  offenses, 

when  not  admissible,  89. 
effect  of  omission  to  give  evidence 

of  character,  89. 
of  specific  acts  of  accused  tending 

to  impeach  his  character  is  not 

admissible,  89. 
what  admissible  in   mitigation  of 

the  punisliment  for  a    battery, 

188,  189, 191. 
of  an  affray,  196. 
of  keeping  a  house  of  ill-fame,  311, 

213. 

of  character  of  the  house,  211. 

of  reputation  of  house,  when  ad- 
missible, 313,  217. 

of  complaint  of  neighbors  and 

conversations  of  frequenters  of 

house  of  ill-fame  inadmissible, 

313. 

of  keeping  a  disorderly  house,  217. 

of  reijutation  not  sufficient,  317. 

title  to  house  immaterial,  317. 

that  the  house  was  disordei'ly, 
317. 
of  an  unlawful  sale  of  liquor,  376, 

378, 379.      . 
burden  of  proof  is  on  the  defend- 
ant to  show  that  he  has  a  license, 

381. 
of  the  existence  of  a  highway,  309. 
of  murder,  324^368. 

See  MuiiDER. 

of  murder  by  arson,  364. 

of  aboi-tion,  383,  383. 

of  abduction,  385. 

of  an  assault  with  intent  to  commit 

a  felony,  389-393. 
of  an  assault  with  a  deadly  weapon 

.with  intent,  etc.,  395. 
of  concealing  death  of  bastard,  397, 

398. 
of  daeling,  412. 
of  mayhem,  426. 
of  rape,  433^40. 
of  sodomy,  442. 
of  arson,  449-455. 
of  intent  to  injure  insurer,  456. 
of  attempts  to  commit  arson,  457. 
of  burglary,  463-469. 
of  embezzlement,  480. 
of  larceny,  493-513. 
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EVIDENCE— CoftiiMcd 

of  malicious  mischief,  531,  533. 

of  receiving  property  obtained  by 
larceny,  etc.,  539-543. 

of  robbery,  544-550. 

of  forgery,  549-567. 

of  passing,  etc.,  forged,  etc.,  instru- 
ments, 568-573. 

of  guilty  knowledge,  569,  579,  583. 

of  counterfeiting,  575-579. 

of  having  possession  of  counterfeit 
coin,  etc.,  581. 

of  obtaining  property  or  credit  by, 
591-601. 

relating  to  lotteries,  619,  630. 

of  adultery,  etc.,  627. 

of  bigamy,  631-633. 

relating  to  gaming,  687,  638. 

of  incest,  644. 

of  bribery,  656-658. 

of  a  conspiracy,  661-665. 

of  an  escape,  676-680. 

of  misconduct  of  officers,  683,  684. 

of  perjury,  693-703. 

of  inducing  a  witness  to  be  absent 
on  the  trial  of  a  criminal  cause, 
709. 

of  extortion  by  threats,  711-713. 

of  libel,  734^735. 

of  a  riot,  739. 

of  advice  and  encouragement  by 
accessory,  747. 

of  inciting  another  to  commit  a 
crime,  748. 

in  proceeding  against  an  accessory, 
747-750,  753,  753. 

of  attempts  to  commit  an  oflense, 
753. 

of  soliciting  another  to  commit  an 
oflense,  753. 

deposition  of  witness,  when  not  ad- 
missible in,  881-884. 

notarial  certificate,  when  not  evi- 
dence, 883. 

testimony  on  former  trial,  when 
admissible  in,  883-. 

deposition  taken  before  a  magis, 
trate,  when  admissible,  883. 

dying  declarations,  when,  884-889 
'8ee  Dyiko  Declarations. 

order  of  giving  on  the  trial,  934. 

when  must  be  specifically  objected 
to,  935,  936. 

the  best,  how  waived,  935,  936. 

objection  to,  how  made  available  on 
error,  935,  936. 

confessions,  938,  939. 

admissions,  940. 

the  whole  of  a  confession  or  admis. 


EVIDENCE— Coraim'ited. 

sion  to  be  taken  together,  941. 

effect  to  be  given  to  admissions,  948. 

acts  and  declarations  of  persons 
jointly  guilty,  943. 

interpreter  may  be  required  to  give 
the  primary  meaning  of  words, 
945. 

when   a   new  trial  will  be  granted 
for  admitting  improper,  989. 
for  improperly  rejecting,  990. 
for    the    reason    that   verdict  is 
against,  993. 

on  account  of  newly  discovered, 
993. 

effect  of  admission  in  a  bill  of  ex- 
ceptions to  state  that  it  contains 
all  of  the  evidence,  1083,  1034. 

exception  for  the  admission  or  re- 
jection of  evidence,  how  set  out  in 
the  bill  of  exceptions,  1034. 

EXAMINATION 

in  a  proceeding  to  prevent  the  com- 
mission of  crime,  31. 

for  offenses,  67. 
provisions  of  the  statute,  as  to,  67. 

must  be  in  a  reasonable,  time,  67. 

what  a  reasonable  time,  69. 

adjournment  of,  70. 

See  Adjoubnment. 

separate,  when  permitted,  79. 

how  conducted,  83. 

evidence  taken  on  should  be  re- 
duced to  writing,  88. 

form  of  oath  or  aflimation  to  wit- 
ness on  examination,  83,  p.  67. 

evidence  of  time  and  place,  84. 
variance  between  Hie  proof  and 
allegations  in  complaint,  85. 
in  the  description  of  a  writ- 
ten intrument  or  record,  86. 

burden  of  proof,  87. 

proof  of  alibi,  88. 
of  character,  89. 

statute  of  limitations,  90-96. 

former  acquittal  on  examination 
no  defense,  97. 

when  accused  should  be  discharg- 
ed, 98. 

when  accused  should  be  held  to 
bail  or  committed  to  jail,  99. 

commitment  for  want  of  bail,  99. 

recognizance  required  on  admitting 
prisoner  to  bail,  99,  100,  105,  106. 

See  Rboognizanoe. 
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EXCEPTIONS, 
which  go  to  the  fonn  of  an  indict- 
ment, how  taken,  830-834. 

See  Motion  to  Quash  Indictmekt. 

to  instruction,  when  taken,  967, 970. 
bill  of,  1015, 1033. 

See  Bill  of  Exceptioms. 

statute  as  to,  1032. 

when  taken,  1033, 1034. 

when  presumed  to  have  been  taken 

at  the  proper  time,  1034. 
arrest  of  counsel  no  excuse  for  not 

taking  at  the  proper  time,  1034. 
when  the  charge  is  oral,  how  taken, 

1034. 
to  the  admission    or  rejection  of 

evidence,  how  set  out  in  the  bill 

of  exceptions,  1034. 

EXECUTION 
for  fine  and  costs,  161. 
on  what  property  to  be  levied,  161. 
when  issued  against  the  body,  163. 

See  Capias. 

time  of  imprisonment  on,  163. 
on  judgment  for  damages  caused  by 
intoxication,  how  enforced,  37SJ. 
of  the  death  penalty,  1031-1036. 

See  Death  Penalty. 

duty  of  clerk  to  issue  for  fine  and 
costs,  1037, 1038. 
how  executed,  1027. 

discharge  of  pauper  from  impris- 
onment on,  1039. 

convict  to  be  taken  to  the  peniten- 
tiary, 1030. 

powers  of  sheriil'  while  conveying 
convict,  1031. 

EXPERTS 
competent  to  testify  as  to  the  gen- 
uineness of  insti'uments  alleged 
to  have  been  forged,  557,  560. 

EXTORTION, 
statute  as  to,  685,  710. 
of  ojficers,  how  punished,  685. 
statement  of  the  offense,  685. 
by  threats,  710-713. 

See  ExTOKTioN  by  Threats. 

EXTORTION  BY  THREATS. 

statute  as  to,  710. 
how  punished,  710. 


EXTORTION   BY  THREATS— 

Continued. 

was  criminal  at  common  law,  710, 

n.  1. 
statement  of  the  ofl'ense,  710. 

requisites  of,  710,  n.  3,  3,  711. 
evidence,  711. 

of  making  the  threats,  711. 

of  accusing  another  of  a  crime, 
712. 

•of  intent  to  extort  money,  etc.,  713. 

F. 

FALSE  HEIR, 
fraudulently  producing  with  intent 

of  intercepting  the  inheritance, 

603. 

how  puni.shed,  603. 
statement  of  the  otiense,  603. 

FALSE  IMPRISONMENT, 

statute  as  to,  415. 

punishment  for,  415. 

statement  of  the  oflTense  of,  415. 
allegation  of  assault  is  unneces- 

saiy,  415,  n.  3. 
allegation  charging  both  an  as- 
sault and  false  imprisonment, 
not  bad  for  duplicity,  415,  n.  4. 
what  a  sufficient  allegation  of  a 
want  of  authority,  415,  n.  5. 

evidence  of,  416,  417. 

what  an  imprisonment,  417. 

imprisonment  may  be  by  words, 
418. 

when  parent  liable  for  imprisoning 
his  child,  419. 

imprisonment  by  a  military  officer, 
when  justified,  430. 

naine  of  prosecutor,  when  to  be  in- 
dorsed on  indictment  for,  814. 

when  prosecutor  for,  liable  for  costs, 
814. 

objection  for  omission  to  indorse 
name  of  prosecutor  on  indict- 
ment, how  taken,  814,  n.  4. 

FALSE  PRETENSES, 
statute  as  to,  589,  590. 
obtaining  signature  or   goods  by, 

589. 

how  punished,  589 
when    indictment   for,  not   to  be 

quashed,  589. 
what  a  valuable  thing,  589. 
statement  of  the  offense  of  obtaining 

property  by,  589. 
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FALSE  PRETENSES— Co^nijnucc?. 

all  the  property  obtained  by,  need 
not  be  stated,  589,  n.  4. 

property  obtained,  how  described, 
589,  n.  4. 

value  of  property  need  not  be  stat- 
ed, 589,  n.  5. 

person  defrauded  must  be  alleged 
to  be  the  owner  of  the  propei'ty 
obtained,  p.  589,  a.  6. 

false  pretenses  employed,  how  set 
forth,  p.  418,  n.  1. 

allegation  that  the  false  pi-etenses 
were  made  for  the  purpose  of  the 
sale  or  exchange  necessaiy,  p. 
418,  n.  3. 

evidence  that  the  party  deceived 
was  unacquainted  with  the  kind 
of  property  is  proper,  p.  418,  n.  3. 

allegation  that  the  party  was  in- 
duced to  part  with  his  property 
by  the  false  pretenses,  necessary, 
p.  418,  u.  4,  7. 

allegation  of  receiving  the  falsely 
represented  j)roj)erty  in  exchange, 
necessary,  p.  418,  n.  5, 

allegation  of  intent  to  cheat,  etc.,  is 
necessary,  p,  418,  n.  6. 

what  a  sufficient  averment  of  an  in- 
tent to  cheat,  etc.,  p.  418,  n.  6. 

word  "  obtain"  imports  a  deliver}', 
p.  408,  n.  7. 

pretenses,  how  negatived,  p.  318. 
n.  8. 

allegation  that  the  defendant  knew 
the  pretenses  were  false,  neces- 
sary, p.  419,  n.  1. 

obtaining,  credit  by,  590. 
how  punished,  590. 

statement  of  the  offense  of  obtain- 
ing credit  by  false  pretenses,  590 

evidence,  591-600. 

what  a  false  token,  591. 

check,  when  not  a  false  token, 

591. 
bank  bill,  when  a,  false  token, 

591. 
forged  order,  591. 
false  stamps,  591. 
forged  certificate  of  stock,  591. 

what  "false  pretenses,  593. 
pretense   must  be  of  some  past 

event  or  existing  fact,  593. 
false  promise  not  a  false  pretense, 
593. 

what  held  sufficient  to  sustain  an 
indictment,  594. 

pretenses  must    be  proved  sub- 
stantially as  alleged,  595. 


FALSE  PERTENSES— (7orato'reM«(?. 

evidence  of  the  knowledge  of  the 

defendant  of  the  falsity  of  the 
pretenses,  596. 

of  obtaining  the  property  by,  597. 

by  the  false  token,  writing  or  pre- 
tenses, 597. 

of  the  ownership  of  the  property 
obtained,  598. 

of  intent  to  cheat  or  defraud,  599. 

against  joint  defendants,  600. 
what  not  a  defense,  601. 

FALSE  TOKEN, 

See  False  Pretenses. 
what  a,  591. 

FALSELY, 
word   is  implied   in  either  of  the 
words  "  forge  or  counterfeit,"  558, 
n.  8. 

FALSELY  ASSUMING  AN    OF- 
FICE, 
statute  as  to,  681. 
how  punished,  681. 
statement  of  the  offense,  681. 

FALSELY    PERSONATING  AN- 
OTHER. 

statute  as  to,  603,  604. 

obtaining  money  or  property  by, 
603. 
how  punished,  603. 

statement  of  the  offense  of  receiving 
money  by,  603. 

marrying  another,  confessing  judg- 
ment, acknowledging  the  execu- 
tion of  a  written  insti'ument,  etc., 
how  punished,  604. 

statement  of  the  offense  of  falsely 
personating  another  and  marry- 
ing another,  604. 

FAMILY, 

punishment  for  disturbing  on  Sun- 
day, 804. 

statute  as  to,  204. 

form  of  statement  of  the  offense  of 
disturbing  a,  on  Sunday,  204. 

punishment  for  disturbing  in  the 
night,  205. 

statute  as  to,  305. 

applies  to  a  woman  living  alone, 
205,  n.  1. 

form  of  statement  of  the  offense  of 
disturbing  the  peace  of  a,  205. 
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FEES 
of  jury,  defendant  Is  not  required 

to  advance,  158. 
punishment  of  officer  for  taking 

illegal,  356. 

statute  as  to,  256,  257. 
form  of  statement  of  the  offense  of 

taking  illegal,  356. 
private  remedy  for,  357. 
statute  as  to,  257. 
of  officer"  executing  capias,   how 

paid,  824. 

"FELONIOUSLY," 

word,  when  necessarv,  223,  n.  6,  p. 
272,  n.  3, 4,  p.  296,  n.  8,  448,  n.  3, 
p.  320,  n.  3,  321,  n.  4,  479,  n.  2,  p. 
340,  n.  3,  539,  n.  3,  p.  376,  n.  1, 
558,  n.  6,  404,  n.  7,  p.  411,  n.  2, 
582,  n.  4,  p.  447.  n.  1,  789,  790. 

taking,  how  proved  in  larceny,  504. 

FELONY 

defined,  1 

what  a,  at  common  law,  1. 

what  under  the  statute,  1. 

what  force  may  be  used  to  arrest 
for,  58. 

when  an  arrest  may  be  made  for 
without  a  warrant,  61,  62. 

when  barred  by  statute  of  limita- 
tions, 93,  94. 

assault  with  intent  to  commit  a,  387 
-393. 

See  Assault  with  Intent  to  Com- 
mit A  Felony. 

FENCES, 
malicious  injury  to,  527. 

FICTITIOUS  BILLS,NOTES,  ETC. 
punishment  for  making,  uttering  or 

publishing,  555. 

are  forgeries  where  there  is  no  per 

son  by  the  name  of  the  maker,  561. 

where  instrument  purports  to  be 

executed  by  a  corporation  not 

in  existence  or  by  a  deceased 

person,  563. 

FIGURES, 
may  be  used  in  an  indictment,  p. 
36,  n.  2. 

FINE, 
when  may  be  recovered  before  a 

justice,  154. 
procedure  to  recover,  154-165.. 

See  Justice  op  the  Peace. 


'FW&— Continued. 
amount  of,  when  determined  by  the 

jury,  160,  976,  977,  1003. 
for  an  unlawful  sale  of  liquor  may 

be  recovered  by  indictment,  374. 
commitment  to  enforce  payment  of, 

1013. 
judgment  for  a  lien  on  property, 

real  and  personal,  1027. 
duty  of  clerk  to  issue  execution  for, 

1027,  1028. 
execution,  how  executed,  1027. 
acknowledgment  of  judgment  in 

satisfaction  of,  1028. 

such   judgment,    how  enforced, 
1018. 
discharge  of  pauper  imprisoned  for, 

1029. 

FIRING  WOODS,PRAIRIES,  ETC. 

statute  as  to,  298. 

form  of  statement  of  the  offense  of, 
398. 

FOOD, 
adulterating,  how  punished,  621. 

"FOR  HIS  OWN  GAIN," 
words,  when  necessary,  539,  n.  4. 

FORCIBLY, 
word,  when  necessary,  p.  396,  n.  3, 
p.  330,  n.  5,  789. 

FOREIGN  SOVEREIGNS, 
when  privileged  from  arrest,  53. 

FORGERY, 
conviction  for  infamous,  3. 
statutes  as  to,  553-558, 
defined,  553. 
of  records,  writings,  etc.,  553. 

how  punished,  553. 
of  public  securities,  bank  bills,  etc., 

554. 

how  punished,  554. 
making,  etc.,  fictitious  bills,  notes, 

etc..  .555. 

how  punished,  555. 
connecting  parts  of  several   bills, 

556. 
proof  by  experts,  557. 
proof  of  incorporation,  558. 
statement  of  the  offense  of,  558. 
is  now  a  felony,  558,  note  6. 

as  to  the  necessity  of  the  word 
"feloniously,"  558,  n.  6.  789. 

"  infamouslv,"  and  "criminally" 
558,  n.  6,  789. 
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effect  of  calling  contract  by  the 
wrong  name,  p.  388.  n.  1. 

effect  of  using  words,  "  I  promist" 
instead  of  "  I  promise,"  p.  338, 
n.  2. 

as  to  the  necessity  of  tlie  word  "pur- 
porting," p.  388,  u.  3. 

allegation  that  the  forged  instru- 
ment was  signed  is  repugnant,  p. 
388,  n.  3. 

allegation  that  the  instrument  was 
stamped  is  unnecessary,  p.  388, 
n.  4. 

name  of  the  maker  must  be  correct- 
ly stated,  p.  388,  n.  5. 

as  to  the  necessity  of  the  woj'ds 
"  for  the  payment  of  money,"  p. 
388,  n.  6. 

a  count  for  forging  may  be  joined 
with  a  count  for  uttering,  p.  389, 
n.  1. 

statement  of  the  offense  of  passing  a 
fictitious  bill,  p.  389. 

name  of  the  person  to  whom  the  in- 
strument was  passed  must  be 
stated,  p.  g89rn.-i3.  if/  >^J- 

evidence  of,  549-567. 

production  of  forged  instrument, 
or  accounting  for  its  absence, 
549. 

when  secondary  evidence  of  its 
contents  admissible,  549. 

notice  to  produce,  549. 
of  forging  the  instrument,  560. 

by  persons  who  know  the  hand- 
writing of  the  maker,  560. 

by  experts,  560. 

by  comparing  instrument  with 
genuine  documents,  when  ad- 
missible, 560. 

person  whose  name  has  been 
forged  need  not  be  called,  560. 

when  there  ai-e  two  persons  or  is 
no  person  of  the  same  name  as 
that  forged,  561. 
_by  signing  one's  own  name,  an 
assumed  name,  or  the  name  of 
fictitious  person  or  corporation, 
or  of  a  deceased  person,  563, 
566. 

cases  collected  held  not  to  be  or 
to  be  forgeries,  563. 
of  the  intent  to  defraud  some  person 

or  corporation,  564. 

person  intended  to  be  defrauded 
must  be  a  real  person  or  per- 
son or.  corporation  duly  incor- 
porated, 564. 

49 


FORGERY— ConfowM^d. 

what  sufficient  proof  of    incor- 
poration, 558,  563,  564. 
what  sufficient  proof  of  intent, 

565. 
proof  of  other  forgeries   to  show 

intent,  566. 
when  burden  of  proof  on  defend- 
ant to  show  want  of  guilty  in- 
tent, 566. 
proof  of  an  intent  that  the  instru- 
ment shall  be  used  as  genuine  is 
conclusive  evidence  of  an  intent 
to  defraud,  567. 
evidence  of  passing,  etc.,  a  forged, 
etc.,  instrument,  568-571. 
proof  required,  568. 
of  passing,  568. 
by  an  agent,  568. 
of  publishing,  568. 
to  publish,  defined,  568. 
of  guilty  knowledge,  569. 
other  forged  instruments,  when 
admissible,  569. 
proof  that  the  accused  was  a  mon- 
eyed man,when  admissible,  569. 
of  place,  570,  571. 
putting  a  letter  in  a  postoffice, 
571. 
of  attempting    to  utter  and   pass 

counterfeit  money,  573. 
of  seals  and  signatures  of  officers. 
581. 

FORGING  AND  COUNTERFEIT- 
ING SEALS  AND  SIGNA- 
TURES OF  OFFICERS, 
statute  as  to,  584. 

how  punished,  584. 
statement  of  the  offense  of  forging 
seal  of  this  state,  584,  p.  414. 
"falsely"  "forge"  or  "counterfeit" 
558,  n.  8,  789. 
instrument  forged,  how  set  out,  558, 
n.  9,  p.  388,  notes  7,  8. 
"unlawfully  and  fraudulently," 
558,  n.  7. 

FORM 

of  complaint  to  obtain  sureties  to 
keep  the  peace,  19. 

of  warrant  in  such  case,  30. 

of  recognizance  to  keep  the  peace, 
34. 

of  commitment  for  neglecting  to 
give  recognizance,  25. 

of  recognizance  on  appeal  in  pro- 
ceedings to  prevent  the  commis- 
sion of  a  crime,  37. 
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of  recognizance  of  witnesses  in 
such  case,  38. 

of  discharge  in  such  case  after  com- 
mitment, 31. 

general  form  of  complaint  for  the 
arrest,  etc.,  of  offenders,  p.  35. 

of  complaint  where  name  of  accus 
ed  is  unknown,  p.  38. 

of  a  warrant  directed  to  a  private 
person,  50,  156. 

of  order  authorizing  a  perscm  to 
execute  a  warrant,  50,  156. 

of  a  return  to  a  warrant,  66. 

of  record  and  certificate  of  default 
on  recognizance,  71,  p.  58. 

of  commitment    on   adjournment, 

72,  p.  59. 
of  order  to  bring  the  accused  before 

the  magistrate  after  commitment, 

73,  p.  59. 
of  oath  for  a  change  of  venue,  82. 
of  oath  or  affirmation  to  witness  on 

the  examination  of  an  offender 
before  a  magistrate,  83,  p.  67. 

of  recognizance  on  admitting  pris- 
oner to  bail,  108,  p.  78. 

short  form  of  recognizance,  p.  81. 

of  deputation  by  sureties  to  take 
principal,  121,  p.  90. 

of  recognizance  of  witness,  137,  p. 
91. 

of  recognizance  of  several  witnes- 
ses, 127,  p.  93. 

of  commitment  of  prisouer,129,p.93. 

of  commitment  of  witness,  94. 

of  warrant  for  the  discharge  of 
prisoner  after  commitment,  p.  96. 

of  a  complaint  for  a  search  warrant 
for  stolen  goods,  p.  100. 

of  a  complaint  for  a  search  warrant 
for  counterfeit  coin,  p.  100. 

of  a  search  warrant  to  search  in 
day  time,  p.  101. 

of  a  search  warrant  to  search  in  the 
night  time,  p.  103. 

of  a  return  to  a  search  warrant,  145. 
p.  105. 

general  form  of  affidavit  for  a  war- 
rant in  cases  where  a  justice  has 
jurisdiction,  155,  p.  113. 

of  warrant  where  justice  has  juris- 
diction, 155,  p.  113. 

of  statement  of  offenses. 

See  Form  of  Statement  of  the 
Offense  of. 

of  oath  of  foreman  of  grand  jury, 
769. 


FQUM—Goniiiiued. 
of  oath  of  grand  jurors,  769. 
general  form  of  an  indictment,  817. 
of  indictments,  pp.  571-578. 

See  Indictment — Form  op    State- 
ment OF  the  offense  of 

of  capias  on  an  indictment,  830. 

recognizance  on  arrest  after  indict, 
ment,  835. 

of  a  demurrer  to  an  indictment,  843. 

of  a  demurrer  to  a  plea,  843,  p.  593. 

of  a  plea  of  misnomer,  848. 

of  replication  to  a  plea  of  misno- 
mer, 848. 

of  plea  of  not  guilty,  853. 

of  plea  of  former  conviction,  854. 

of  plea  of  former  acquittal,  854. 

of  plea  of  statute  of  limitations,  857. 

of  petition  for  a  change  of  venue  on 
account  of  the  prejudice  of  the 
judge,  861. 

of  affidavit  to  accompany  petition, 
861. 

of  petition  for  a  change  of  venue 
on  account  of  the  prejudice  of  the 
inhabitants  of  the  county,  863. 

of  affidavit  for  a  continuance,  893. 

of  oath  of  juror  as  to  his  compe- 
tency, 915. 

of  oath  of  jurors  to  try  the  issue,  931. 

of  oatli  of  officer  attending  the  jury 
during  the  trial.  935. 

of  instructions  in  different  cases, 
965,  pp.  678-685. 

See  Instruction. 

of  oath  of  attending  officer  on  re- 
tiring of  the  jury  to  deliberate  of 
the  verdict,  p.  687. 

of  points,  specifying  grounds  of  mo- 
tion for  a  new  trial,  897,  p.  693. 

of  transcript  of  record,  1019. 

of  certificate  to  be  attached  to  ti'ans- 
cript,  1019. 

of  bill  of  exceptions,  1035. 

FORM  OF  STATEMENT  OF  THE 
OFFENSE  OF 
an  assault  and  battery,  p.  138. 
an  affray,  p.  141. 
establishing  a  tent  for  selling  pro, 

visions  near  camp-meeting,  321 

p.  159. 
disturbing  school,  333,  p.  159. 
gaming,  326,  p.  161. 
betting  on  a  game,  226,  p.  163. 
barrau-y,  233,  p.  166. 
maintenance,  338,  p.  169. 
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FORM  OF  STATEMENT  OP  THE 

OFFENSE  0¥— Continued. 

compounding  crime,  244,  p.  173. 

assuming  corporate  name,  348,  p 
174. 

selling  arsenic  witliout  being  prop- 
erly labeled,  250,  175. 

failing  to  keep  record  of  flie  sale  or 
gift  of  strychnine,  251,  p.  176. 

drunkenness,  253,  p.  177. 

an  officer  not  trying  to  prevent  a 
duel,  354,  p.  178. 

taking  illegal  fees,  356,  p.  179. 

intimidating  workmen,  258,  p,  180, 

advertising  lotteries,  259,  p.  181. 

being  a  vagabond,  261,  p.  183. 

selling  liquor  without  a  license, 
277,  p.  188. 

bringing  into  the  state  seed  of  Cana- 
da thistles,  386. 

failing  to  protect  castor  beans,  287. 

cruelty  to  animals,  388. 

allowing  cattle  to  be  confined  more 
than  twenty-eight  hours  in  a  car, 
p.  197. 

keeping  a  place  for  cock-fighting, 
290. 

imnecessarily  frightening  team  by 
an  engineer,  291. 

injuring  baggage,  393. 

tearing  down  legal  advertisements, 
293. 

failing  to  protect  a  saltpetre  cave, 
294. 

bringing  into  this  state  sheep  infect- 
ed with  contagious  disease,  p. 
201. 

trespass  upon  a  garden,  396. 

picking,  etc.,  of  the  fruit  of  an  ap- 
ple tree,  297. 

firing  a  prairie,  298. 

counterfeiting  trade-marks,  399. 

simulating  trade-mark,  300. 

a  nuisance  by  suflFering  a  noisome 
substance  to  be  deposited,  308. 

throwing  the  carcass  of  an  animal 
into  a  pond,  303. 

obstructing  a  highway,  304. 

treason,  315. 

murder,  323. 

murder  with  a  knife,  p.  228. 

murder  by  poison,  p.  229. 

murder  by  arson,  p  255. 

murder  by  perjury,  p.  356. 

murder  by  producing  a  miscarriage. 
366. 

murder  by  displacing  a  switch,  367 

murder  by  an  accessory,  368. 

manslaughter,  873. 


FORM  OF  STATEMENT  OP  THE 
OFFENSE  OF— Oontinued. 
producing  a  miscarriage,  381. 
attempting  to  produce   a    miscar- 
riage, 381. 
abduction  of  a  female,  384. 
abduction  of  a  child,  386. 
an  assault  with  intent  to  murder, 

388. 
an  assault  with  intent  to  commit  a 

rape,  388. 
an  assault  with  intent  to  rob,  388. 
an  assault  with  intent  to  commit 

larceny,  388 
an  assault  with  a  deadly  weapon, 

394. 
concealing  a  bastard,  396. 
criminal  carelessness  of  a  manager 

of  a  steamboat,  401. 
cruelty  to  a  child,  402. 
dueling,  441. 
challeging  another  to  fight  a  duel, 

411,  p,  385. 
accepting  a  challenge   to  fight  a 

duel,  p.  285. 
delivering  a  challenge  to  fight  a 

duel,  p.  386. 
acting  as  a  second  in  a  duel,  p'.  286. 
kidnapping,  421. 
mayhem,  435. 

poisoning  with  intent  to  kill,  430. 
rape,  433. 

rape  upon  a  child,  433. 
sodomy  with  a  man,  441. 
sodomy  with  a  beast,  441. 
arson,  448. 

burning  a  shop  with  intent  to  in- 
jure insurer,  448,  p.  318. 
an  attempt  to  commit  arson,  p.  313. 
burglary,  461,  p.  330. 
embezzlement,  479. 
embezzlement  by   an   officer   of  a 

corporation,  p.  833. 
fraudulently  neglecting  to  cancel  a 

railroad  ticket,  p.  333. 
failing  to  pay  over  proceeds  of  a 

sale  by  a  commission  merchant, 

p.  334. 
failing  to  pay  over  money  collected 

by  an  attorney,  p.  334. 
embezzlement  by  a  public  officer, 

p.  334. 
loaning  public  funds,  p.  335. 
robbing  a  grave,  481. 
injuring  a  grave-stone,  483. 
larceny  of  shoes,  493,  p,  340. 
larceny  of  difilsrent  things,  p.  343. 
removing  a  switch  with  intent  to 

injure  a  person,  515. 
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FORM  OF  STATEMENT  OF  THE 

OFFENSE  OF—Oontimied. 
combining  to  take  up  a  railroad 
track,  516. 

attempting  to  stop  train  carrying 
munitions  of  war,  517. 

attempting  to  injure  a  railroad,  519 

influencing  otliers  to  injure  rail- 
roads, 519. 

injuring  a  building,  520. 

tearing  a  deed,  etc.,  531. 

the  breaking  down  a  jail,  522. 

removing  a  dam  of  a  mill-pond, 
533. 

letting  loose  a  raft,  524. 

obstructing  a  water-course,  535. 

removing  a  boundary,  536. 

maliciously  cutting  a  tree,  537. 

corrupting  a  spring,  538. 

maliciously  killing  a  horse,  529. 

maliciously  taking  a  horse,  530. 

altering  the  mark  of  a  sheep,  533. 

recovering  stolen  goods,  539. 

robbery,  543. 

entering  a  coal-bank  without  con- 
sent of  the  owner,  551. 

cutting  a  tree  on  the  land  of  an- 
other, 553. 

forgery,  558. 

passing  a  forged  receipt,  558,  p, 
389. 

passing  a  fictitious  bill,  p.  389. 

counterfeiting,  573. 

passing  counterfeited  coin,  573,  p, 
404. 

having  possession  of  counterfeit 
coin  with  intent  to  pass  it,  580. 

having  in  possession  a  forged  bank 
bill  with  intent  to  pass  it,  580  p. 
411. 

knowingly  having  in  possession 
counterfeiting  tools,  583.    , 

forging  seal  of  this  state,  584. 

cheating  by  confidence  game,  586. 

selling  by  false  weights,  587. 

swindling  by  a  game  with  cards, 
588. 

obtaining  property  by  false  pre- 
tenses, 589,  p.  417. 

obtaining  credit  by  false  pretenses, 
590. 

producing  false  heir  with  intent  of 
intercepting  an  inheritance,  603 

receiving  money  by  falsely  per 
sonating  another,  603. 

falsely  personating  another  and 
marrying  another,  604. 

fraudulently'  injuring  the  metre  of 
a  gas  company,  605. 


FORM  OF  STATEMENT  OF  THE 

OFFENSE  0¥—Oontiuwd. 

obtaining  money  from  an  insurance 
company  by  falsely  representing 
the  insured  as  dead,  606. 

using  fraudulent  stock  by  a  presi- 
dent of  a  railroad  corporation,  508. 

selling  land  twice,  609. 

being  a  party  to  a  fraudulent  con- 
veyance, 610. 

taking  a  fraudulent  acknowledg- 
ment, 611. 

making  a  fraudulent  receipt  by  a 
warehouseman,  612. 

removing  goods  received  for  stor- 
age -without  the  consent  of  the 
owner,  613. 

setting  up  a  lottery,  618. 

permitting  the  setting  up  of  a  lot- 
tery in  a  building  by  the  owner, 
618,  p.  438. 

selling  lottery  tickets,  618,  p.  439. 

adulterating  food,  631. 

adulterating  liquors,  622. 

adulterating  milk,  623. 

adulterating  medicines,  624. 

adultery  and  fornication,  626. 

bigamy,  630. 

knowingly  marrying  the  wife  of 
another,  630,  p.  447. 

selling  an  obscene  book,  634,  p. 
451. 

issuing  a  note  intended  to  be  cir- 
culated as  currency,  635. 

keeping  a  common  gaming  house, 
636. 

suffering  persons  to  play  unlawful 
games  in  a  tavern,  639. 

decoying  a  person  into  a  place  kept 
for  the  purpose  of  gambling,  640. 

making  a  contract  to  give  another 
an  option  to  buy  grain  at  a  future 
time,  641. 

incest,  father  with  daughter,  643,  p. 
460. 

incest  of  brother  with  sister,  643. 

sending  a  challenge  to  tight,  645. 

engaging  in  a  prize  tight,  646,  p. 
462. 

aiding  in  a  prize  fight  as  second, 
647. 

leaving  the  state  to  fight,  648. 

carrying  on  a  boxing  exhibition, 
649. 

bribery,  655,  p.  468. 

conspiring  to  indict  another,  659, 
p.  470. 

conspiracy  to  obtain  property  by 
false  pretenses,  660. 
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rOEM  OF  STATEMENT  OP  THE 

OFFENSE  OF— Continued. 

refusing  to  execute  a  warrant,  666. 

aiding  a  prisoner  to  escape,  667. 

rescuing  a  prisoner,  668,  p.  477. 

setting  at  liberty  a  prisoner  charg- 
ed with  a  high  crime  before  con- 
viction, 670. 

rescuing  a  prisoner  convicted  of 
murder,  671. 

suffering  an  escape  by  a  jailer,  672. 

suffering  an  escape  by  the  warden 
of  the  penitentiary,  674. 

conveying  a  disguise  to  a  prisoner, 
675. 

falsely  assuming  to  be  a  justice  of 
the  peace,  681. 

refusing  to  administer  an  oath  for  a 
change  of  venue  by  a  justice  of 
the  peace,  682. 

extortion,  68.5. 

withholding  funds  by  a  county  treas- 
urer from  his  successor,  687,  p 
488. 

withholding  records,  etc.,  by  a  jus- 
tice of  the  peace  from  his  suc- 
cessors, 688,  p.  489. 

perjury,  691. 

surbornation  of,  692,  p.  493. 

resisting  an  officer,  701. 

inducing  a  witness  to  be  absent 
on  the  trial  of  a  criminal  cause, 
708. 

extortion  by  threats,  710. 

combining  to  pievent  a  person 
from  obtaining  employment,  714. 

entering  coal-bank  with  intent  to 
injure  it,  715. 

compelling  a  confession,  716. 

compelling  a  person  to  leave,  717 

participating  in  a  mock  trial,  718, 

intimidating  a  juror,  719. 

threatening  another  to  obtain  a 
confession,  720. 

libel,  733,  p.  614. 

racing,  736. 

rout,  737. 

riot,  738. 

refusing  to  disperse  by  persons  un- 
lawfully assembled,'743. 

injuring  property  by  an  unlawful. 
743. 

an  accessory  to  a  rape  before  the 
fact,  746. 

an  accessory  after  the  fact,  746 

attempting  to  commit  an  otfense, 
751. 

soliciting  another  to  commit  a 
crime,  753. 


FORMER  JEOPARDY 

is  a  defense,  14,  15. 

when  it  commences,  14. 

what  not  sufficient  to  constitute,  14. 

former  acquittal  on  examination 
no  defense,  14,  97. 

acquittal  or  conviction  procured  by 
defendant,  when  no  defense,  186. 

what  amounts  to  an  acquittal,  15, 
97. 

effect  of  a  conviction  on  an  insuffi- 
cient indictment,  15. 
an  appeal  by  people,  15. 

effect  of  a  verdict  of  guilty  of  a 
lesser  offense,  or  upon  one  covmt, 
16. 

when  a  defense  to  prosecution  for 
a  battery,  186. 

civil  acti(.in  for  a  battery  no  bar  to 
a  criminal,  186. 

how  proved,  187. 

form  of  plea,  autrefois  acquit,  854. 

form  of  plea,  autrefois  convict,  854. 

requisites  of  a  plea  of  former  con- 
viction or  acquittal,  855. 

FORNICATION, 

See  AntiiiTEBY. 

how  punished,  625. 
proof,  636. 

statement  of  the  offense,  626. 
defined,  636,  n.  4. 
evidence,  627. 

Ji'RAUDS, 

statutes  as  to,  605-613. 

on  gas  companies,  605. 
how  punished,  605. 

statement  of  the  offense  of  fraudu- 
lently injuring  tlie  metre  of  a  gas 
company,  605. 

on    life    and    accident  Insurance 
companies,  606. 
how  punished,  606. 

statement  of  the  offense  of  obtain- 
ing money  from  insurance  com- 
pany by  falsely  representing  in- 
sured as  dead,  606. 

by  issuing  fraudulent  stock,  607. 
how  punished,  607. 

by  signing  fraudulent  certificate  of 
stock,  608. 

statement  of  the  offense  of  issuing 
fraudulent  stock  by  a  president 
of  a  railroad  corporation,  608. 

by  selling  land  twice,  609. 

statement  of  the  offense  of  selling 
land  twice,  609. 
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FRA.V'DS— Continued. 

by  conveying  real  or  personal  prop- 
erty with  intent  to  defraud,  GIO, 
how  punished,  610. 

statement  of  the  offense  of  being  a 
party  to  a  fraudulent  conveyance, 
610. 

by  taking  fraudulent  acknowledg- 
ment, 611. 
how  punished,  611. 

statement  of  the  offense  of,  611. 

by  issuing  fraudulent  receipts  by 
warehousemen  and  others,  612. 

statement  of  the  offense  of  making 
a  fraudulent  receipt  by  a  ware- 
h.ouseman,  613. 

by  removing  warehouse  goods, 
without  the  consent  of  the  owner, 
613. 

statement  of  the  offense  of  remov.. 
ins  goods  received  for  storage 
without  the  consent  of  the  owner. 
613. 

FEAUDULENT    ACKNOWL- 
EDGMENT, 
punishment  for  taking,  611. 
statement  of  the  oflense,  611. 

FEAUDULENT  CONVEYANCE 
with     intent  to   defraud  creditors 
and  others,  610. 
how  punished,  610. 

FEAUDULENT  EECEIPTS, 

issuing    by    warehousemen      and 
others,  613. 
how  punished,  612. 

statement  of  the  offense,  613. 

removal  of  warehouse  goods  with- 
out the  consent  of  the  owner, 
613. 

statement  of  the  offense,  613. 

FEAUDULENT  SALE  OP  LANDS, 
how  punished,  609. 

FRAUDULENT  STOCK, 

punishment  for  issuing,  607. 
punishment  for  signing  with  intent 

to  issue,  608. 
statement  of  the  offense  of  issuing, 

608. 

FEUIT,  ETC., 
punishment  for  taking,  297. 

FUNEEAL, 

See  Mebtinq. 


FV'N'&'RA.'L— Continued. 
punishment  for  disturbing,  228. 
statute  as  to,  223. 

G. 

GAMBLING  IN  GBAIN,  ETC., 

statute  as  to,  641. 
how  punished,  641. 

statement  of  the  oft'ense  of  making 
a  contract,  to  give  to  another  a 
contract  to  buy  grain  at  a  fu- 
ture time,  641. 

GAMING, 
keeping  instruments  for  gambling 
evidence,  that  house  is  disorderly, 
218. 
defined,  226. 
punishment  for,  226. 
statute  as  to,  236,  330.  331. 
form  of  statement  of  the  offense  of, 
336. 

place  of,  how  stated,  336,  n.  6, 
names  of  persons  with  whom  ac- 
cused played  or  bet  need  not 
be  stated,  336,  n.  7,  p.  ,162,  n.  7. 
words  "valuable   thing"    not  a 
sufHcient    description    of   the 
thing  played  for,  236,  n.  8. 
amount  played  for  need  not  be 

stated,  p.  163,  n.  1. 
name  of  the   game  need  not  be 

stated,  p.  163,  n.  2,  8. 
words  "  with    cards,    dice    and 
check,"  do .  not  make  the  alle- 
gation bad  for  duplicity,  p.  162, 
n.  3. 
form  of  statement  of  the  offense  of 
betting  on  a  game,  p.  162. 
particular  sum  bet  need  not  be 

stated,  p.  162,  n.  5. 
the  thing  bet  must  be  particular- 
ly described,  p.  102,  n.6. 
need  not    be    alleged   that    the 
game  bet  on  was  played  in  the 
county,  p.  163,  n.9. 
proper,  if  not  necessary,  to  state 
the  names  of  these  who  played, 
p.  162,  n.  10. 
what  a  valuable  thing.  227. 

an   animal   is   a  vaUiable  thing 
within  tlie  meaning  of  the  stat- 
ute, 227. 
who  liable  for,  328. 
persons  playinji-  for  the  price  of  the 

liquoi  are  guilty  of  228. 
persons   agreeing    that   the  losing 
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GA'Ml'NG— Continued. 

party  shall  pay  for  the  use  of 
billiard  tables,  not  guilty  of,  238. 

variance    between    the  allegation 
and  proof  of,  when  material,  239. 

losses  by,  how  recovered,  330. 

premises,  when  liable  for  losses  by, 
331. 

cases  enum(!rated  held  to  be  within 
the  statute  relating  to,  232. 

houses,  persons  frequenting  punish- 
ed as  vagabonds,  361. 

persons     using    unlawful    games 
punished  as  vagabonds,  261. 

houses,  636-638. 

See  Gaming  Hotjsbs. 

in  a  tavern,  639. 

iSee  Q-AMiNG  Hotjsbs — Tavbkn. 

decoys,  how  punished,  640. 

statement  of  the  otfense  of  being. 
640. 
m  grain,  how  punished,  641. 

See  Gambling  in  Grain,  641. 

GAJHING  HOUSES. 

persons    frequenting    punished  as 

vagabonds,  261. 
statute  as  to,  636. 
punishment  for  keeping,  636. 
statement  of  the  ofl'ense  of  keeping 
a  common  gaming  house,  636, 
is  a  continuing  and  indivisible 

offense,  63i'i,  n.  3. 
time,  how  stated,  636,  n.  4. 
suflBoient  to  allege  that  the  house 

was  kept  in  the  county,   636, 

n.  5. 
what  a  sufficient  statement  of  t)ie 

offense,  636,  p.  453,  n.  1. 
allegation  of  keeping  sufRoient  of 

occupancy,  p.  4.53,  n.  2. 
as  to  the   necessity  of  the  words 

"for  his   irain  and  profit"  or 

"  for  his-  gain  and  lucre,"  p, 

453,  n.  3. 
as  to  the  necessity  of  stating  the 

names  of  the  players,   p.  458, 

n.  4. 
particular  thing  pliyed  for,  how 

described,  453,  n.  5. 
how  much  money  was  lost  or  who 

lost  it  need  not  be  stated,  453, 

n.  6. 
name  of  game  played  need  not 

be  stated,  453,  n.  7. 
as  to  alleging  by  whose  permis- 


GAMING  nOJlS^S— Continued. 

sion  the  gambling  was  done,  p. 
453,  n.  8. 
evidence,  637,  638. 
of  keeping,  637. 

of    gaming  for  money  or  other 
valuable  thing,  638. 
in  a  tavern,  how  punished,  639. 

See  Tavern. 

statement  of  the  offense  of  gaming 
in  a  tavern,  639. 

decoys,  how  punished,  640. 

statement  of  the  offense  of  decoying 
a  person  into  a  place  kept  for 
the  purpose  of  gambling,  640. 

gambling  in  grain,  etc.,  how  punish- 
ed, 641. 

statement  of  the  offense  of  making 
a  contract  to  give  another  an  op- 
tion to  buy  grain  at  a  future  time, 
641. 

GARDENS,  ETC., 

punishment  for  trespassing  upon, 
296. 

statement  of  the  offense  of  trespas- 
sing upon,  396. 

GAB  COMPANIES, 
frauds  upon,  how  punished,  605. 

GOODS  AND  CHATTELS, 

words,  imply  a  value,  p.  322,  n.  1. 

when  statement  of  kind  and  value 
of,  unnecessary,  p.  323,  n.  1,  p.  340, 
n.  8. 

proof  of  value  of,  on  trial  for  bur- 
glary  unnecessary,  p.  323,  n.  1. 

what  larceny  of,  lost,  500. 

obtained  by  larceny,  etc.,  when  re- 
stored to  owner,  539. 

GRAND  ,TURY, 
number,  766. 

how  selected  and  summoned,  767. 
qualifications,  768. 
appointment  and  power  of  foreman, 

769. 
to  be  sworn,  769. 
form  of  oath  to  be  administered  to 

foreman,  769. 

to  other  jurors,  769. 
how  to  proceed  after  being  sworn, 

770. 
to  hear  the  witnesses  on  behalf  of 

the  people  only,  771. 
what  evidence  required  to  author- 
ize the  finding  of  an  indictment, 

773. 
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GRAND  JUB.Y—Gontin'ued. 

objections  to  grand  jury,  how  and 
when  taken,  773. 

objections  to  the  mode  of  summon- 
ing or  impaneling,  how  taken, 
774. 

GRAVES, 
statute  as  to  robbing,  481. 
punishment  for,  481. 
statement  of  the  offense  of  robbmg, 

481. 
statute  as  to  injm-ing  monuments, 

etc.,  482. 
punishment    for   disturbing    con 

tents  of,  482. 
statement  of  the  offense  of  injuring 

a  grave-stone,  582. 

GUARDIAN, 
may  correct  ward,  176. 
when  liable  for  leasing  ward's  prop- 

perty  for  a  disorderly  house,  etc., 

209. 
may  recover  for  injuries  caused  by 

intoxication,  271. 
when  liable  for  injuries  caused  by 

intoxication,  272. 

GUILTY  KNOWLEDGE, 
how  proved,  539,  569. 
proof  of  waat  of,  540. 
in  passing,  etc.,  forged  instruments, 

how  proved,  569. 
of  the  falsity  of  the  false  pretenses, 

419  n.  1, 596. 

GUNPOWDER,  ETC., 
manufacturing,  when  a  nuisance, 

302,  sub.  6. 
magazines,  when  a  nuisance,  302, 

sub.  7. 

H. 


HANDWRITING, 
how  proved,  560. 
comparison  of  hands,  560. 
experts,  when  competent  witnesses 
to  prove,  557,  560. 

HAVING  IN  POSSESSION. 

counterfeit  instruments,  etc.,  with 
intent  so  defraud,  etc.,  how  pun- 
ished, 554. 

fictitious  bills,  notes,  etc.,  with  in- 
tent to  pass,  how  punished,  555, 

counterfeit  coin,  how  punished, 
580. 


HAVING  IN  POSSESSION— (?(>». 
iimied. 

statute  as  to,  580. 
statement  of  the  offense  of  having 

possession    of    counterfeit   coin 

with  intent  to  pass  it,  580. 
what  a  sufficient  statement  of  the 

offense,  580,  n.  3. 
as  to  the  necessity  of  the  words  "to 

the  likeness  and  similitude,"  etc., 

"current  by  law  and  usage  in  the 

state,"  580,  n.  3. 
statement  that  the  coin  was  of  any 

value  unnecessary,  580,  n.  3. 
statement  of  the  offense  of  having 

in  possession  a  forged  bank  bill 

with  intent  to  pass  it,  etc.,  p.  411. 
as  to  the  necessity  of  the  words 

"feloniously"    "infamously"  or 

"criminally,"  p.  411,  n.  2,  789. 

for  the  payment  of  money,  p.  411, 
n.  3. 

incorporation  of  bank  need  not 
be  alleged,  p.  411,  n.  4. 
evidence,  581. 

what  required,  581. 
counterfeiting  tools,  583. 

See  MAKTNa  or  Kkowimo,  Having 

IN  Possession  Cotjnteepeit- 
iNG  Tools. 

HIGHWAY, 
obstructing,  etc.,  a  nuisance,  302, 

sub.  5,  304. 
when    justice   has  jurisdiction  in 

cases  of  obstructing,  304. 
statement  of  tlie  offense  of  obstruct- 
ing, 305. 

sufficient  averment  of  unlawfully 
obstructing,  304,  n.  7. 

how  described,  304,  n.  8. 

description  must  be  proved   as 
laid,  304,  n.  8. 
how  acquired,  305-808. 
acquired  by  dedication,  304,  305. 
what  constitutes  a  dedication,  305. 
recording  of  a  town  plat  is  a  dedi- 
cation of  the  streets  and  alleys 

marked  on  it,  307 
presumption  of  dedication  may  be 

rebutted   by  adverse  possession, 

307. 
how    acquired  under   the  statute, 

308. 
existence  of,  how  proved,  309. 
indictment  for  obstructing  will  not 

lie  until  road  is  legally  opened, 

309. 
effect  of  abandonment  of,  810. 
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'BlGrWNA.Y— Continued.  I 

street  in  an  incorporated  town,  howj 

vacated,  311. 
omission  to  obey  an  order  to  open 

is  not  an  obstruction,  313. 

HOMICIDE, 

in  maliing  an  arrest,  wlien  justifi- 
able, 58,  356,  360. 
■when  murder,  331-338,  370,  371. 

See  MnRDER. 

when  manslaughter,  869-371,  874. 

See  Manslaughter. 

defenses  in  cases  of,  349-360. 

in  self-defense,  when  justifiable, 
349-354. 

in  defense  of  others,  354. 

in  defense  of  property,  355. 

by  an  oificer  resisted,  356. 

by  unavoidable  necessity,  357. 

in  the  execution  of  a  lawful  sen- 
tence, 857. 

by  misadventure,  358. 

if  justifiable  or  excusable,  accused 
must  be  acquitted,  360. 

jurisdiction  of  circuit  court  in 
cases  of,  347,  848,  759-761. 

HOUSE  OF  ILL-FAME, 

See  Disorderly  Hocse. 
person  frequently  visiting  is  guilty 

of  lewdness,  207. 
punishment  for  keeping,  209. 
punishment  for  renting  building  to 

be  kept  as  a,  309. 
provisions  of  the  statute,  209. 
conservator  or  guardian  when  lia- 
ble under  the  statute,  309. 
lessee  by  keeping  forfeits  his  lease. 

209. 
lessor,  when  guilty  of  permitting 

building  to  be  used  as,  309,  n.  1. 

319. 
jurisdiction  of  justice  of  the  offense 

doubtful,  310. 
statement  of  the  offense  of  keeping 

a,  210; 
averment  of  place  in,  210,  n.  3. 
what  a  sufflcieut  statement  of  the 

oflense,  310,  n.  3. 
words   "for  filthy  lucre  and  gain" 

may  be  omitted,  310,  n.  4. 
statement  of  the  names  of  persons 

frequenting,  unnecessary,  310,  n.o. 
evidence  of  lieeping,  211-314, 

of  character  of  the  house,  311. 


HOUSE  OF  Ihli-VAM'S— Continued. 
of  the  reputation  of  the  house, 

212. 
of   complaint    by  neighbors  or 
conversations    by    frequenters 
inadmissible,  313. 
that  the  house  was  kept  in  the 
town  alleged  when  necessary, 
314. 
whatnot  a  defense,  315. 
who  liable  for  keeping,  316. 
statement  of  the  offense  of  leasing 

a  house  for,  319. 
time  of  making  lease  must  be  stat- 
ed, 219,  n.  6. 
name  of  lessee  must  be  stated  in, 

319,  n.  7. 
statement  of   lime   of  commence- 
ment or  ending  of  lease  uuneces- 
saiy,  319,  u.  8.  " 
person  frequenting  may  be  punish- 
ed as  a  vagabond,  261. 

HUSBAND, 

See  Married  Woman. 

when  liable  for  act  of  wife,  8. 
when  not  a  competent  witness,  76. 
has  no  right  to  correct  wife,  176. 
may  govern  the  family,  176. 
when    justified    in    defending  his 

wife,  177. 
may  recover  for  injuries  caused  by 

intoxication,  371. 
when  cannot  commit  the  offense  of 

rape  upon  wife,  440. 
taking  wife's  property,  not  guilty 

of  larceny,  497. 
when  a  competent  witness  in  a  case 

of  bigamy,  633. 
and  wife,  when   regarded  as  one, 

663. 


I. 


IDENTITY 
of  prisoner,  with  the  one  charged 

to  be  shown,  50s. 
of  goods  stolen  with  those  alleged 

to  have  been  stolen,  508. 

IDIOCY, 

when  a  defense,  5. 

IDIOT, 

effect   of   counseling,  etc.,    of,    to 
commit  an  offense,  6. 
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IGNOEANCE 
of  law  no  excuse  for  a  criminal  act, 

11,  683,  684. 

exception  in  case  of  larceny,  11 

eftect  of  advice  of  counsel,  11. 

by  magistrates   and  ministerial 
officers,  11. 
.     Incase  of  a  foreigner,  11. 
of  foreign  law  excuses,  11. 
of  facts,  excuses  a  criminal  act,  12 
no  excuse  for  making  a  groundless 

complaint,  42. 
of  law,  when  excuses  malfeasance 

or  omissions  of  duty  by  an  offi 

cer,  683,  684. 

"IMMEDIATELY," 
effect  of  the  word,  795. 

IMPRISONMENT, 

See  False  Imphisonmknt. 

compelling  a  confession  by,  liow 

punished,  716. 
time  of  solitary  to  be  fixed  by  court, 

975. 
term  of,  how  determined,  975,  976. 

977,  1008. 
when  in  workhouse,  1004,  1006. 
of  offendei's  under  eighteen,  when 

in  county  jail,  1005.  1006. 
place  of,   when    under  control  of 

countj'  board,  1006. 
when  at  the  reform  school,  1007. 
in  the  Bridewell  legal,  1008. 
to   enforce    payment    of  fine  and 

costs,  1013. 

"IN  THE  NIGHT  TIME," 
words,  when  necessary,  p.  320. 

INCEST, 

statutes  as  to,  642,  643. 

of  father  and  daughter,   how  pun 

ished,  642. 
not  indictable  at  common  law,  642, 
n.  2. 
father  indicted  for  rape  may  be  con- 
victed of,  643,  u.  2. 
statement  of  incest  of  father  with 
daugliter,  642. 
what   a   sufficient    averment    of 

the  relationship.  642,  n.  1. 
allegation     that    ihe     defendant 
knew   the  relationship,   indis- 
pensable, 642,  n.  2. 
of  other  relatives,  how  punished, 
643. 
statement  of  the  otfense  of  brother 
with  sister,  643. 


TECE?,X— Continued. 
what  a  sufficient  allegation  of  the 
knowledge  of   the  relationship, 
643,  n,  3. 
evidence,  644. 

INDEOBNT  EXPOSURE  OP  PER- 
SON, 
punishment  for,  206. 
statute  as  to,  206. 
form  of  statement  of  the  offense  of, 

206. 
what  an,  307,  308. 

INDICTMENT, 

what  statutory  offenses  may  be  pun- 
ished by,  17. 

statement  of  the  name  of  the  state 
and  count}'  in,  p.  35,  n.  2,  3. 

when  name  of  accused  must  be 
stated  in,  p.  35,  n.  6. 

day,  month  and  year,  how  stated,  p. 
35,  n.7,  p.  36.  n.  1. 

figures  may  be  vised  in,  p.  36,  u.  2. 

place,  how  stated  in,  p.  36,  n.  3,  4. 

See  Place. 

offense,  how  stated  in,  p.  36,  n.  5. 

statement  of  the  offense  in  the  lan- 
guage of  the  statute  creating  it  or 
so  xDlainly  that  it  may  be  under- 
stood, when  sufficient,  p.  36,  n. 
5,  p.  447,  n.  7,  7H2,  783. 

when  must  conclude  "against  the 
statute," 'etc.,  p.  37,  u.  1,  3. 

as  to  the  omission  of  the  word 
"form"  in  the  conclusion,  p.  37, 
n.  3. 

fine  or  imprisonment  for  violating 
law  relating  to  sale  of  liquor  may 
be  inforoed  by,  274. 

for  treason  word  ''traitorously" 
necessary  in,  315,  n.  5. 

must  conclude  '-against  the  peace 
and  dignity  of  the  people  of  the 
state  of  Illinois,"  315,  n.  7,  777. 

for  treason  need  not  conclude 
"against  the  statute,"  315,  n  8. 

for  embezzlement,  479. 

defined,  775. 

provisions  of  the  constitution  of  U. 
S.  do  not  apply  to  indictments  in 
state  courts,  776. 

provisions  of  the  const,  of  Illinois, 
as  10,  777-77U. 

due  process  of  law  defined,  778. 

what  alleLfutioiis  in  required  by  the 
constitution.  77!»-7«3. 

technical  objections  may  be  re- 
moved bj-  statute,  780. 


INDEX. 


779 


INDICTMENT— Continued. 
what  certainty  required  in,  781,  783, 

785. 
construction    of  the  statute  as  to 

form  of,  783,  783. 
not  always  sufficient  to  state  the 

offense  in  the  language  of  the 

statute,  783. 
oifense  should  not  be  stated  disjunc- 
tively, 784. 

e.xception,  784. 
charge  must  not  be  stated  in,  argu 

mentatively,  787. 
presumptions,  conclusions  of   law 

and  facts  judicially  noticed  need 

not  be  stated  in,  787. 
matters  of   evidence  not  be    stat- 
ed in,  787. 
matters  of  defense  need  not  be  an 

ticipated  in,  787. 
charge  must  be  postive  and  not  by 

way  of  recital,  788. 
objection  because  facts  are  stated 

by  way  of  recital,  how   taken 

788. 
technical  words,  789. 

See  Technical  Wobds. 

general  rule  as  to,  789. 

may  contain  separate  counts,  799. 

See  Counts. 

same  offense  may  be  stated  diffei'- 
ently  in  separate  counts  in  same, 
799. 

joinder  of  offenses  in,  799-804. 

See  JoiNDEK  OF  Offenses. 

when  prosecutor  required  to  elect 
on  which  offense  he  will  proceed, 
799-804. 

See  Klkction. 

joinder  of  offenses  in  cases  of  felony, 

800. 

in  cases  of  a  misdemeanor,  801 
cases  in  which  an  election  will  not 

be  compelled,  803. 
objection  for  misjoinder  of  counts, 

how  taken,  803. 
judgment  where  different  offenses 

are  charged,  803. 
effect  of  alleging  offenses  to  have 

been  committed  in  different  coun 

ties,  804. 
when  count  in  bad  for  duplicity, 

805. 

See  Duplicity. 


I'NBICTM'E-HT— Continued. 


"or" .  in  statute  may  be  changed  to 

"and"  in  indictment,  806. 
when  offenses  may  be  alleged  cu- 
mulatively, 806. 

how  to  take  advantage  of  duplicity, 
807. 

repugnancy  in,  808. 

surplusage  in,  809. 

when  descriptive  words  unneces- 
sarily used  must  be  proved,  809. 

when  it  must  alHrmatively  appear 
in,  that  the  defendant  does  not 
come  within  the  exception  in  the 
statute,  810. 

to  be  indorsed  by  the  foreman  of 
the  grand  jury,  811,  1033. 
names  of  witnesses  to  be  noted 
on,  811,  1033. 

prosecution  not  confined  to  list  of 
witnesses,  indorsed  on  or  furnish- 
ed to  defendant,  813. 

advantage  of  the  omission  to  note 
the  names  of  the  witnesses,  on  in- 
dictment, how  taken,  813. 

if  names  of  witnesses  are  noted  at 
tlie  foot  of  the  indictment  it  is 
suffiloient,  813. 

when  name  of  prosecutor  to  be  en- 
dorsed on,  814. 

objection  for  omission  to  indorse 
name  of  prosecutor  on,  liow 
taken,  814,  n.  4,  1033. 

must  be  returned  into  open  court, 
815 

joinder  of  offenders  in,  816,  817. 

objection  for  misjoinder  of  defend- 
ants in,liow  taken,  817. 

general  form  of  au,  817,  p.  571. 

requisites  of,  pp.  36,  37,  and  notes, 
jurisdiction  of  criminal  court  in 

Cook  county,  p.  571,  n.  10. 
must  contain  the  words  "in  the 
name  and  by  the  authority  of  the 
people  of  the  state  of  Illinois,"  p. 
573,  n.  1,  p.  574,  n.  1,  p.  578,  n.  1. 
effect  of     tlie    omission    of  the 

word  "oaths"  p.  373,  u.  3. 
what  the  caption",  p.  573,  u.  3. 
what  the  count,  p.  573,  u.  3. 

year  must  be  averred  to  be  the  year 
of  our  Lord,  p.  35,  n.  7,  p.  573, 
n.  4. 

allegation  that  the  offense  was  com- 
mitted "at"  instead  of  "  in"  tlie 
county  sufficient,  p.  573,  n.  5. 

different  offenses,  how  stated  in,  p. 
573. 

each  count  must  conclude  "against 
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the  statute,"  etc.,  and  "against  the 
peace,"  etc.,  p.  37,  n.  1.  3,  p. 
573. 

words  "against  the  peace  and  dig- 
nity of  the  people  of  the  state  of 
Illinois,"  sufficient,  p.  578. 

as  to  the  necessity  of  the  words, 
"And  the  jurors  aforesaid  in  the 
name  and  by  the  authority  of  the 
people  of  the  state  of  Illinois, 
upon  their  oaths  aforesaid,  do 
further  present,"  p.  573,  n.  1. 

reference  may  be  had  from  one 
count  to  another,  573,  n.  3. 

a's  to  the  necessity  of  subscribing 
by  state's  attorney,  p. 578. 

form  of,  for  an  assault  with  intent  to 
murder  with  a  count  for  an  as- 
sault and  battery,  p.  573. 
intent,  how  stated,  p.  573,  n.  5. 

another  form  of,  for  an  assault  with 
intent  to  murder,  p.  574. 

form  of,  for  forgery,  p.  575. 

form  of,  for  having  counterfeiting 
tools,  p.  575. 

form  of,  for  having  in  possession 
forged  bank  bills  with  intent  to 
pass  them,  p.  576. 

form  of,  for  murder  by  striking 
with  a  stick,  p.  577. 

form  of,  for  practicing  the  confi- 
dence game,  p.  577. 

form  of  statement  of  the  different 
offenses  in. 

See  Form  of  Statement  op   the 
Offense  of. 

cannot  be  amended,  818. 

as  to  the   amendment  of  the  cap 

tion,  818. 
when  found,  amount  of  bail  to  be 

fixed  by  the  court,  819. 
capias  may  be  issued  on,  for  the  ar- 
rest of  the  defendant,  830. 
amount  of  bail,  when  to  be  endorsed 

on  capias,  831. 
form  of  capia^for  an  arrest  on,  821 
service  and  return  of  capias,  833. 
passing  through  other  counties,  823, 
fees  of  officer  for  executing  capias, 

how  paid,  834. 
letting  to  bail,  835. 
wiien  defendant  entitled  to  a  copy 

of,  839,835. 
motion    to  quasli,  when   granted, 

830-834. 

See  Motion  to  Qoash  Indictment. 


INDICTMENT— Con-imM^d. 
eflect  of  omission  to  require  the  de- 
fendant to  plead  to,  835. 

INFAMOUS, 
what  offenses  are,  3. 
person,  disqualifications  of,  3. 
not  disqualified  from  being  wit- 
nesses, 78. 
should  not  be  taken  as  bail,  104. 

INFANTS, 

See  Child. 

when  liable  for  crime,  4. 

effect  of  advising  to  commit  crime, 

4,6. 
when  incapable  of  committing  a 

rape,  4. 
cannot    become  bail   for  another, 

104 
are  bound  by  recognizances,  which 

they  are  required  by  law  to  give, 

104. 
to  recognize  as  witness,  137. 
punishment  for    selling  liquor  to, 

268. 

INJURIES 

must  be  alleged  to  be  the  cause  of 
death  in  an  indictment  for  mur- 
der, p.  237,  n.  5. 

as  to  the  necessity  in  an  indictment 
for  murder,  of  stating  in  what  part 
of  the  body  the  wound  was 
given,  338,  n.  7. 

INNOCENCE, 
presumed,  10,  87,  88  89. 

INUBNDO, 
when  necessary,  p.  514,  n.  5. 

INSANITY, 

when  a  defense,  5. 

person  advising  insane  person  to 
commit  crime  is  liable  as  princi- 
pal, 4. 

caused  by  drunkenness,  a  defense,  7. 

INSTRUCTIONS. 

instructions  to  be  few  and  brief, 
948. 

same  principle  need  not  be  repeat- 
ed, 948. 

when  to  be  given,  949. 

to  be  in  writing,  950. 

effect  of  oral  remarks  of  judge, 
951. 

requisites  of,  953. 
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INSTRUCTIONS— Oo?i«mM«(?. 
to  be  given  hypothetically,  953. 
omissions  in,  how  obviated,  953. 
eacli  instruction  need  not  embody 

all  the  law  governing  the  case, 

954. 
effect  of  inaccuracies  in,  953. 
naming  witness  is  not  objectiona- 
ble, 956. 
as  to  the   application  of  the  evi 

dence,  where  competent  for  one 

purpose  but  not  for  another,  957 
as  to  weight  of  evidence  not  proper, 

958,  959. 
to    apply   special    knowledge  not 

proper,  958. 
court  not  to  draw  inferences  from 

the  evidence,  959. 
absence  of  witness  creates  no  pre 

sumption,  960. 
as  in  case  of  nonsuit,  961. 
as  to  variance,  961. 
excluding  evidence,  961. 
to  find  for  defendant,  when  proper, 

96S. 
where  indictment  or  evidence   is 

insufficient,  962. 
jury  may  be  called  into  court  and 

further  instructions  given  them, 

963. 
not  to  be  given  and  judge  not  to 

communicate  with  the  jury  ex 

cept  in  open  court,  963. 
as  to  a  reasonable  doubt,  964. 

See  Rbasonablb  Doubt. 


forms  of  instructions,  965. 

form  of,  as  to  joint  criminality,  p. 

678. 

as  to  an  alibi,  p.  678. 

as  to  the  credibility  of  the  wit- 
nesses, p.  678. 
forms  of  instructions  as  to  a  rea- 
sonable doubt,  pp.  678,  679,  681, 

685. 
form  of,  in  case  of  rape,  p.  679. 
forms  of  instructions  in  a  case  of 

murder,  pp.  679,  680,  681. 
form  of  as  to  malice,  p.  680. 

as  to  the  burden  of  proving  a  de- 
fense, p.  680. 

as  to  malicious  intent,  p.  680. 

as  to  confessions,  p.  680. 

as  to  provocation  by  words,  pp. 
680,  681. 
forms  of  instructions  in  a  case  of 

manslaughter,  p.  681-685. 
form  of,  defining  manslaughter,  p. 

681. 


INSTRUCTIONS. 

as  to  the  punishment  in  a  case  of 

manslaughter,  pp.  681,  683. 
as  to  self-defense,  pp.  681,  683, 

683,  684. 
as  to  defense  of  habitation,  pp. 

683.  683,  684. 
as  to  the  jurors  being  judges  of 
the  law  and  fact,  p.  685. 
marking,  966. 
exceptions  to,  967,  970,  1034. 

when  taken,  967,  1033,  1034. 
to  be  taken  by  the  jury,  968. 
when  new  trial  granted  for  giving 

or  refusing,  991. 
when  to  be  inserted  in  the  bill  of 

exceptions,  1034. 
modification,  when  to  be  set  out  in 

bill  of  exceptions,  1034. 
exception  where   oral    are   given, 
how  taken,  1034. 

INTENT, 

criminal,  an  essential  element  of  a 
crime,  1,  10. 
when  iDresumed,  10. 

malicious,  presumed  from  use  of 
deadly  weapon,  10. 

presumption  as  to  intent  may  be 
rebutted,  10. 

how  manifested,  10. 

to  injure  is  ah  essential  element  of 
an  assault,  166,  167. 

to  commit  murder,  how  stated  p. 
371,  n.  l,p.  272,  n.  1,  3,  p.  573,  n.  5. 

word  "intention"  may  be  substi- 
tuted for,  p.  273,  n.  8. 

to  rob,  how  stated,  p.  272,  n.  8. 

to  steal,  how  stated,  p.  273,  n.  1. 

must  be  proved  as  alleged,  390. 

what  sufficient  evidence  of  the  al- 
leged, 390,  391. 

malicious  intent,  how  proved,  391. 

assault  with,  to  inflict  a  bodily  In- 
jury, how  punished,  394. 
evidence  of,  395. 

felonious,  in  burglary,  how  stated 
and  proved,  p.  331,  n.  5. 

felonious,  in  larceny,  how  proved 
504. 

felonious,  in  robbeiy,  how  proved 
547. 

to  defraud  in  a  case  of  forgery,  etc. 
how  proved,  564-567. 

to  cheat  or  defraud  in  a  case  of  ob- 
taining property  by  false  pretenses 
must  be  alleged  and  proved,  p, 
418,  n.  6,  599. 

form  of  instruction  as  to  malicious. 
p.  680. 
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INTERPRBTEE 
may  be  required  to  give  the  primsu 
ry  meaning  of  words,  945. 

INTIMIDATION, 


INTOXICATWS^— Continued. 

how  and  by    whom   recovered, 
271. 
verdict  in  a  case  of  murder,  how 
affected  by,  983. 


See  Intimidation  of  Workmen. 

how  alleged,  p.  '6l6,  n.  2,  6. 
taking  by  robbery,  546. 
evidence  of,  548. 

degree  of  force  or,  required  to  con- 
stitute robbery,  549. 

statutes  as  to,  258,  714,  715. 

by  combinations,  etc.,  714. 

combinations  to  raise  price  of  labor 
was  indictable  at  common  law, 
714,  n.  1. 

statement  of  the  offense  of  combin 
Ing  to  prevent  a  person  from  ob- 
taining employment,  714. 

entering  premises  to  intimidate, 
715. 

statement  of  the  offense  of  entering 
coal  bank  with  intent  to  injure, 
715. 

compelling  a  confession,  716. 

statement  of  the  offense  of  compel- 
ling a  confession,  716. 

compelling  to  leave  by,  how  pun- 
ished, 717. 

statement  of  the  offense  of  compel- 
ling a  person  to  leave  by,  717. 

engaging  in  a  mock  trial,  how  pun- 
ished, 718. 

statement  of  the  offense  of  partici- 
pating in  a  mock  trial,  718. 

of  jurors  and  others,  719. 

statement  of  the  offense  of  intimi- 
dating a  juror,  719. 

by  threats,  how  imnished,  720. 

INTIMIDATION  OF  WORKMEN. 

statute  as  to,  258,  714. 

punishment  for,  258. 

form  of  statement  of  the  offense  of, 
358. 

to  prevent  them  from  being  em- 
ployed or  obtaining  employment, 
714. 

to  induce  them  to  leave  their  em- 
ployment, 915. 

INTOXICATION, 

See  DBimKBNNBSS. 

evidence  of  admissible,  7. 
to  show  house  to  be  disorderly, 
218. 

damages  for  causing  may  be  re- 
covered, 370. 


JAIL 

burning,  443. 

malicious  injury  to,  533. 

time  of  imprisonment  in  to  be  de- 
termined by  court,  976,977,  1003. 

convicts  under  eighteen,  when  to  be 
imprisoned  in,  1005. 

JOINDER  OF  OFFENDERS, 

when  proper,  816,  817. 

liability  of  cdch,  816. 

when  acts  and  admissions  of  each 
binding  on  others,  87,  816^ 

objection  for  a  misjoinder  of  offen- 
ders, how  taken,  817. 

joint  offenders  may  be  tried  sepa- 
rately, 817. 

form  of  instruction  as  to  joint  crim- 
inality of  offenders,  p.  678. 

sentence  of  persons  jointly  convict- 
ed, 1009. 

JOINDER  OP  OFFENSES, 

when  proper,  799-808. 

in  cases  of  felony,  799,  800. 

in  cases  of  misdemeanor,  801. 

each  offense  must  be  stated  in  a 
separate  count,  801. 

when  an  election  will  not  be  com- 
pelled, 802. 

See  Election. 

objection  for  the  misjoinder  of  of- 
fenses, how  taken,  803. 

judgment  where  the  punishment 
for  the  different  offenses  charged 
is  different,  803. 

committed  in  different  counties  not 
permitted,  804. 

J.  P., 
letters,  mean  justice  of  the  peace,  p. 
80,  n.  8. 

JUDGE, 

See  Magistrate. 

of  court  of  record  may  issue  pro- 
cess  for  the  arrest  of  offenders, 
40. 

procedure  before,  for  the  arrest,  ex- 
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amination,  etc.,  of  offenders,  40- 

See  Akkest,  Examination,  Com- 
mitment AND  Bail. 

■wlien  privileged  from  arrest,  53. 

may  by  consent  act  in  place  of  a 
jtiry,  902. 

should  not  visit  jury  room  nor  com- 
municate with  the  jury  except  in 
open  court,  963. 

JUDGMENT, 

See  Sentence. 

justice  to  render  on  verdict,  160. 

against  principal  and  surety  on  ap- 
peal, 165. 

on  overruling  plea  to  jurisdiction, 
841. 

on  a  demurrer,  845. 

on  a  plea  in  abatement,  851. 

answering  over,  851. 

motion  in  arrest  of,  987,  988,  997 
1002. 


See    Motion  in   Arkbst  of  Judg 

MENT. 

motion  in  arrest  of  opens  entire  rec- 
ord, 999. 

when  for  costs,  1010. 

for  costs,  where  several  defendants, 
1011. 

where  defendant    is    snocessful 
1013. 

commitment  to  enforce  the  payment 
of  fine  and  costs,  10l;3. 

defects  in  record  for  whicli  judg- 
ment will  be  reversed,  'M'J,  1014. 

what  omissions  in  record  not  a  cause 
_  for  the  reversal  of,  1000,  1015. 

time  of  executing  sentence  no  part 
of.  1019. 

execution  of,  1021-1031. 

See  Execution. 

a  lien  on  property  real  and  personal, 
1037,  1038. 

how  enforced,  1020. 

acknowledgment  of,  in  satisfaction 
of  fine  and  costs,  1038. 

such  judgment,  how  enforced,  1038. 

discharge  of  pauper  from  impris- 
onment on,  1039. 

in  a  capital  case,  when  affirmed, 
sentence,  when  and  how  execut- 
ed, 1038.  j 


SVDQM'E-N'F—Conimued. 
when  affirmed,proceedings  thereon, 
1045. 

surrender  of  prisoner  by  sureties, 
1046. 

JURISDICTION, 

what  complaint  must  state  to  con- 
fer, on  magistrate,  44,  45, 46 

complaint  based  on  information 
and  belief  or  hearsay  is  not  suffi- 
cient to  give,  45. 

justices  of  the  peace,  have  where 
fine  does  not  exceed  |300,  154 

of  justice  of  assault  and  battery  is 
not  exclusive,  193. 

of  justice,  of  offense  of  keeping  a 
disorderly  house,   etc.,  doubtful, 

of  justice  in  case  of  barratry  against 
an  attorney,  doubtful,  337. 

a  justice  has,  in  prosecutions  for 
being  vagabonds,  261,  n.  1. 

a  justice  has,  in  prosecutions  for 
violating  the  law  relating  to  sel- 
ling liquor,  378. 

state  courts  have  of  embezzlement 
of  the  funds  of  a  national  bank, 
473,  n.  3. 

of  counterfeiting  U.  S  coin,  574. 

when  United  States  courts  have  of 
common  law  offenses,  710,  n.  1. 

of  circuit  court,  755-765. 

See  JtmiSDicTiON  op  the    Cibcuit 
Court. 

plea  to.  841. 

judgment  on  overruling,  plea  to. 
841. 


CIR- 


of 


JURISDICTION    OF  THE 
CUIT  COURT, 
of  embezzlement  of  the   funds 

national  banks,  473,  u.  3. 
statutes  as  to.  755-765. 
in  what  cases,  755. 
of  Cook  county,  756. 
prosecution  in  to  be  by  indictment, 
.  757. 
local,  758. 

offense  on  county  line,  759. 
party  killing  in   one   county  and 

party  killed  in  another,  760. 
cause  administered  In  one  county 

death  occurring  in  another,  761. 
in  larceny,  763. 
offense    committed    on   navigable 

waters  of  this  state,  763. 
offense    commenced  without,  but 
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JURISDICTIO:tT    OF    THE    CIR- 
CUIT CO'U'RT— Continued. 

consummated  within   this   state, 

764. 
offense  committed  on  a  railroad  car 

or  water-craft,  765. 
plea  to,  841. 
judgment  on  overruling,   plea  to, 

841. 

JUROR, 

See  Jury — Petit  Jubt. 
infamous  person  cannot  serve  as  a. 


violence    to  for  performing  duty, 
how  punished,  719. 

threatening  violence  to,  how  pun- 
ished, I'M. 

drawing,  summoning,  etc.,  903, 904. 

impaneling,  904. 

passing  upon,  903. 

who  exempt  from  serving  as,  906. 

causes  for  challenge  of,  907-911. 

qualifications  of,  907-911. 

statutory    grounds    of  challenge, 
908. 

opinions    which    disqualify,    909, 
910. 

challenge  for  favor,  911. 
when  made,  911. 
how  made,  913. 
how  tried,  914. 

may  be  sworn  as  to  his  competen- 
cy, 915. 

form  of  oath  of  juror  as  to  his 
competency,  915. 

form  of  oath  of  triers,  913. 

ohjections  to  jurors,  how  waived, 
916. 

overruling  objection  to,  when  er- 
ror, 917. 

peremptory  challenges,  918,  919. 

who  may  be  sworn  as,  930. 

only  person  named  on  sheriff's  re- 
turn to  be  sworn  as,  920. 

swearing  of,  931. 

form  of  oath  of,  931. 

separation  of  Jurors  by  consent,  924 

JURY, 
on  a  trial  before  a  justice  accused 

entitled  to,  158. 
accused  not  required  to   advance 

fees  of,  158. 
to  determine  the  penalty,  159. 
judgment  to  be  rendered  by  justice 

on  verdict  of,  160. 

grand  jury,  766-774. 


JURY — Continued. 

See  Grand  Jttrt. 

in  circuit  court,  901-936. 

See  Petit  Jitry. 

instructions  to  be  taken  by,  968. 
papers  to  be  taken  by,  969. 

JUSTICE  OP  THE  PEACE, 
See  Magistrate. 

may  issue  process  for  arrest  of  of- 
fenders, 40,  155. 

procedure  before  for  the  arrest,  ex- 
amination, etc.,  of  ofienders,  40- 
134. 


See  Arrest,  Examination,  Com- 
mitment AND  Bail. 

may  appoint  special  oflBcer  to  exe- 
cute a  warrant,  50,  156. 

when  may  orally  order  an  arrest, 
61. 

procedure  on  examination  of  of- 
fenders before,  67-99. 

recognizance  taken  before  two, 
valid,  p.  78,  n.  4. 

letters,  "J.  P.,"  meaning  of,  p,  80, 
n.  8. 

jurisdiction  of,  154,  192,  261,  n.  1, 
3T3,  274. 

procedure  for  the  arrest  of  offen- 
ders and  tri  al  before,  155-160.    « 

to  issue  warrant  on  aflSdavit,  155. 

affidavit  must  state  facts  sufficient 
to  constitute  an  offense,  p.  112, 
n.  3. 

general  form  of  affidavit,  155. 

general  form  of  warrant,  155. 

in  trials  before  accused  may  have 
a  jury,  158. 

jury   to  determine  the  penalty, 
159. 

to  record  verdict  and  render  judg- 
ment, 160. 

appeal  from  judgment  rendered  by, 
163. 

duty  of,  when  appeal  is  taken,  164. 

jurisdiction  of,  assault  and  battery 
not  exclusive,  192. 
in  cases  of  keeping    disorderly 
house,  etc.,  doubtful,  209. 

when  guilty  of  barratry,  334. 

jui'isdrctiou  of,  in  a  ca>e  ofbarra- 
tiy  against  an  attorney,  doubtful, 
237. 

has  jurisdiction  of  prosecutions 
against  vagabonds,  etc,,  361,  n.  1. 
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JUSTICE  OF  THE  PEACE— Co?i- 


has  j  ui'isdiction,  of  prosecutions  for 
violating  the  law  relating  to  sel 
ling  liquor,  273,  274. 

how  punished  for  not  paying  over 
money  collected,  476. 

ignorance  of,  when  excuse  for  mal 
feasance  or  omissions  of  duty, 
683,  684. 

when  criminally  liable  for  omis- 
sions of  duty,  684. 

statement  of  the-  oflEense  of  extor- 
tion by,  685. 

statement  of  the  oflEense  of  with- 
holding records,  etc.,  by,  from 
his  successor,  688. 

K 


KIDNAPPING, 

conviction  for  infamous,  3. 
statute  as  to,  421. 
punishment  for,  431. 
statement  of  the  offense  of,  431. 
allegation  of  assault  and  battery 

may  be  omitted,  421,  n.  2. 
insertion  of  such  allegation  does 
not  make  the  averment  double, 
431,  n.  2. 
to  charge    the    defendant    with 
kidnapping   is  not   sufficient, 
421,  n.  3. 
it  is  sufficient  to  follow  the  words 
of  the  statute,  421,  n.  4. 
when    parent  may  take    his  own 

child,  421,  432, 424. 
eflfect  of  the  consent  of  the  child, 

423. 
physical  force  need  not  be  used, 

433. 
eflfect  of  a  decree  as  to  the  custody 
of  the  child,  424. 

"  KNOWINGLY," 
sufficiently  alleges  the  defendant's 
knowledge,  582,  n.  6,  789,  791. 


LARCENY 
is  a  felony,  1. 
conviction  for  infamous,  8. 
assault  with  intent  to  commit,  387- 
393. 
See  AssAtTLT  with  Intent  to  Com- 
mit A  Felony. 
50 


LARCENY— CoBfoKMed 

allegaliou  of  actual  commission  of 
unnecessary  in  charging  offense 
of  burglary,  p.  321,  n.  3. 

embezzlement,  when  larceny,  471- 
473. 

See  Embezzlement. 

statutes  as  to,  483-493. 
defined,  483. 
punishment,  484. 
second  oftense,  485. 
by  bailee,  486. 

of  beasts  and  birds  of  a  wild  na- 
ture, 487. 
of  horses,  etc.,  488. 
of  lead  pipe,  etc.,  489. 
of  newspapers,  etc.,  490. 
of   things  attached  to  the  realty, 

491. 
of  records,  493. 

statement  of  the  oftense  of,  p.  340. 
may  be  charged    to  have  been 
committed  in  any  county    in 
which  the  goods  are  taken  or 
carried,  p.  340,  n.  1,  505,  762. 
as  to  the  necessity  of  the  word 
"feloniously,"  p.  340,  u.  2,789. 
"steal,"  p.  340,  n.  3. 
"  take,"  p.  340,  n.  4. 
"  carry  away"  or  "  lead,"  "  ride" 
or  "  drive  away,"  p.  340,  n.  5. 
number  of  articles  stolen  must  be 

stated,  p.  340,  n.  6. 
allegation,  "  one  pair  of  boots"  not 
sustained  by  proof  of  taking  two 
boots,  not  matched,  p.  340,  n.  7. 
property  taken,  how  described,  340, 

n.  8. 
articles  mixed   together,  how   de- 
scribed, p.  343,  n.  1. 
if  the  stolen   animal  was  dead  it 

must  be  so  alleged,  p.  843,  n.  3. 
value  of  the  property,  how  stated, 

p.  343,  n.  8,  7. 
what  proof  suflBcient  to  sustain  the 
allegation,"onesheep,"p.  343,  n.4. 
U.  S.  note,  how  described,  p.  343, 

n.  5.  6. 
evidence  of,  493-513. 
of   taking  and    carrying  away, 

439-503. 
what  a  sufficient  carrying  away, 

493,  494. 
taking  by  an  innocent  agent,  495. 
effect  of  obtaining   goods  by  a 

fraudulent  purchase,  495. 
taking  by  custodian,  servant,  or 
agent  of  the  owner,  490. 
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See  Embezzlbment. 

taking  by  bailee,  496,  501,  508. 
eflfect  of  getting  possession  of  the 

property  by  ai-tifice  or  trick. 

49b. 
effect  of  owner  voluntarily  part- 
ing with  the  possession,  496. 
taking  the  goods  of  the  husband 

or  wife,  497. 
,        by  person  eloping  with  wife,  497. 
delivery  of  goods  by  wife  of  own- 
er, 497. 
taking  one's  own  goods,  498. 
taking  for  gain  not  essential,  499. 
lost  goods,  500. 
property  in  the   alleged  owner, 

501. 
of  the  taking  being  against  the 

will  of  the  owner,  503. 
as  to  the  necessity  of  calling  the 

owner,  503. 
of  the  felonious  intent,  504. 
felonious  intent,  defined,  504. 
is  an  essential  element  of  larceny 

504. 
taking   property  by  accident,  in 

joke,  by  mistake,  etc.,  not  lar- 

cen3r,  504. 
restitution  no  defense,  504. 
felonious  intent  need  not  exist  at 
the  time  of  taking,  504. 
of  time  and  place,  505. 
offense    is    complete    in    every 

county  into  which  the  goods 

are  taken,  p.  340,  n.  1,  505,  762. 
what  the  subject  of  larceny,  488, 

487,  489-492,  506. 
of  value,  507. 

verdict  must  find  value,  507,  981. 
of  identity  of  the  prisoner  with  the 

one  charged,  508. 
of  the  goods  stolen,  508. 
circumstances  tending   to   show 

the  guilty  of  tlie  accused,  509. 
possession  of  the  stolen  goods, 

509,  510. 
presumption  from  possession,  how 

rebutted,  510. 
proof    of   association    with  horse 
thieves,  of.other  larcenies,  of  the 
wealth  or  poverty  of  defendant, 
etc.,  inadmissible,  511, 513. 
production  of  stolen  property,  513. 
that  the  liquors  stolen  were  kept  in 
violation  of  law  no  defense,  514. 
property  obtained    by,    to    be  re- 
stored to  the  owner,  539. 


LEASE, 
conviction  of  lessor  of  keeping  a 
disorderly    house,    etc.,    avoids 
lease,  209. 
maliciously  tearing,  etc.,  531. 

LESSOR, 
when  liable  for  leasing  building  for 

a  disorderly  house  or  house  of  ill- 
fame,  209. 
of  ward's  property  for  disorderly 

house,  etc.,  309. 
when  personally  liable,  209,  219. 
lease  avoided  by  conviction  of  Jes- 

see  of  keeping  a  disorderly  house, 

etc.,  209.  , 
when    not     guilty    of   permitting 

leased  builcling  to  be  used  for  a 

disorderly  house,  etc.,  209,  n.  1. 
when  liable  for  damages  caused  by 

intoxication,  371. 
judgment  for  damages  caused  by 

intoxication,  how  enforced  against 

leased  premises,  271. 

LETTERS, 
"ss"  means  to  wit,  p.  35,  n.  4. 
"J.  P."  meansjustice  of  the  peace,  p. 
80,  n.  8. 

LEVEE, 
malicious  injury  to,  523. 

LEWDNESS, 
punishment  for,  306,  261. 

statute  as  to,  306,  861. 
form  of  statement  of  the  offense  of 
indecent  exposure  of  the  person, 
206. 
what  constitutes,  207. 
See  Indecent  Exposurb  of  Pebson. 

LIBEL, 
statutes  as  to,  721-783. 
defined,  731. 
how  punished,  733. 
jurisdiction,  733. 
statement  of  the  offense,  723. 
malice  must  be  charged,  733,  p. 

514,  n.  2. 
as  to  the  necessity  of  the  words 
"of  and  concerning"  p.  514, 
n.'3. 
libel,  how  set  out,  p.  514,  n.  4. 
as  to  necessity  of  an  inuendo,  p. 

514, 11.  0. 
date  and  signature  of  libel  may 

be  omitted,  514,  n.  6. 
where  parts  of  the  libel  are  select- 
ed, how  set  forth,  p.  514,  n.  6. 
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residence  and  addition  of  person 
need  not»be  stated,  p.  515,  n.  1. 
what  a,  734. 
which   injures  another's  business, 

725. 
what  not  a,  726. 
when  must  be  in  writing,  737. 
by  hanging  in  efflgy,  728. 
by  painting,  728. 
evidence,  739-735. 

production  of  the  libel,  729. 

variance,  729. 

of  publication,  730. 

of  the  alleged  time,  781. 

of  malice,  733. 

of  the  place,  732. 

admission,  733. 

defense,  734. 
privileged  communication,  734. 
proof  of  malice  in  making  a  privi- 
leged communication,  735 . 

LICENSE    TO    KEEP  A    DRAM 
SHOP, 

See  Selling  Liquor. 

punishment  for  selling  liquor  with 

out  a,  264. 
how  granted,  365. 
contents  of,  366,  381. 
rights  under,  266,381. 
maybe  revoked,  266. 
bond  required  to  obtain,  367. 
what  a  sufflcienr  allegation  of  not 

having,  277,  n.  6. 
what  a  sufficient,  381. 
does  not  legalize  an  unlawful  sale 

281. 
licensing  power  may  refuse  to  grant 

•  381,  383. 
administrator,  etc.,  need  not  take 

out,  381. 
the  burden  of  proof  is  on  the  de 

fendant  to  show  he  has  a,  381. 
statutes  and  ordinances  relating  to 

constitutional,  382. 
effect  of  pleading  that  the  defend 

ant  had  a,  384. 

LIEN, 
recognizance  not,  on    property  ol 

cognizors,  p.  78,  n.  7. 
iudgment  is  a,  on  property  real  and 

personal,  1037,  1028. 

LIFE  AND   ACCIDENT  INSUR- 
ANCE COMPANIES, 
frauds  upon,  how  punished,  606. 


LIMITATION,  STATUTE  OF, 
Bee  Statute  op  Limitations. 

LIQUOR, 

selling  without  license,  263-284. 

See  Selling  Liquok. 

adulterating,  how  punished,  632. 

LOTTERIES, 

See  Advbktiwng  Lottbribs. 

statutes  as  to,  614-618. 
setting  up,  etc.,  614. 
liow  punished,  614. 
permitting,  615. 
how  punisiied,  615. 
second  conviction,  617. 
jjunishment,  617. 
prizes,  etc.,  forfeited,  618, 
statement  of  the  offense  of  setting 
up,  618.- 

name  of  lotteiy  need  not  be  stat- 
ed, 618,  n.  2. 
kind  of  property  disposed  of  by 

must  be  stated,  018,  n.  3. 
intent  for  which  the  lottery  was 

set  up  must  be  specified,  618, 

n.4. 
statement  of  the  offense  of  permit- 
ting tlie  setting  up  of  a  lottery, 
618. 
what  a  sutflcient  statement,  618, 

n.  5. 
statement  of  the  offense  of  selling  a 
lottery  ticket,  618,  p.  439. 
what  a  sufficient    statement,  p. 

439,  n.  1. 
ticket,  how  described,  p.  439,  n.  2. 
after  verdict  it  is  sufficient  if  the 

intent  appears  argumentatively, 

439,  n.  3. 
what  a  sufficient  statement  of  the 

offense  of  having  possession  of 

a  lottery  ticket,  439,  n.  4. 
defined,  619. 
wliata  lottery,  619. 
what  a  sale  of  a  lotteiy  ticket,  620. 

LOTTERY  TICKET, 

punishment  for  selling  or  permit- 
ting the  sale  of,  615,  616. 

statement  of  the  offense  of  selling, 
p.  439. 

how  described  in  an  indictment,  p, 
439,  n.  3. 
what  a  sale,  619. 
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LUNATIC, 
eflfect  of  counseling,  etc.,  of  to  com-| 

mit  an  offense,  6. 
when  may  be  confined,  etc.,  176. 

M 


MAGISTRATE, 

See  Justice  op  Peace. 

what  may  issue  process  for  the  ar- 
rest of  offender^  40. 

when  may  orally  order  an  arrest,  61. 

must  issue  a  warrant  when  offense 
was  committed  in  his  absence,  61. 

examination  of  offenders  before, 
67-99. 

See  Examination. 

when  liable  for  delaying  examina- 
tion, 68,  69. 

commitment  by,  35,  and  n.  1,  70, 
129. 

See  Commitment. 

may  issue  a  subpoena,  73. 

when  may  issue  attachment  for 
witness,  73. 

may  commit  witness  for  refusing  to 
testify,  73. 

may  exclude  from  place  of  exam- 
ination all  of  the  witnesses  ex- 
cept the  one  testifying,  74. 

change  of  venue  from  one  to  an- 
other, 82. 

form  of  oath  for  a  change  of  venue, 
82. 

when  liable  for  taking  insufficient 
bail,  103,  104. 
for  requiring  excessive  bail,  103. 

two  magistrates  may  take  recogni- 
zance in  vacation,  134. 

when  liable  for  issuing  a  search 
warrant,  141. 

MAINTENANCE 
defined,  238. 
statute  as  to,  238. 
punishment  for,  238. 
form  of  statement  of  the  offense  of, 
338. 

not   necessary   to  negative    the 
proviso  in  the  statute,  338,  n.  3. 
need  not  conclude  "against  the 
statute,"  238,  n.  3. 
evidence  of,  339,  340,  341. 
what  an    officious   intermeddling, 
239. 


(MAINTENANCE— Coft*J«M«d 

person  not  guilty  by  giving  advice, 
239. 

attorney,  when  guilty  of,  339,  341. 

want  of  interest,  how  proved,  340. 

person  interested  maintaining  suit 
not  guilty  of,  340. 

intent  to  promote  litigation  essen- 
tial, 241. 

evidence  of  intermeddling  to  pro- 
mote litigation,  341. 

common  law  offense  of  champerty 
abolished,  343. 

MAKING  OR  KNOWINGLY 
HAVING  IN  POSSESSION  COUN- 
TERFEITING TOOLS, 
statute  as  to,  583. 
how  punished,  583. 
statement  of  the  offense,  582. 
it  is  sufficient  to  state  it  in  the 
language   of  the  statute,  583, 
n.  5. 
word  "knowingly,"   sufficiently 
alleges  the  defendant's  knowl- 
edge, 583,  n.  6. 
tool,  how  described,  582,  p.  413, 
n.  1. 
evidence,  583. 

MALICE. 

See  Malice  AFORBTHOuaHT. 

when  surplusage,  4. 

effect  of,  in  making  complaint,  43. 

not  presumed  from  acquittal,  43. 

evidence  of  want  of,  admissible  in 
mitigation  of  the  punishment, 
188. 

express,  defined,  331,  334. 

when  implied,  331,  334,  335. 

aforethought,  evidence,  of,  333-345. 

general  malice,  when  inferred,  334, 
339. 

will  be  inferred  from  the  act  of 
killing,  334,  335. 

when  presumed,  335. 
from  absence  of  a  provocation, 
335,  340. 

burden  of  proving  on  the  people, 
335. 

must  be  proved  beyond  a  reasona- 
ble doubt,  335. 

when  implied  from  using  a  danger- 
ous weapon,  336. 

gross  recklessness,  wlien  evidence 
of,  337,  371. 

former  attempts  to  assassinate,  evi- 
dence of,  338. 

inferred  from  former  threats,  vin- 
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MAJuJCE— Continued. 

dictive  feelings,  from  sufficient 

motive,  etc.,  338. 
expressions  of  good  will,  etc.,  evi- 
dence of  a  want  of,  338. 
when  inferred   from   an  intent  to 

commit  a  felony,  etc.,  339,  371, 

455. 
what  a  sufficient   provocation  to 

show  want  of  malice,  340. 
provocation,  after  the  passions  have 

had  time  to  cool,  not  evidence  of 

want  of,  340. 

may  be  evidence  of  malice,  344. 
when  once  shown  will  be  presumed 

to  have  continued,  344. 
need    not    have    existed  for  any 

considerable  length  of  time  before 

the  homicide,  345. 
what  sufficient  evidence  of  a  mali- 
cious intent,  391. 
malicious  intent  to  maim,  etc.,  how 

proved,  437. 
evidence  of  in  a  case  of  arson,  455. 
inferred  from  act  of  burning,  455. 
forms  of  instructions  as  to,  pp.  680, 

681. 

MALICE  AFORETHOUGHT, 
See  Maliob. 

words  necessary  in  an  indictment 
for  murder,  p.  236,  n.  3. 

defined,  333. 

is  not  confined  to  a  particular  ani 
mosity  to  deceased,  333. 

using  a  dangerous  weapon,  when 
evidence  of,  336. 

to  constitute  murder  need  not  have 
existed     for     any    considerable 
.  length  of  time,  34o. 

words  necessary  in  stating  the  of- 
fense of  an  assault  with  intent  to 
murder,  p.  273,  n.  2. 

MALICIOUS  MISCHIEF, 

statutes  as  to,  515-530. 

to  railroads,  515. 

punishment  for,  515. 

what  not  a  defense,  515. 

statement  of  the  offense  of  remov- 
ing a  switch  witli  intent  to   in- 
jure a  person,  515. 
allegation  that    obstruction   did 
hinder,   etc.,  trains,  unnecessary, 

515,  n.  3. 
allegation  of  a  criminal  intent  in- 
dispensable, 515,  n.  3. 

combining  to  injure  railroads,  516. 
punishment  for,  516. 


MALICIOUS  MlSCnmF— Contin- 
ued. 

statement  of  the  offense  of  combin- 
ing to  take  up  a  railroad  track, 
516. 
obstructing  train  laden  with  muni- 
tions of  war,  etc.,  517. 
how  punished,  515. 
statement  of  the  offense  of  attempt- 
ing to  stop  train  carrying  muni- 
tions of  war,  517. 
attempting  injury  to  railroads,  518. 

how  punished,  518. 
statement  of  the  oft'ense  of  attempts 

ing  to  injure  a  railroad,  518. 
influencing  others  to  injure  a  rail- 
road, 519. 

how  punished,  519. 
statement  of  the  offense  of  influ- 
encing others  to  irrjure  a  rail- 
road, 519. 
to  houses,  520. 

how  punished,  520. 
statement  of  the  offense  of  injuring 

a  building,  530. 
to  papers,  521. 

how  punished,  521, 
statement  of  the  offense  of  tearing 

a  deed,  etc.,  521. 
to  jails,  538. 

how  punished,  532. 
statement  of  the  offense  of  break- 
ing down  a  public  jail,  532. 
to  canals,  etc.,  533. 

how  punished,  533. 
statement  of  the  offense  of  remov- 
ing a  dam  of  a  mill-pond,  523. 
to  rafts,  vessels,  etc.,  524. 

how  punished,  534. 
statement  of  the  offense  of  letting 

loose  a  raft,  534. 
obstructing   a     stream     or    water- 
course, 525. 
how  punished,  535. 
statement  of  the  offense  of  obstructs 

ing  a  water-course,  525. 
to  monuments,  536. 

liow  punished,  536. 
statement  of  the  offense  of  removing 

a  boundary,  536. 
to  shrubs,  fences,  etc.,  527. 

how  punished,  537. 
statement   of  the  offense  of  mali- 
ciously cutting  a  tree,  537. 
to  water,  etc.,  538. 

how  punished,  528. 
statement  of  the  offense  of  corrupt- 
ing a  spring,  538. 
to  domestic  animals,  539. 
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MALICIOUS    MISCHIEF— OraJira-IMARRIED  WOMAN, 


by  taking  horses,  vehicles,  boats, 
etc.,  530. 
how  punished,  530. 

statement  of  the  offense  of  mali- 
ciously taking  a  horse,  530. 

what  at  common  law,  531. 

evidence  of  malice,  533. 

as  to  liability  of  wife  for,  532. 

when  name  of  prosecutor  to  be  in- 
dorsed on  indictment  for,  814. 

prosecutor  for,  when  liable  for  costs, 
814. 

objection  for  omission  to  indorse 
name  of  prosecutor  on  an  indict- 
ment, how  taken,  814,  n.  4. 

"MALICIOUSLY," 
word,  when  necessaiy,  pp.  355,  n.  3, 
448,  n.  8,  330,  n.  5,  514,  n.  3,  789, 
791. 
injuring,  515-533. 

MANSLAUGHTER 

is  a  felony. 

when  barred  by  statute  of  limita- 
tions, 91. 

defined,  369. 

statutes  as  to,  869,  370.        ' 

voluntary,  370. 

involuntary,  871. 

punishment  of,  873. 

statement  of  the  offense  of,  373,  p. 
360. 

effect  of  omitting  the  words 
"with  malice  aforethought,"  in 
stating  the  offense  of  murder, 
pp.  336,  n.  3,  360,  n.  1. 

cases  collected,  illustrating  the  dif- 
ference between  murder  and 
manslaughter,  374. 

when  unintentional  killing  in  do- 
ing an  unlawful  act  is,  375,  376. 

when  the  involuntary  killing  in  do- 
ing a  lawful  act  is,  376. 

effect  of  negligence,  accident,  etc., 
376. 

forms  of  instructions  in  a  case  of, 
681,  683-685. 

form  of  instruction  as  to  punish- 
ment in  a  case  of,  p.  683. 

MARKS  AND  BRANDS, 
statute  as  to  altering  and  defacing, 

553. 
punishment  for  altering,  etc.,  553 
statement  of  the  offense  of  altering 
the  mark  of  a  sheep,  553. 


See  Wife. 

acting  under  threats,    etc.,    when 

guilty  of  crime,  8. 
provisions  of  the  statute  as  to  the 

guilt  of  a,  8. 
when  not  a  competent  witness,  76. 
may  be  taken  as  bail,. 104. 
to  recognize,  as  witness,  137. 
battery  by   in  defense  of  husband, 

when  justified,  177. 
may  recover  for  injuries  caused  by 

intoxication,  371. 

MARRYING  A  BIGAMIST, 
how  punished,  630. 

MARSHAL 
cannot  execute  warrant  not  directed 
to  him,  51. 

MASTER 
may  correct  apprentice,  176. 
cannot  delegate  his  authority  to  cor- 
rect, 175. 

MAYHEM 
is  a  felonj%  1. 

assault  with  intent  to   commit  a, 
387-393. 

See  Ass-\ULT  with  Intent  to  Com- 
mit A  Felony. 
statute  as  to,  435. 
punishment  for,  435. 
statement  of  the  offense  of,  435. 
word  "and"  may  be  substituted 
for  word  "or"  in  statute,  435, 
n.  3. 
sufficient  to  describe  the  offense 
in  the  language  of  the  statute, 
433,  n.  3. 
which  ear  was  bitten  off  need 

not  be  stated,  435,  n.  4. 
as  to  the  necessity  of  the  words 
"  was  thereby  maimed,"    435, 
n.o- 
eviclenoe  of,  436,  43". 
of  maiming,  436- 
of  the  malicious  intent,  427. 
in  self-defense  justifiable,  428- 
acquittal  of,  and    conviptiou  of  a 
lesser  offense,  when  proper,  439. 

MEDICINE, 
adulterating,  how  punished,  634. 

MEETING, 
religious,  punishment  for  disturb- 
ing, 330. 
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M'E'ErmG— Continued. 
statute  as  to,  320. 
statement  of  tlie  offense  of  disturb- 
ing a  religious,  220. 
name  of  society  may  be  omitted, 

220,  n.  2. 

using  substantially  the  words  of 

the  statute,  sufficient,  220,  n.  3 

when  not  bad  for  duplicity,  220, 

n.  4. 
manner  of  disturbance  must  be 

stated,  220,  n.  5. 
must  allege  that  the  meeting  was 
for  the  worship  of  God,  230, 
n.  7. 
camp  or  field,  punishment  for  dis 

turbing,  221. 
statute  as  to,  321. 
punishment  for  vending  provisions, 

etc.,  at  or  near,  221. 
punishment  for  h6rse-racing,  etc.,  at 

or  near,  221. 
punishment  for  exhibiting  shows, 

etc.,  at  or  near,  221. 
form  of  statement  of  the  offense  of 
establishing  a  tent  near  a  camp. 
221. 
disturbing  school,  322. 

See  SoHOOi.. 

for  a  lawful  purpose,  punishment 

for  disturbing,  223,  235. 
disturbing  funeral,  323. 


See  FnTTEBAL. 

evidence  of  disturbing,  334,  225. 

what  a  meeting  or  assembly  324. 

what  a  disturbance  of,  335. 
disturbance  must  be  willful,  335. 

MILITIA, 
When  privileged  from  arrest,  53. 

MILK, 
adulterating,  how  punished,  623. 

MINOR, 

See  Infant. 

MISCARRIAGE, 

See  Abortton. 

murder  by  producing-  a,  366. 
statement  of  the  offense  of  murder 

by  producing  a,  366. 
the  common  law  as  to,  377. 
the  statute  as  to,  378. 
punishment  for  producing,  378. 
defined,  378,  a.  5. 


MISCARRIAGE— Continued. 
punishment  for  selling  drugs  in- 
tended to  produce,  379. 
defendant  may  be  tried  in  county 
where  the  medicine  was  admin- 
istered, 379, u.  6. 
certificate  required  that  medicine, 
etc.,  will  not  produce  a,  379,  380. 
punishment  for  advertising  a  place 
for  the  sale  of  medicines,  etc., 
which  will  produce  a,  .381. 
statement  of  the  ofi'ense  of  procur- 
ing, 381,  p.  367. 
name  of  medicine  need  not   be 

stated,  p.  367,  n.  1. 
allegation  that  such  miscarriage 
is    unnecessaiy,     etc.,    is    re- 
quired, p.  267,  n.  2. 
statement  of  the  offense  of  an   at- 
tempt to  produce,  p.  367. 
what  a  sufljcient  desci'iption  of 
the  instrument  used  to  produce, 
p.  367,  n.  3. 
it  is  not  necessary  to  allege  that 
the  woman  did  not  die,  p.  267, 
n.  4. 
evidence  required,  383,  383. 
of  applying  the  instrument  or  ad- 
ministering the  medicine,  .383. 
defendant  may  be  convicted  of 
attenrpting  to  produce  though 
woman  not  actually  pregnant, 
383. 
that  instrument,  medicine,  etc., 
will  produce  a,  383. 

MISCONDUCT  OF  OFFICERS, 

statutes  as  to,  683,  685. 

omissions  and  malfeasance,  682. 

statute  applies  to  town  officers,  682, 
n.  3. 

statement  of  the  offense  of  refusing 
to  administer  an  oath  for  a 
change  of  venue  by  a  justice  of 
the  peace,  682. 

what   allegations  required,   682, 
n.  1,  3. 

effect  of  ignorance  of  law,  683. 

what  a  palpable  omission  of  duty 
for  which  an  officer  is  criminall}' 
liable,  683,  684. 

justices,  when  criminally  liable  for 
omissions  of  duty,  684. 

extortion  by  officers,  how  punish- 
ed, 685. 

statement  of  the  offense  of  extor- 
tion, 685. 

in  shaving  warrants,  eic,  how  pun- 
ished, 686. 
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MISCONDUCT  OF   OFFICERS- 

Oontinved. 

by  withholding  funds,  687. 

statement  of  the  oflFense  of  with 
holding  funds  by  a  county  treas- 
urer, 687. 

by  withholding  records  from  sue 
cesser,  688. 

statement  of  the  offense  of  with- 
holding records,  etc.,  by  a  justice 
of  the  peace  from  his  successor, 
688. 

in  refusing  to  allow  prisoner  to  see 
counsel,  838. 

MISDEMEANOR 

defined,  3. 

punishment  of,  when  not  otherwise 
provided,  2. 

what  statutory  offenses  indictable 
as  misdemeanore,  17. 

what  force  may  be  used  to  arrest 
for,  58. 

when  an  arrest  for,  may  be  made 
without  a  warrant,  61,  62. 

when  barred  by  statute  of  limita- 
tions, 94. 

MISFORTUNE, 
acts  by,  when  not  criminal,  10. 

MISJOINDER  OF  OFFENSES, 
what  not  a,  p.  823,  n.'4,  389,  n.  1. 

MISNOMER, 

of  defendant  may  be  plead  in  abate- 
ment, 847. 

foi-m  of  plea  of,  848. 

replication  to  plea  of,  848. 

what  may  be  replied  to  a  plea  of, 
849. 

procedure  upon  plea  of,  849. 

what  a,  850. 

evidence  of,  850. 

judgment  upon  plea  of,  851. 

answering  over,  851. 

MISTAKE 
of  law,  no  excuse  for  criminal  act, 
11. 

exception  in  case  of  larceny,  11 
effect  of  advice  of  counsel,  11. 
acts  of  judicial  and  ministerial 
officers,  11. 
of  foreign  law  excuses,  11. 
of  fact  excuses  a  criminal  act,  12. 
effect  of  a,  of  complainant  as  to 
guilt  of  accused,  43. 

MITTIMUS, 

See  Commitment. 


MONEY 

cannot  be  received  instead  of  re- 
cognizance, 107. 

in  stating  the  offense  of  gaming,  It 
is  not  necessary  to  state  how 
much  money  was  lost  or  ■who 
lost  it,  p.  413,  n.  6. 

MONSTER, 
exhibiting,  how  punished,  207. 

MOTION 
to  quash  indictment,  830-834. 

See  Motion  to  Quash  Indictment. 

continuance  will  not  be  granted 
unless  a  motion  for  it  is  made, 
896. 

presence  of  prisoner  at  the  time  of 
making  and  hearing  of,  933. 

for  a  new  trial,  987-997. 

See  Motion  fob  a  New  Trial. 

in  arrest  of  judgment,  987,  988-997, 
1003. 

See  Motion  in  Akkbst  op  Jtroa- 

MENT. 

exception  for  overruling  to  be 
available  on  error  must  be  pre- 
sei'ved  by  a  bill  of  exceptions, 
1033,  1034. 

MOTION  FOR  A  NEW  TRIAL, 
statute  as  to,  987. 
grounds  of  to  be  filed,  987,  n.  4. 
only    two  new  trials  granted  on 

same  ground,  987. 
when  granted  as  of  right  without 

costs,  987. 
people  not  allowed  a  new  trial,  987. 
form  of  points  specifying  grounds 

of,  987. 
not  error  to  deny  motion  if  grounds 

are  not  stated,  987,  n.  4. 
motion  in  arrest  of  judgment,  when 

a  waiver  of,  988. 
grounds  of,  989-993. 
for  admitting  improper  evidence, 

989. 
for    improperly    rejecting    evi- 
dence, 990. 
for   giving  or   refusing  instruc- 
tions, 991. 
for  the  reason  that  the  verdict  is 
against  law  and  evidence,  992, 
1033. 
on  account  of  newly  discovered 
evidence,  993. 
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MOTION  FOR  A  NEW  TRIAL— 

Continued. 

effect  of  affidavit  of  prisoner,  994. 
of  jurors,  994. 

cases  collected,  where  granted,  995. 
where  refused,  996. 

disposed  of  by  rendering  judgment, 
1003. 

ohjection  for  overruling  not  avail- 
able on  error  unless  preserved  in 
bill  of  exceptions,  1033,  1034. 

MOTION  IN  ARREST  OF  JUDG- 
MENT. 

statutes  as  to,  987, 
grounds  of  motion  to  be  filed,  987. 
when  a  waiver  of  motion  for  a  new 
trial,  988. 

when  made,  997. 

to  be  in  writing  and  specify  the 

causes  for,  987,  998. 
causes  for,  Q9Q 
what  not  a  sufiicient  cause  for,  1000. 
after  arrest  of  judgment  defendant 

may  be  retried,  1001. 
disposed    of    by     rendering    final 

JQd^ment,1003. 
objection  for    overruling  may  be 

taken  in  appellate  court  without 

a  bill  of  exceptions,  1033, 1034. 

MOTION    TO    QUASH    INDICT- 
MENT 

for  murder  for  omitting  to  state  the 

length  and  depth  of  the  wound, 

p.  237,  n.  4. 
objections  which  go  merely  to  the 

form  of  indictment  must  be  taken 

by,  830,  833. 

when  made,  830,  831. 

in  what  cases,  833. 

cases  enumerated,  when  proper, 
833. 

as  to  the  discretion  of  the  court 
in  granting,  834. 

exception  for  overruling  not 
available  in  appellate  court  un- 
less saved  by  a  bill  of  excep 
tions,  1033. 

MONUMENTS, 

statute  as  to  injuries  to,  583. 
statement  of  the  offense  of  injuring, 

583. 
maliciously  injuring  or  removing, 

526. 


MURDER 
is  a  felony,  1. 


M.V'KD'ER—OonUmied. 
conviction  for  infamous,  3. 
what  force  may  be  used  to  arrest 

for,  58. 
when  barred  by  statute  of  limita- 
tions, 91. 
statute  as  to,  321-323,  347,  348,  349, 

356-360. 
defined,  331,  p.  679. 
punishment,  333. 
time  of  death,  323,  346. 
statement  of  the  offense,  333. 
words  "with  force   and  arms," 
"not  having  the  fear  of  God 
before  his   eyes,"  and  "being 
moved  and  seduced  by  the  in- 
stigation of  the  devil,"  are  un- 
necessary,  333,  n.  4. 
word  "  unlawfully,"  possibly  not 

necessary,  333. 
"feloniously,"  was  necessary  at 

common  law,  333,  n.  6,  789. 
"willfully,"   when  necessary,  p. 

335,  n.  7. 
omitting   words     "  with    malice 
aforethought,"    makes  the  of- 
fense    manslaughter,    p.    226, 
n.  2. 
averment    of  an    assault,    when 

necessary,  p.  226,  n.  3. 

as  to  the  necessitj'  of  repeating 

the  words   "  feloniously,  etc.," 

before  the   word   "strike,"  p. 

226,  n.  4. 

as  to  the  necessity  of  the  word 

"  struck,"  etc.,  p.  236,  u.  5. 
name  of  the  person  killed  must 
be  coiTectly  stated,  p.  336,  n.  6. 
as  to  the  necessity  of  the  allega- 
tion "was  a  human  being,"  326, 
n.  7. 
as  to  the  necessity  of  the  words 
"  in  the  peace  of  the  people," 
p.  237,  n.  1. 
as  to  the  necessity  of  stating  the 
length  and  thickness  of  the  stick 
used   in  killing,  how   held  and 
value,  p.  227,  n.  2. 
time  and  place,  how  alleged,  237, 

n.  3. 
wound,  how  described,  must  be  al- 
leged to  be  mortal,  p.  337,  n.  4. 
allegation  that  the  deceased  died  of 
the  injury  necessary,  p.  337,  n.  5. 
time  of  both  the  stroke  and  death 

must  be  staled,  p.  228,  n.  1. 
when  time    and   place    sliould  be 
omitted  in  the  conclusion,  p.  238. 
n.3. 
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UVRD^H—Ootitinued. 
as  to  the  necessity  of  using  the  word 
"  murder,"  in  an  indictment  for, 
p.  328,  n.  3. 
name  of  person  killed  should   be 
stated  in  the  conclusion,  p.  238, 
n.  4. 
it   is    not    necessary   to    conclude 
"against  the  statute,"  p.  238,  n.  5. 
as  to  the  necessity  of  stating  in  what 
part  of  tlio  body  the  wound  was 
given,  p.  338,  n.  7. 
the  kind  of  poison  need  not  be 

stated,  or  proved,  239,  n.  2. 
the    words     •'  of   which   mortal 
sickness  and  distemper,"  suffi- 
ciently state  the(;ause  of  death, 
229,  n.  3. 
evidence  of  the  killing,  334-338. 
as  to  the  necessity  of  finding 
the  dead  body  or  direct  evi- 
dence of  the  killing,  324, 
that  the  death  was  caused  by  the 

injury,  335. 
effect  of  improper  treatment  by 

the  physician,  325. 
as  to  the  means  used  to  kill,  336. 
may  be  committed  without  violence 

826,  827. 
the  killing  may  be  by.  working  up- 
on the  passion  of  grief,  fear,  etc. 
326. 
by  neglect,  337. 

proof  that  the  killing  was  substan- 
tially in  the  manner  alleged  is 
sufficient,  838. 
effect  of  a  variance  between  the  al 
legation  and  proof  as  to  the  kind 
of  weapon  used  to  kill,  338. 
as  to  the  kind  of  poison  used  to 
,    kill,  328. 
allegation  of  exposure  not  support- 
ed by  proof  of  acceleration  mere- 
ly, 838. 

of  joint  cause  not  supported  by 
proof  of  singl'e,  338. 
evidence  that  the  deceased  was  a 

human  being,  339. 
a  child  not  born  is  not  a  human  be- 
ing, 329. 
meaning  of  the  words  "in  the  peace 

of  the  people,"  330. 
who   in  the  peace  of  the-  people, 

330. 
the  killing  of  a  person  not  in  the 
peace  of  the  people,   when  not 
murder,  330. 
evidence  that  the  prisoner  killed 
the  deceased,  331,  333. 


MVKDIER— Continued. 

of  confessions,  when  admissible, 
331. 
when  not  sufficient  to  convict, 

331. 
not   admissible  if  extorted  by 
promises,  threats,  etc,  331. 
person  aiding,  abetting  or  assisting 
guilty  of,  333. 

may  be  guilty  of,  though  not  ac- 
tually present  at  the  time  of 
the  killing,  333. 
employing  another  or  an  innocent 
agent  to  do  the  act  of  killing, 
is  guilty,  333. 
evidence  of  malice,  383-845. 

See  Malice. 

pi'ovocation  no  excuse  for  the  hom- 
icide if  the  passions  were  cool  or 

had  time  to  cool,  840,  843,  344, 

370. 
within  what  time  the  passions  must 

cool,  843. 
killing  another  in  a  duel  is,  343. 
aids,  seconds,  etc.,  of  the  parties  to 

the  duel  are  guilty  of,  343. 
malice  need  not  have  existed  for 

any  considerable  length  of  time, 

345. 
time  of  injury  and  death  must  be 

proved,  846. 
place  of,  must  be  proved,  846. 

where     offense     committed    on 
county  line,  759. 
party  killing  in  one   county  and 

party  killed  in  another,  347,  760. 
cause  administered  in  one  county 

death  occurring  in  another,  348, 

761. 
defenses  in  cases  of  homicide,  349- 

360. 

self-defense,  349-853. 

See  Self-Dbpense. 

statute  as  to,  349. 

what  danger  sufficient  to  excuse  the 
killing,  850,  853. 

what  evidence  admissible  to  explain 
the  motives  of  the  accused,  351. 

evidence  of  threats  made  by    de- 
ceased, when  admissible,  351. 
of  the  great   muscular  .strength, 
etc.,  of  deceased,  when  admis- 
sible, 351. 

when  the  necessity  for  killing  in 
self-defense  must  be  avoided,  353. 

what  force  may  be  used  in  self-de- 
fense, 354. 
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UVRG^R— Continued. 
homicide    in    defense     of    others, 

when  excused,  354. 

in  defense  of  property,  when  ex- 
cused, 355. 

by  an  officer  in  overcoming  re- 
sistance, when  excused,  356 

by  unavoidable  necessity  is  justi- 
fiable, 357. 

by  an  officer  in  executing  a  law 
ful  scnlenco  justifiable,  357. 

by  misadventure  excusable,  358 

other  cases  where  the  homicide 
is  justifiable  or  excusable,  359 

where  excusable  or  justifiable  the 

accused  must  be  acquitted,  300 

when  btirden  of    proving  mitiga 

ting  circumstances  on  the  accus- 
ed, 361. 
petit  treason  is  now  murder,  362. 

See  Petit  Treason. 

by  arson,  363. 

statement  of  the  offense  of  murder 
by  arson,  363. 

as  to  the  necessity  of  stating  the 
value  of  the  property  burned,  p. 
355,  n.  3. 

evidence  in  a  case  of  murder  by  ar- 
son, 364. 

by  perjury,  365. 

statement  of  the  offense  of  murder 
by  arson,  365,  p.  356. 

evidence  in  a  case  of  murder  by 
arson,  364. 

by  producing  abortion  or  miscar- 
riage, 366. 

statement  of  the  oflFense  of  murder 
by  producing  a  miscarriage,  366. 

by  displacing  a  switch,  etc.,  366. 

statement  of  the  ofl:ense  of,  by  dis- 
placing a  switch,  367,  p.  358. 

by  an  accessory,  368. 

statement  of  the  offense  of,  by  an 
accessory,  368. 

voluntary  homicide,  when  murder, 
370. 

statute  as  to,  370. 

involuntary  homicide,  when,  371. 
statute  as  to,  371. 

cases  collected  illustrating  the  dif- 
ference between,  and  manslaugh- 
ter, 374. 

assault  with  intent  to  commit,  387. 

See  AssATJLT  with  Intent  to  Com- 
mit A  Felony. 

punishment  for  attempting  to  mur- 


MURD^B.— Continued. 

der  by  poisoning,  drowning,  etc., 

388. 
forms  of  instructions  in  a  case  of, 

pp.  679,  680,  681. 
verdict  in  case  of,  how  aifected  by 

intoxication,  7,  983. 


NAME 
of  state  and  county  in  complaint 

and  indictment,  p.  35,  n.  3,  8. 
of    accused  to  be  stated  in   com- 
plaint and  indictment  if  known, 

p.  35,  n.  6. 
form  of  complaint  where  name  of 

accused  is  unknown,  p.  38. 
accused,  how  designated  in  warrant 

when  his  name  is  unknown,  47, 

49. 
of  cognizor  need  not  be  mentioned 

in  a  recognizance,  p.  78,  n.  3. 
punishment  for  assuming  a  corpor 

ate,  248. 

See  Corporate  Name 

of  person  to  whom  liquor  is  unlaw- 
fully sold  need  not  be  alleged, 
269,  p.  189,  n.  3. 

name  of  person  killed  must  be  stat- 
ed in  au  indictment  for  murder, 
p.  226,  n.  6,  338,  n.  4. 

of  person  assaulted,  must  be  stated 
in  stating  tlie  offense  of  assault 
with  intent  to  commit  murder,  p. 
371,  n.  5. 

variance  between  the  allegation 
and  proof  of,  when  material,  p. 
371,  n.  5,  p.  272,  n.  5,  p.  444,  n.  3, 
p.  296,  n.  5,  p.  373,  n.  1.  p.  388, 
n.  5. 

of  owner  of  building  in  a  case  of 
burglary,  how  stated,  p.  331,  n.  1. 

of  person  from  whom  stolen  goods 
were  received  need  not  be  stated, 
539,  n.  5. 

as  to  the  necessity  of  alleging  and. 
proving  the  name  of  the  thief  in 
prosecutions  against  the  receiver 
of  stolen  goods,  p.  372,  n.  4. 

of  owner  of  stolen  goods  must  be 
stated  and  proved,  p.  372,  n.  1. 

of  the  owner  of  the  property  ob- 
tained bv  robbery  must  be  stated, 
p.  376,  n.  8. 

of  owner  of  land  trespassed  upon 
must  be  stated,  553,  n.  3. 
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NAME — Contimied. 

name  of  person  to  whom  forged  in- 
strument was  passed  must  be 
stated,  p.  389,  n.  3. 

of  person  to  whom  counterfeited 
coin  was  passed,  material,  p.  405, 
n.  2. 

as  to  the  necessity  of  stating  and 
proving  the  name  of  the  person 
intended  to  be  defrauded,  565,  p. 
404,  n.  5. 

omission  of  the  middle  letter  of, 
no  defect,  p.  447,  n.  8, 

as  to  the  necessity  of  stating  the 
names  of  the  players  in  an  indict- 
ment for  gaming,  453,  n.  4. 

name  of  game  played  need  not  be 
stated,  453,  n,  5. 

NEGLIGENCE, 

See  Criminal  Cabelbssnbss 

criminal,  an  oflense,  1,  10,  375, 
376,  399-401. 

effect  of  in  not  ascertaining  a  com- 
plaint to  be  groundless,  43. 

killing  by,  when  manslaughter,  875. 
876. 

of  a  physician,  when  criminal,  400. 

of  a  common  caiTier,  how  punish- 
ed, 401,  and  n.  4. 

NEW  TRIAL, 
See  Motion  fob  a  New  Trial. 
people  not  allowed  a,  1032. 

NIGHT, 

punishment    for    disturbing     the 

peace,  etc,  in,  205. 
.form  of  statement  of  the  offense  of 

disturbing  the  peace  in,  204. 
burglarious    breaking    and    entry 

must  be  in  the,  462. 

when  night  in  the  sense  of  the 
law,  463. 

NIGHT-WALKERS, 

See  Vaqabonds. 
■    how  punished,  261,  262 

NOISES, 
punishment    for     disturbing    the 
peace  by,  205. 

NOTICE, 
statute  as  to  tearing  down  a  legal, 

293. 
form  of  statement  of  the  offense  of 

tearing  down  a  legal,  293. 


NOTICE— Ooniinued. 
to  produce  forged  instrument  must 
be  given  before   secondary  evi- 
dence of  its  contents  can  be  re- 
ceived, 549. 

NOXIOUS  WEEDS, 
railroads,  how  punished  for  neg- 
lecting to  destroy,  286. 

NUISANCE, 

places  where  liquor  is  sold  in  vio- 
lation of  law  declared  tobe  a ,  269. 

when  to  be  shut  up,  until  a  bond  ia 
given  not  to  sell  liquor,  etc.,  369- 

what  a,  at  common  law,  301. 

statute,  as  to,  302,  303. 

obstructing,  etc.,  highway  is  a,  322, 
sub.  5,  804. 

See  Highway. 

manufacturing  gunpowder,  etc., 
when  a,  303,  sub.  6. 

keeping  gunpowder,  when  a,  303, 
sub.  7. 

advertizing  on  fences,  etc.,  when  a, 
302,  sub.  9. 

punishment  for  causing,  etc.,  303. 

statements  of  the  offense  of,  303. 
time,  how  stated  in,  302,  n.  2. 
place,  how  stated  in,  303,  n.  3. 

justice  has  jurisdiction  of  first  but 
not  the  second  offense,  154,  803, 
304. 

statement  of  the  offense  of  obstruct- 
ing a  highway,  304. 

0. 

OATH, 

form  of  oath  or  afiirmation  to  wit- 
ness on  the  examination,  83,  p.  67 

in  an  Indictment  for  perjury  it 
must  appear  that  the  oath  was 
taken  in  a  judicial  proceeding  or 
on  some  lawful  occasion,  must 
be  alleged  and  proved  in  a  case 
of  perjury,  691,  n.  4,  693. 

grand  jurors  to  take  an,  769. 

form  of,  of  foreman  of  grand  jury, 
769. 

form  of,  of  grand  jurors,  769. 

form  of,  of  juror  as  to  his  compe- 
tency, 915. 

form  of,  of  juror  lo  tiy  issue,  921. 

form  of,  of  officer  attending  the 
jury,  935. 

form  of,  of  attending  officer  on  re- 
tiring of  the  jury  to  deliberate 
of  their  verdict,  p,  687. 
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OBSCENE 
books,  etc.,    publication  of,    how 

punished,  307. 
songs,  singing,  liow  punished,  207. 
circulating  obscene  books,  034. 

how  puuislied,  634. 
statute  as  to,  634. 
statement  of  the  oflense  of  selling 

an  obscene  book,  634. 

OBSTRUCTING  STREAMS, 
nuisance  at  common  law,  301. 
maliciously,  how  punished,  538. 

OFFENDERS, 
procedui'e  for  the  arrest,  examina- 
tion, etc.,  of,  40-134. 

See  Arrest,  Examination,  Commit- 
ment AND  Bail. 

under  eighteen,  how  punished,  1005. 

1006. 
under    control    of    county  board, 

1006. 

OFFENSES 
claissilied,  1. 
-facts  constituting  to  be  stated  in 

complaints,  44. 
evidence  of,  not  charged,  when  ad- 
missible, 89. 
on  a  charge  of  greater,  when  a  con- 
viction of  lesser  proper,  16, 197, 
393,  395,  429,  800,  817,967. 

OFFICER, 

special  to  execute  a  warrant,  how 
authorized,  50,  156. 

duty  of,  on  receiving  a  waiTant  di- 
rected to  him,  51,  156. 

Bee  Arrbst. 

of  court,  when  privileged  from  ar- 
rest, 53. 

when  liable  for  executing  a  search 
warrant,  141,  144. 

search  warrant  to  be  executed  by 
an,  142. 

when  may  break  open  doors,  etc., 
55,  143. 

return  of  oflScer  to  search  warrant, 
145. 

form  of  return  of,  to  a  search  war- 
rant, 145. 

no  right  to  search  prisoners  with- 
out a  warrant,  148. 

may  be  ordered  to  restore  property 
taken  from  prisoner,  148. 

may  search  prisoner  for  dangerous 
weapons,  149. 


OFFICER— C(mW7we<?. 
when  warrant  may  issue  to  seize 
records,  etc.,  of,  151. 
how  executed,  153. 
jjrocedure  of  persons  aggrieved 
by,  153. 
when  office  of,  forfeited  by  drunk- 
enness, 353. 
punishment  of,  for  not  trying  to 
prevent  a  duel,  254. 
statute  as  to,  254. 
form  of  statement  of  the  oft'ense  of 
not  trying  to  prevent  a  duel,  354, 
p.  178. 
punishment  of,   for  neglecting  to 
suppress  an  unlawful  assembly 
of  twelve  or  more  persons,  855. 
statute  as  to,  355. 
form  of  statement  of  the  offense 
of  neglecting  to  suppress   an 
unlawful   assembly  of  twelve 
or  more,  355. 
military,  when  guilty  of  false  im- 
prisonment, 430. 
of  incorporated  company,   embez- 
zlement by  larceny,  473,  473. 
embezzlement  by  public,  477,  478. 
allowing  an  escape  before  convic- 
tion, how  punished,  672. 
allowing  an  escape  after  a  convic- 
tion, how  punished,  673. 
of  penitentiary  allowing,  how  pun- 
ished, 674. 
falsely  assuming  to  be  an,  how  pun- 
ished, 681. 
See  Falsely  Assuming  an  Office. 
misconduct  of,  how  punished,  688. 
Bee  Misconduct  of  Officers. 

extortion  of,  how  punished,  685. 

shaving  warrants,  how  punished, 
686. 

withholding  funds,  how  punish- 
ed, 687. 

withholding  records,  etc.,  from  suc- 
cessor, how  punished,  688. 

resistance  of,  703-707. 

See  Resistance  to  Officers. 

OPINION 
of  witness  that  a  house  is  a  nui- 
sance, inadmissible,  318. 

ORCHARDS,  ETC., 
punishment  for  trespassing  upon, 
397. 

ORDINANCES, 
proceeding  to  recover  penalty  for 
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ORDINANCES— Cora«jra«ed. 

violating  town  or  city  is  a  civil 
suit,  17. 
of  city  or  town  does  not  affect  the 
liability  of  person  for  selling  li 
quor  in  violation  of  the  statute,377. 

OWNERSHIP 
of  property,  how  stated  in  a  case  of 

arson,  448. 
when  must  be  proved  as  alleged, 

448,  n.  7,  451,  452. 
•    of  building,  how  stated  in  burglary, 

321,  n.  1. 
of  goods  intended  to  be  stolen,  how 

stated   and  proved  in  a  case  of 

burglary,  p.  322,  n.  3. 
of  property  stolen,  how  stated,  p 

341,  n.  3,  p.  343,  n.  3,  7. 

how  proved,  p.  341,  n.  3,  p.  343, 
n.  3,  7,  501. 
of  property    maliciously  injured, 

how  stated,  520,  n.  2. 
of  property  obtained  by  false  pre- 
tenses must  be  stated,  589,  n.  6. 


PAPERS, 
malicious  injury  to,  531. 

PARDON 
cannot  be  granted  until  after  con- 
viction, 856. 

PARENT 
may  correct  child,  176. 
may  recover  for  injuries  caused  by 

intoxicating,  371. 
when  liable  for  imprisoning  child, 

419. 

PASSING,  ETC.,  FORGED  COUN- 
TERFEIT OR  FICTITIOUS    IN- 
STRUMENTS, ETC.,    WITH    IN 
TENT  TO  DEFRAUD, 
how  punished,  553. 
statement  of  the  oflense  of  passing 

a  fictitious  bill,  389. 
evidence  of,  568. 
what  required,  568. 
of  passing,  568. 
of  guilty  knowledge,  569. 
of  place,  570.  571. 
of  attempting  to  pass,  573. 

PEACE, 

See  PROCBBDiNas  to  Prevent  the 
Commission  of  Crimes. 


PJi&.CE— Continued. 
sureties  to  keep,  etc.,  when  may  be 

required,  18. 
procedure  foi',  18,  39. 
procedure  in  case  of  a  breach  of 

the,  in  the  presence  of  the  court, 

etc.,  34. 
punishment  for  disturbing  the,  on 

Sunday,  203. 
form  of  statement  of  the  offense  of 

Sabbath  breaking,  203,  p.  146. 
punishment  for  disturbing  the.  of 

a  family  on  Sunday,  204. 
form  of  statement  of  the  offense  of 

disturbing,    family  on  Sunday, 

204. 
punishment  for  disturbing  the,  205. 
provisions  of  the  statute  relating  to 

disturbing  the,  in  the  night,  205. 

apply  to  a  woman  living  alone, 
205,  n.  1. 
form  of  statement  of  the  offense  of 
■     disturbing  the,  205. 
of  the  people,  as  to  the  necessity  of 

alleging  that  deceased  was   in, 

etc.,  in  an  indictment  for  murder, 

p.  227. 

when  a  person  is  in  the  peace  of 
the  people,  330. 

meaning  of.  the  words  "  in  the 
peace  of  the  people,"  330. 

when  not  murder  to  kill  a  person 
not  in  the  peace  of  the  people, 
330. 


PERJURY, 
person  committing  is  infamous,  3. 
murder  by,  365. 
statement  of  the  offense  of  murder 

by,  365,  p.  256. 
statutes  as  to,  689-691. 
definition  and  punishment,  689. 
what  allegations  in  an  indictment 

for,  suflBcient,  690. 
attempt  to  suborn,  how  punished, 

691. 
statement  of  the  offense,  691. 
what  a  sufficient  statement  of  the 

offense,  691,  n.  3. 
it  must  appear  that  the  oath  was 
taken  in  a  judicial  proceeding, 
691,  n.  4. 
jurisdiction  of  court,  how  stated, 
691. 
allegation  that  the  cause  was  pen- 
ding necessary,  p.  491,  n.  1. 
words   "duly    sworn,"    without 
setting  out  the  oath,  suflacient, 
p.  491,  n.  2, 5. 
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V^JUVBY— Continued. 

by  whom  the  oath  was  adminis- 
tered must  be  stated,  p.  491, 
■words  "then    and  there"  neces- 
sary, p.  491,  n.  4. 
authorit}'  to  administer  the  oath, 

how  stated,  p.  491,  n.  5. 
materiality  of  the  fact  sworn  to, 

how  stated,  p.  491,  n.  6. 
effect  of  repugnancy  in,  p.  492, 

n.  1. 
words  "willfully,  corruptly  and 
falsely,"  essential,  p.  492,  n.  2. 
facts  falsely  deposed  to  must  be 

negatived,  p.  492,  n.  3. 
effect  of  the  words  "  well  knew," 

p.  492,  n.  4. 
when  should  conclude  "  against 
the  statute,"  p.  492,  n.  5. 
statement  of  the  offense  of  suborna- 
tion of,  p.  493. 
attempt  to  suborn,  etc.,  how  stated, 

p.  493,  n.  1. 
evidence,  G92-702. 
of  the  authority  of  the  otHcer  to  ad- 
minister the  oath,  692. 
of  administering  and    taking  the 
oath  in  a  judicial  proceeding  or 
where  by  law  an  oath  or  affirma- 
tion was  required,  693. 
of  the  false  testimony  given,  694. 
effect  of  a  false  statement  of  opin- 
ion, belief,  etc.,  095. 
of  the  materiality  of  the  testimony 
given,  696. 

effect  of  a  false  promise  or  opin 
ion  of  law,  697. 
of  the  falsity  of  the  testimony,  698. 
number    of   witnesses    required, 

699. 

as  to  what  facts  more  than  one 

witness  required,  700. 

of  willfully  and  corruptly  making 

the  false  statement,  701. 
what  a  defense  to   an  indictment 
for,  702. 

PERSONS, 
where  several  act  together,  each  is 
liable  for  the  acts  of  all,  87. 

PETIT  JURY, 
number    of    persons    required    to 

make  a,  901. 
may  be  less  than  twelve  by  consent 

902. 
judge  may  act  in  place  of,  902. 
drawing  and  summoning,  etc.,  of, 

903. 


PETIT  JVRY—Continved. 

objection  for  irregularity  in  sum- 
moning or  impaneling,  when 
and  how  taken,  903. 

how  drawn  and  impaneled,  904. 

passing  upon  the  jurors,  905. 

who  exempt  from  serving  as  ju- 
rors, 906. 

causes  for  challenge  of  a  juror,  907 
-911. 

statutorj^  grounds  for  challenge, 
908. 

challenge  of  juror  for  having  form- 
ed an  opinion,  909. 

opinions  which  disqualify  a  juror, 
910. 

challcnire  of  juror  for  favor,  911. 

wliL'u  challenge  may  be  made,  912. 

challenge,  how  made,  913. 
how  tried,  914. 

juror  may  be  sworn  as  to  his  com- 
petency, 915. 

form  of  oath  to  juror  as  to  his  com- 
petency, 915. 

form  of  oath  of  triers,  915. 

objections  to  jurors,  liow  waived, 
916. 

when  overruling  objection  to  a  ju- 
ror error,  917. 

peremptory  challenges,  918,  919. 

deci'^ions  as. to  peremptory  chal- 
lenges, 919, 

who  may  be  sworn  as  jurors,  920. 

swearing  the  juiy,  921. 

form  of  oath  to  jurors,  921. 

trial  of  several  causes  by  the  same 
jury,  922. 

disposition  of  the  jury  during  the 
trial,  923. 

separation  of  the  jury  by  consent, 
924. 

officer  attending  the  jury  in  the  ab- 
sence of  the  court,  to  be  sworn, 
925,  971, 1033. 

form  of  oath  of  officer  attending 
jury  during  the  trial,  925. 

penalty  for  violating  oath  taken  by 
officers  attending  ihe  jurj^,  926, 
972,  1033. 

in  appellate  court,  it  will  be  pre- 
sumed that  jury  were  placed  in 
charge  of  a  sworn  officer,  1033. 

instructions  to,  948-970. 

See  Instruction. 

judge  not  to  communicate  with  ex- 
cept in  open  court,  963. 
instructions  to  be  taken  by,  968. 
papers,  etc.,  may  be  taken  by,  969. 
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PETIT  3VRY— Continued. 
retiring  of,  to  deliberate  of  their 

verdict,  971-986. 

must  be  in  charge  of  a  sworn  of- 
ficer, 971. 
form  of  oatli  of  officer  on  retiring 

with  the,  771. 
efl'ect  of  misconduct  of  officer  in 

charge  of  the,  972. 
judges  of  the  law  and  fact,  97.3. 
sealing  verdict  and  sepai'ation  of, 

974. 
term  of  impiisonment  in  peniten- 

tiar}'  to  be  determined  by,  97.5. 
fine,  when  to  be  determined  by,  976 

when  to  be  determined  by  court 
976,  977. 
term  of   imprisonment  in  county 

jail,  to  be  determined  by  court, 

976,  977. 
conviction  of  lesser  offense,  16, 393 

395,  439,  800,  817,  978. 
verdict  where  some  of  the  counts 

faulty,  979. 
verdict,  when  sufficient,  980. 
in  case  of  larceny  must  find  value 

of  stolen  property,  507,  981. 
verdict  in  case  of  murder,  how  af- 
fected by  intoxication,  982. 
verdict,  when  maj  be  received,  983. 
reception  of  verdict,,984. 
polling  jury,  985. 
amendment  of  verdict,  986. 

PETIT  TREASON 
defined,  363. 
is  now  murder,  362. 

PHYSICIAN, 
ignorance,  carelessness  and  negli- 
gence of,  when  criminal,  400. 

PLACE, 

See  Jurisdiction  of  the   Cikcdit 
Court. 

as  to  the  necessity  of  stating  town, 
ville  or  ward,  p.  36,  n.  3,  p.  821, 
n.  2,  p.  452,  n.  5. 

how  stated  in  a  complaint,  p.  36, 
n.  3,  4,  p.  138,  n.  8,  376,  277,  n.  5, 
303,  n.  3. 

in  an   indictment,  p.  36,  n.  3,  4, 
376,  377,  n.  5,  303,  n.  3. 

proof  of  exact  place  or  town  as  al- 
leged, when  necessary,  p.  86,  n. 
3,  314,  234,  277,  n.  3. 

commission  of  offense  must  be 
proved  to  be  within  the  county 
and  jurisdiction  of  the  coui't,  84. 


VhA.CE— Continued. 

to  be  searched,  how  described  in 
the  complaint  and  warrant,  137, 
138. 

of  maintaining  a  nuisance,  how 
stated,  303,  n.  3. 

words  "  then  and  there,"  when  re- 
peated, p.  337,  n.  3,  p.  331,  n.  8, 
p.  376,  n.  4,  p.  404,  n.  5,  p.  405,  n. 
4,  p.  491,  n.  4. 

as  to  the  omission  of,  in  the  con- 
clusion of  an  indictment  for 
murder,  p.  228,  n.  2. 

where  the  homicide  was  committed 
must  be  proved,  346. 

party  killing  in  one  countj'  and 
party  killed  in  another,  347. 

cause  administered  in  one  county, 
death  occurring  in  another,  848. 

defendant  may  be  tried  in  the 
county  where  medicine  intended 
to  procure  a  miscarriage  was  ad- 
ministered, 379,  n.  6. 

larceny  is  committed  in  any,  where 
thief  takes  the  stolen  property, 
p.  340,  n.  1,  505. 

where  goods  were  stolen  need  not 
be  stated  in  an  indictment  for  re- 
ceiving, p.  372,  n.  2. 

PLEA 

must  be  entered  on  arraignment, 
835. 

eflFect  of  omission  to  plead  before 
trial,  835. 

of  not  guily,  oral  sufficient,  836. 

omission  of  the  clerk  to  enter  may 
be  corrected  at  any  time,  886. 

of  guilty  must  be  explained,  837. 

of  not  guilty  to  be  entered  where 
party  stands  mute  on  arraign- 
ment, 838. 

order  of  pleading,  839. 

as  to  pleading  in  bar  and  abate- 
ment at  the  same  time,  839,  840. 

to  the  jurisdiction,  841. 

judgment  on  overruling  plea  to  ju- 
risdiction, 841. 

dilatory,  846-851. 

See  Plea  in  Ab.\tembnt. 

in  abatement,  846-851. 

See  Plea  in  Abatement. 

what  to  be  plead  in  abatement  and 
what  in  bar,  846. 
in  bar,  852-857. 

See  Plea  in  Bar. 
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Vli'EA—GonHnued. 

defendant  may  plead  several  pleas 
at  same  time,  839,  840,  853. 
defendant  may  plead  several  pleas 

at  same  time,  852. 
of  former  conviction  or  acquittal, 
852. 

See  Former  Jeopardy. 

form  of  plea  of  not  guilty,  853. 

what  may  be  proved  under  a  plea 
of,  853. 

of  not  guilty  may  be  withdrawn, 
854. 

form  of,  of  fonner  conviction,  854. 

form  of,  of  former  acquittal,  854. 

requisites  of  plea  of  former  convic- 
tion or  acquittal,  855. 

of  pardon,  856. 

of  the  statute  of  limitations,  90-96, 
857. 

form  of  plea  of  statute  of  limitar 
tions,  857. 

PLEA  IN  ABATEMENT, 

how  aflecti  d  by  pleading  in  bar  at 
the  same  time,  839,  840. 

cases  enumerated,  where  proper, 
847. 

requisites  of,  848. 

cannot  be  amended ,  848. 

form  of,  for  a  misnomer,  848. 
requisites  of,  848,  n.  4-6. 

form  of  replication  to  a  plea  of  mis- 
nomer, 848,  p.  599. 

procedure  where  a  plea  of  misno- 
mer has  been  plead,  849. 

objection  to  indictment  for  a  mis- 
nomer cannot  be  obviated  by 
amendment,  849. 

evidence  of  misnomer,  850. 

judgment  upon,  851. 

answering  over,  when  permitted, 
851. 

PLEA  IN  BAR, 

as  to  pleading  in  bar  and  abate- 
ment at  the  same  time,  839,  840. 

several  pleas  may  be  plead  at  the 
same  time,  853. 

form  of  plea  of  not  guilty,  853. 

what  may  be  proved  under  a  plea  of 
not  guilty,  858. 

plea  of  not  guilty  may  be  with- 
drawn, 854. 

form  of  plea  of  wutrefois  convict, 
854. 

form  of  plea  of  autrefois  acquit,  854. 

of  the  statute  of  limitations,  90-960. 
857. 
51 


PLEA  IN  BKR— Continued. 
of  pardon,  656. 

form  of  plea  of  statute  of  limita- 
tions, 857. 

POISON, 

statement  of  the  offense  of  murder 
by,  p.  329. 

kind  of,  need  not  be  stated  or  prov- 
ed, p.  339,  n.  2. 

variance  between    the    allegation 
and  proof  as  to  the  kind  used  to 
kill  not  material,  338. 
punishment    for    attempting    to 
murder  with,  388. 

POISONING, 

statutes  as  to,  338,  430. 

punishment  for,  with  intent  to  mur- 
der, 388. 

punishment  for,  with  intent  to  kill, 
430. 

statement  of  the  oflense  of  poison- 
ing with  intent  to  kill,  430. 
averment  in,  held  sufficient,  430. 
n.  3. 

POLICEMAN 
may  arrest  without  warrant  for  of- 
fenses committed  in  his  presence, 
61. 

POSSESSION, 

battery  in  defense  of,  when  justifi- 
ed, 180, 393. 

unnecessary  force  in  defense  of, 
not  justifiable,  180. 

request  to  leave,  when  necessary, 
180. 

resistance  to  prevent  a  levy,  when 
justified,  181. 

defense  of,  no  justification  of  a  bat- 
tery if  the  battery  was  excessive 
or  the  other  party  had  a  right  of 
entry,  183. 

fear  of  entry  upon,  no  justification 
of  a  battery,  183. 

PRESENCE  OF  THE  PRISONER, 
when  necessary,  933. 
at  making  and  hearing  motions,  933. 
when  record  to  show,  1016. 

PRESUMPTION, 

when  infant  presumed  to  be  capa- 
ble of  committing  crime,  4. 

of  innocence,  10,  87,  88,  89. 

that. a  person  intends  the  ordi- 
nary and  natural  consequences 
of  his  own  act,  10,  334. 
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PRESUMPTION— Core*m««(f. 

of  malicious  intent  from  use  of  a| 
deadly  weapon,  10. 
such  presumption  may  be  rebut- 
ted, 10. 

malice  in  making  complaint  not 
presumed  from  acquittal,  43. 

of  absence  of  the  defendant  at  the 
time  and  place  the  offense  was 
committed,  88. 

of  malice  from  the  act  of  killing, 
355. 

of  malice  arising  from  the  act  of 
killing  to  be  rebutted  by  the  ac- 
cused, 335. 

of  the  continuance  of  malice,  when 
once  shown  to  exist,  344. 

in  case  of  attempts  to  commit  mur- 
der, same  as  in  mm'der,  391. 

of  guilt  from  being  found  in  pos- 
session of  the  stolen  property, 
509. 
how  rebutted,  510. 

on  error,  that  no  error  has  been 
committed,  1033. 

as  to  taking  exception  at  the  proper 
time,  1034. 

that  bill  of  exceptions  was  pre- 
sented to  the  judge  at  the  proper 
time,  1035. 

PRINCIPAL, 
person    counseling,     etc.,    infant, 

idiot,  etc.,  to  commit  an  offense, 

liable  as,  6. 
sureties  on  a  recognizance  may  sm-- 

render,  36,  119. 
may  recognize  again,  37,  124. 
procedure  by  sureties  to  surrender, 

119-123. 

See  Stjkbtibs. 
PRIVATE  PERSON, 
may  be   authorized  to  execute  a 

warrant,  50. 
when  may  make  an  arrest  without 
a  warrant,  61,  63. 

PRIZE-FIGHTING, 
procedure  to  prevent,  89. 
statute  as  to,  645-650. 
challenging  and  training  for,  how 

punished,  645. 
statement  of  the  offense  of  sending 

a  challenge  to  tight,  645. 
engaging  in,  how  punished,  646. 
statement  of  the  offense  of  engaging 

in  a,  646. 
aids,  seconds,  etc.,  how  punished, 

647. 


IPRIZE-PIGHTNG— Coreto«e«?. 

at  common  law,  aids,  etc.,  are  lia- 
ble as  principals,  647,  n.  1. 

statement  of  the  offense  of  aiding 
in,  647. 

leaving  the  state  to  tight,  how  pun- 
ished, 648. 

statement  of  the  offense  of  leaving 
the  state  to  fight,  648. 

sparring  and  boxing  exhibitions, 
how  punished,  649. 

statement  of  the  offense  of  carrying 
on  a  boxing  exhibition,  649. 

preventing  boxing  exhibitions,  650. 

PROBABLE  CAUSE, 
defined,  42. 
want  of,  makes  person  commenc- 
ing criminal  proceedings  liable, 
42.     ' 
effect  of  advice  of  counsel  as  to,  42. 

PROCEEDINGS    TO    PREVENT 

THE   COMMISSION   OP 

CRIMES. 

conservators  of  the  peace,  18. 

complaint,  19. 

form  of  complaint  19. 

warrant,  20. 

form  of  warrant,  20. 

requisites  of  warrant,  20,  n.  2. 

examination,  21. 

when  security  required,  22. 
by  wives  of  husbands,  22. 
of  married  women,  22.  - 
of  infants,  23. 

as  to  the  constitutionality  of  the 
statute,  22. 

costs,  when  complaint  not  sustain- 
ed, 23. 

recognizance,  24. 

form  of  recognizance  to  keep  the 
peace,  24. 

dischai'ge  or  commitment,  25. 

form  of  commitment,  35. 

commitment  for  an  unlimited  time 
void,  25,  n.  1. 

costs,  26. 

appeal,  27. 

form  of  recognizance  on  appeal,  27. 

recognizance  i>f  witnesses,  28. 

proceedings  on  appeal,  29. 

failing  to  prosecute  appeal,  30. 

discharge  on  recognizance  after 
commitment,  31. 

form  of  discharge  after  commit- 
ment, 31. 

recognizance    returned  to  circuit 
court,  33. 
how  prosecuted,  82. 
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PROCEEDINGS    TO    PREVENT 
&o. — Oontinued. 

conviction  not  necessaiy,  33. 
breacli  of  the  peace  in  the  presence 

of  the  court  or  magistrate,  34. 
court  may  remit  part  of  the  penalty, 

recognizance,  35. 
sureties   may  surrender  principal, 

36. 
principal  may  again  recognize,  87 
amendments,  38. 
preventing  prizefighting,  39. 

PROCESS, 
battery  in  serving,  when  justified, 

183,  185. 
must  be  produced,  184. 
issued  without  jurisdiction  no  justi- 
fication for  a  battery,  184. 

PROMISE, 
false,  not  a  false  pretense,  593. 

PROVISO, 

when  necessary  to  negative  proviso 
in  the  statute,  p.  169,  n.  2,  810. 

PROVOCATION, 

evidence  of,  when  admissible  in 
mitigation  of  the  punishment, 
188,  189,  191. 

malice  implied  from  absence  of, 
335. 

what  sufficient  to  show  a  want  of 
malice,  340,  341. 

not  evidence  of  Ihe  want  of  malice 
if  the  passions  had  time  to  cool, 
340,  341. 

is  no  excuse  if  the  homicide  was 
not  the  result  of  passion,  340.' 

if  passions  have  had  time  to  cool 
may  be  Evidence  of  malice,  344. 

assault  with  a  deadly  weapon  with 
intent  to  inflict  bodily  injury 
without  a  considerable,  how  pun- 
ished, 394. 

evidence  of,  395. 

form  of  instruction  as  to,  p.  680. 

PfJBLISHING 
as  true  and  genuine,  forged  instru- 
ments, etc.,  553,  554. 

See    PoKGBKT  —  Passing     Eobgbd, 
,   countekfeit  ob  fictitious 
Instruments,  etc. 


defined,  568. 

■'PURPORTING," 
word,  when  necessary,  p.  388,  n.  8. 


Q. 

QUARRELING, 

punishment     for    disturbing    the 

peace  by,  305. 
when  evidence  of  keeping  a  disor- 

derly  house,  318. 

QUESTION  OF  FACT, 
whether  a  sale  of  one   gallon   of 
liquor  to  be  taken  away  at  difEg*- 
ent  times  is  a  device  to  evade  the 
statutes  or  not  is  a,  378. 

R. 

RACING, 
statute  as  to,  736. 
how  punished,  736. 
statement  of  the  offense,  736. 

RAFTS, 
malicious  injuries  to,  534. 

RAILROADS, 

liable  for  allowing  Canada  thistles 
or  other  noxious  weeds  to  grow 
on  the  line  of  road,  etc.,  386. 

liable  for  confining  cattle,  etc.,  in 
cars  more  than  forty-eight  hours, 
389. 

engineer  of,  how  punished  for 
frightening  team,  391. 

form  of  a  statement  of  offense  of 
frightening  team,  391. 

punishment  for  destroying  baggage, 
393. 

form  of  statement  of  the  oifense  of 
injuring  baggage,  392. 

murder  by  displacing  a  switch,  367. 

employe,  how  punished  for  neg- 
lect to  return  or  cancel  ticket, 
etc.,  474. 

malicious  mischief  to,  515-519. 

See  Railroads. 
combining  to  injure,  516. 
obstructing  trains  laden  with  mu- 
nitions of  war,  etc.,  517. 
attempting  to  injure,  413. 
influencing  others  to  injm-e,  519 


RAPE 
is  a  felony,  1 

conviction  of  an  infamous,  3. 
when  infant   under  fourteen  years 

cannot  commit  a  rape,  4. 
assault  with  intent  to  commit,  4, 
387-398. 
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See  Assault  with  Intent  to  Com- 
mit A  Felony. 

statute  as  to,  431. 
defined,  431. 

how  punished,  431. 
not  necessary  to  prove  emission, 

432,  433. 

statement  of  the  oflfense  of,  433. 

allegation  that  the  defendant  was 
fourteen  years  of  age  or  upwards, 
or  that  the  female  was  not  the 
wife  of  the  defendant,  unneces- 
sary, 433,  n,  3. 

as  to  the  necessity  of  the  words 
"did  make  an  assault,"  433,  n.  4. 

as  to  variance  between  the  allega- 
tion and  proof  as  to  the  name, 

433,  n.  5. 

what  a  sufficient  averment  that 
the  injured  person  was  a  female, 
432,  n.  6. 

words  "against  her  will,"  when  es- 
sential, 433,  n.  7,  p.  297,  u.  4. 

as  to  the  necessity  of  the  word  "fe- 
loniously," 433,  n.  8,  789. 

word  "  forcibly"  necessary,  word 
"violently"  not  sufficient,  432, 
n.  9. 

as  to  the  necessity  of  the  word 
"ravish,"  433,  n.  10. 

words  "carnally  know"  should  be 
inserted,  p.  397,  n.  1. 

as  to  the  conclusion  "  against  the 
statute,"  p.  397,  n.  3,  5. 

statement  of  the  oflfense  of,  upon  a 
child  under  ten  years  of  age,  p. 
397. 

as  to  the  necessity  of  alleging  that 
the  child  is  under  ten  years  of 
age,  p.  397,  n.  3. 

evidence  of,  433-439. 

of  penetration,  433. 

of  the  force  required,  434. 

of  the  act  being  against  the  will  of 
of  the  woman,  434. 

effect  of  the  use  of  the  fraud  in- 
stead of  force,  434. 

effect  of  making  woman  insensible 
with  liquor  or  drugs,  or  obtain- 
ing her  consent  by  fear  and  there- 
by having  connection  with  her, 
484. 

what  resistance  essential,  435,  438. 

presumption  from  friendly  conver- 
sation, etc.,  435. 

what  excuses  resistance,  435. 

opinion  of  a  physician  as  to  the 


RAPE — Continued. 

opinion  as   to   capacity  of   the 
woman  to  resist,  incompetent,  435. 

whether  woman  may  be  cross-ex- 
amined as  to  her  having  had 
connection  with  other  men,  435. 

proof  of  familiarities  with  woman 
admissible,  435. 

examining  of  the  woman  as  to  her 
complaining,  436. 
of  other  witnesses,  436. 

what  not  au  excuse  for,  438. 

circumstances  impairing  strength 
of  the  prosecuti'ix,  439. 

when  husband  not  guilty  of,  440. 

form  of  an  instruction  in  a  case  of, 
p.  679. 

RAVISH, 
as  to  the  necessity  of  using  the 
word,  p.  396,  n.  10. 

REASONABLE  DOUBT, 
burden  of  proving  malice  beyond 

a,  is  on  the  people,  355. 
if  the  jurj'  have  a,  of  the  guilt  of 

defendant     they   should    acquit 

him,  5,  964. 
defined,  964. 
forms  of  instructions  as  to,  pp.  678, 

679,  681,  685. 

RECEIVING      STOLEN      PROP- 
ERTY. 
statutes  as  to,  534-539. 
punishment  for,  534. 
second  offens6,  535. 
not  necessary  to  allege  or  prove 
•  that  the  principal  has  been  con- 
victed, 536,  p.  372,  n.  7. 
used  exclusively  for  railroad  pur- 
poses, 537. 
how  punished,  537. 
stolen  property  to  be  restored    to 

owner,  539. 
statement  of  the  offense  of.  539. 
as  to  the   necessity  of  the  word 

"feloniously,"  539,  n.  8,  789. 
"for  his  own  gain"  or  "to  prevent 
the  owner  from  again  posses- 
sing his  property,"  539,  n.  4. 
allegation  that  a    consideration 
passed  between  the   thief  and 
receiver,  unnecessary,  539,  n.  5. 
name  of  person  fi'om  whom  re- 
ceived need  not  be  stated,  539, 
n.  5. 
goods  received,  how   described, 
539,  u.  6. 
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TY — Continued. 
value  of  the  property  must  be  al- 
leged and  proved,  539,  n.  7. 

name  of  owner  must  be  stated  and 
proved,  p.  372,  n.  1. 

time  or  place  of  stealing  goods  need 
not  be  stated,  p.  872,  n.  2. 

as  to  the  necessity  of  the  words  "tak- 
en and  carried  away  from  the 
said  E.  F.,  by  a  certain  evil-dis- 
posed person,"  p.  372,  n.  3. 

name  of  the  thief  need  not  be  stat- 
ed, p.  372,  n.  4. 

if  stated  must  be  proved,  p.  372, 
n.  4. 

words  "the  said  C.  D."  may  be  omit^ 
ted,  p.  373,  n.  5 

guilty  knowledge  must  be  alleged 
and  proved,  p.  373,  n.  6. 

words  "  taken  and  carried  away" 
unnecessary,  p.  373,  n.  7. 

evidence  of,  539-542. 

what  required,  539. 

of  guilty  knowledge,  539. 

of  want  of  guilty  knowledge,  540, 

of  receipt  of  goods  for  gain,  etc., 
541. 

production  of  goods  in  court,  543. 

testimony  of  accomplice  admissible, 
542. 

confessions  of  thief  not  admissible 
against  the  receiver,  543. 

crime  of,  not  merged  in  the  offense 
of  being  an  accessory  of  the  lar- 
ceny, 543. 

RECOGNIZANCE, 

See  Bail. 

to  keep  the  peace,  24. 

form  of,  24. 

commitment  for  neglecting  to  give, 

25. 
defendant  may  appeal,  27. 
taking  appeal  to  contain  a  condi- 
tion for  payment  of  costs,  27. 

form  of,  on  taking  appeal,  37. 
new  may  be  required  on  appeal,  39. 
to  remain  in  force  on  failure  to 

prosecute  appeal,  30. 
in  such  case  stands  as  security  for 

costs,  80. 
discharge  on  after  commitment,  31. 
to  be  returned   to  appellate  court, 

32. 
how  prosecuted,  83. 

not  necessary  to  show  a  convic- 
tion, 33. 


court  may  remit  part  of  the  penal- 
ty, 35. 

sureties  may  surrender  principal 
on,  36. 

principal  may  again  recognize,  37. 

on  adjournment  of  examination,  70. 

may  be  required  in  a  case  of  iias- 
tardy,  70. 

cannot  be  exacted  on  arrest  for  vi- 
olation of  town  ordinance,  70, 
n.  4. 

form  of,  on  adjournment,  70,  p.  57. 

default  for  not  appearing  as  re- 
quired by,  71. 

new  required  on  each  adjournment, 
71,  n.  1. 

default  with  record  to  be  certified 
to  court,  71. 

form  of  record  of  default  and  certi- 
ficate, 71. 

default  on,  not  to  be  entered  until 
defendant  is  called,  71,  n.  2. 

to  appear  at  circuit  court,  etc.,  com- 
mitment for  failing  to  give,  99. 

provisions  of  the  statute  as  to  the 
form  of,  105,  106. 
must  be  to  the  people,  105. 
be  signed,  105,  p.  78,  n.  1,  p.  80. 

n.4. 
be    apjjroved   by   magistrate, 
105. 

condition  of,  106. 

money  cannot  be  taken  instead  of, 
107. 

liability  of  officer  for  taking  money 
instead  of,  107. 

money  received  instead  of,  to  be 
paid  into  county  treasury,  107. 

form  and  requisites  of,  108,  p.  78 
and  notes. 

form  of,  on  admitting  a  prisoner 
to  bail,  108,  p.  78. 

taken  on  Sunday  is  not  void,  p.  78, 
n.  3. 

name  of  cognizor  need  not  be  men- 
tioned in  the  body  of,  p.  78,  n.  3. 

taken  by  two  justices,  when  only 
one  needed,  is  valid,  p.  78,  n.  4. 

words  "are  held  and  firmly  bound" 
equivalent  to  words  "  owe  and 
are  indebted,"  p.  78,  n.  5. 

words  "  to  be  levied,"  etc.,  unneces- 
sary, p.  78,  n  6. 
a  bond  is  a  suSicient,  p.  78.  n.  8. 

need  not  recite  the  proceedings,  78, 
n.  9. 

what  a  sufficient  statement  of  of- 
fense in,  p.  79,  n.  1. 
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need  not  state  that  amount  of  bail 
was  fixed,  etc.,  p.  79,  n.  3. 

must  designate  the  court  before 
which  the  accused  is  to  appear, 
p.  80,  n.  1. 

to  appear  when  the  court  does  not 
sit,  void,  p.  80,  n.  3. 

effect  of  omission  of  words  "to  ap- 
pear and  answer,"  etc.,  p.  80,  n.  3. 

need  not  be  under  seal,  p.  80,  n.  5. 

what  a  sufficient  certificate  of  ap- 
proval, 80,  n.  6.  7. 

letters  "J.  P"  mean  justice  of  the 
peace,  p.  80,  n.  8. 

short  form  of,  p.  80. 

penalty  lu  a,  construed,  p.  81,  n.  1. 

effect  of  taking  for  a  greater  or  less 
sum  than  Indorsed  on  writ,  p.  81 
n.2. 

sureties  in,  cannot  plead  the  duress 
of  principal,  p.  81,  n.  3. 

when  principal  may  avoid  for  du- 
ress, p.  81,  n.  3. 

not  voidable  for  want  of  form,  109. 

to  be  delivered  to  clerk,  110. 

when  forfeited.  111,  113. 

action  upon.  111,  113. 

See  Scire  Facias. 

when  forfeiture  may  be  set  aside, 

111. 
when  scire  facian  may  issue  on.  111, 

113. 
what  not  a  defense  to,  113, 114,  116. 
when  imports  absolute  verity,  112. 
what  to  be  averred  in  scire  facias, 

113. 
will  be  presumed    to    have    been 

takeu  in  the  proper  county,  113. 
what  oralssiourt  in  record  may  be 

supplied  by  averment,  113. ' 
what  a  defense  to,  115, 135. 
if  several,  judgment  must  be  several, 

118. 
sureties  in,  may  surrender  princi- 
pal, 119. 
procedure  In  making  the  surrender, 

119-123. 

See  Sureties. 

witnesses  may  be  required  to  enter 

into,  136. 
of  married  women  and  minors  as 

witnesses,  137. 
form  of,  of  witness,  137,  p.  91. 
form  of,  for  several  witnesses,  p.  i 
of  prisoner,  how  taken  in  vacation, 

134. 


RECOGNIZANCE— Coaiinued. 

on  arrest  after  iadictment,  defend- 
ant to  be  released  on  giving,  835. 

form  of  an  arrest  after  Indictment, 
825. 

by  surety  only  when  defendant  has 
not  been  arrested,  is  void,  825, 
n.  5. 

for  a  larger  sum  than  required  by 
the  court  Is  a  nullity,  otherwise 
if  for  a  less,  835,  n.  6. 

what  a  sufficient  statement  of  find- 
ing the  indictment  in,  p.  583,  n.  1. 

when  valid,  836. 

when  may  be  filed  nunc  pro  tunc, 
836. 

of  witnesses  on  a  change  of  venue, 
877. 

on  error,  1043. 
form  of,  1043. 

to  be  taken  by  sheriff"  or  warden, 
1044. 

sureties  may  surrender  prisoner  on 
affirmance  of  the  judgment,  1046. 

RECORD, 

varying  from  that  alleged,  inadmis- 
sible, 86. 

papers,  etc.,  search  warrant  for, 
151. 

how  executed,  153. 
procedure  of  person  aggrieved 
by,  153. 

statute  as  to  altering,  falsifying,  etc.. 
493,  531. 

punishment  for,  493. 

must  show  indictment  to  have  been 
returned  in  open  court,  815. 

record  must  show  au  arraignment, 
835. 

when  required  to  show  that  ac- 
cused was  furnished  with  a  copy 
of  indictment,  a  list  of  witnesses, 
and  required  to  plead,  835. 
motion  in  arrest  of  judgment  for 
defects  in,  1014. 

See  Motion  in  Arrest  op 
Judgment. 

motion  in  arrest  of  judgment 
opens  entire  record,  999. 

defects  in,  for  wliicli  the  judg- 
ment will  be  reversed,  999, 1014. 
what  omissions  in,  not  a,  cause  for 

the    reversal    of  the   judgment, 

1000,  1015. 

when  to  sliow  the  presence  of  the 
prisoner,  1016. 

how  made,  1017. 
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what  a  part  of,  1018, 1033. 

time  when  sentence  to  be  execute 

ed,  when  no  part  of,  1019. 
form  of  transcript  of,  1019. 
form  of  certificate  to  he  attached 

to  transcript  of,  1019. 
how  amended,  1020. 

EEFOEM  SCHOOL, 
when  offenders  may  be  committed, 
to,  3,  1007. 

REFUSING  TO  .JOIN  POSSE 

to  malie  arrest,  200. 
provisions  of  the  statute,  200. 
punishment  for,  200. 
form  of  statement  of  the  offense  of, 

200,  p.  144. 

REPLICATION, 
form  of,  to  a  plea  of  misnomer,  848 
what  may  be  replied  to  a  plea  of 
misnomer,  849. 

REPRESENTATIVES 

of  state  and  U.  S.,  when  privileged 
from  arrest,  53. 

REPUGNANCY, 
count,  when  bad  for,  808. 

RESCUE, 

See  Escape. 

of  prisoner,  how  punished,  668. 
statement  of  the  offense,  668. 
process    under   which    prisoner 
was  held  need  not  be  set  out, 
668,  n.  1. 
of  prisoner  charged  with  a  fel- 
ony, how  punished,  670. 
statement  of  the  offense  of  setting 
at  liberty  a  prisoner  charged  with 
a  felony,  670. 

need  not  be  alleged  that  the  de- 
fendant knew  the  prisoner  was 
guilty,  670,  n.  4. 
allegation  that  the  prisoner  was 
in     custody    for    the    offense 
charged,  necessary,  670,  n.  5. 
of  a  prisoner  convicted  of  a  felony, 
671. 

how  punished,  671. 
sUteraent  of  the  offense  of  rescuing 
a  prisoner  convicted  of  murder 
671. 

RESISTANCE  TO  OFFICERS,  . 
statute  as  to,  703. 


RESISTANCE    TO    OFFICERS— 

Gontimied. 

in  executing  process,  how  punish- 
ed, 703. 

not  having  process,  not  an  offense 
under  the  statute,  703,  n.  1. 

statement  of  the  offense,  703. 

allegation  of  election  and  qualifi- 
cation unnecessary,  703,  n.  3. 

as  to  the  necessity  and  effect  of  the 
words  "  lawful  process,"  703, 
n.4. 

resistance,  when  not  justified,  704, 
706. 

a  threat  to  resist,  when  not  an  of- 
fense, 704. 

evidence,  705. 

effect  of  a  want  of  authority  of  offi- 
cer, 706. 

resistance,  when  justifiable,  707. 

what  not  an  offense  under  the  stat^ 
ute,  707. 

RESTORING 
goods  obtained  by  larceny,  etc.,  539. 

RETURN 
to  warrant,  how  made,  66. 

form  of,  66. 
to  search  warrant,  145. 
form  of,  145. 

RIOT, 

statute  as  to,  788. 
how  punished,  788. 
at  common  law,  738,  u.  2. 
statement  of  the  offense,  738. 
what  a,  739. 

number  of  persons  required  to 
commit,  738,  817. 

ROBBERY 
is  a  felony,  1. 

conviction  for,  infamous,  3. 
assault  with  intent  to  commit,  387- 
393. 

!ee  Assault  with  Intent  to  Com- 
mit A  Felony. 

property  obtained  by,  to  be  restored 

to  owner,  539. 
statute  as  to,  543. 
defined,  543. 
punishment,  543. 

statement  of  the  offense,  543,  p.  376. 

as  to  the  necessity  of  the  word 

"feloniously,"  p.  376,  n.  1,789. 

"  bodily  fear  and  danger  of  his 

life,"  p.  376,  n.  2. 
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"  against  his  will,"  p.  376,  n.  3. 
"  then  and  there,"  p.  376,  n.  4. 

"  violent,"  p.  376,  n.  5. 
as  to  the  allegation  of  force  and 

intimidation,  p.  376,  n.  6. 
allegation   of   taking   from  the 

person,  necessary,  p.  376,  n.  7 
name  of  owner  must  be  stated, 

p.  376,  n.  8. 
evidence  of,  544-550. 
of  taking  a  valuable  thing,  544. 
what  a  sufficient  taking,  545. 
of  taking  by  intimidation,  546. 
of  the  felonious  intent,  547. 
of  violent  taking  by  force  or  in 

timidation,  548. 
degree  of  force  or  intimidation 

required,  549. 
of  taking  from  the  person,  550: 

ROUT, 

statute  as  to,  737. 
how  punished,  737. 
s'iatement  of  the  offense,  737. 


S 


"SAID" 
word,  how  construed,  794. 

SALE, 

what  suflBcient  evidence  of  an  un 
lawful  sale  of  liquor  by  an  agent 
or  servant,  a76, 279. 

evidence  of  an  unlawful  sale  of  li 
quor,  276,  278-280. 

what  a,  280. 

payment  of  purchase  price  is  not 
an  essential  element  of  an  un- 
lawful, 280. 

to  constitute  an  unlawful,  of  liquor, 
it  must  be  delivered,  280. 

unlawful,  is  not  made  legal  by  ob- 
taining a  license,  281. 

SALTPETRE  CAVES, 
statute  as  to,  394. 
punishment  for  failing  to  protect, 

294. 
form  of  statement  of  the  oifense  of 

falling  to  protect,  294. 

"SAME," 
word,  how  construed,  794. 


SCHOOL, 


See  Meeting. 


SGEOOIj—Oontinued. 
punishment  for  disturbing,  232. 
statute  as  to,  222. 
form  of  statement  of  the  offense  of 

disturbing  a,  222. 
word  "willfully,"  necessary,   322, 

n.  3. 
words  "met  for  a  lawful  purpose," 

necessary,  222,  n.  4. 

SCIRE  FACIAS, 

See  Recognizance. 

when  to  issue  on  recognizance,  111, 
113. 

what  not  a  defense  to,  112,  114. 

stands  in  place  of  summons  and 
declaration,  113. 

what  must  be  averred  in,  118. 

what  is  a  defense  to,  115. 

objections  not  available  as  a  de- 
defense  to,  116. 

service  of,  117. 

judgment  and  execution  on,  118. 

SEAL, 

warrant  should  be  under,  48. 

prisoner  not  to  be  discharged  be- 
cause warrant  is  not  under,  48. 

recognizance  need  not  be  under,  p. 
80,  n.  5. 

SEARCH  WARRANT, 
complaint  for,  135,  136,  p.  100,  n.  3. 

See  Complaint. 

for  goods  stolen,  etc.,  135. 
when  may  issue,  135,  136, 141. 
for  counterfeit  coin,  etc.,  136. 
for  obscene  books,  etc.,  136. 
for  lottery  tickets,  etc.,  136. 
for  gaming  apparatus,  etc.,  136. 
provisions  of  the    constitution  as 

to,  137. 
and  complaint  must  describe  the 

place  to    be  searched    and  the 

things  to  be  seized,  137. 
as  to  the  necessity  of  naming  the 

person  to  be  seized,  137,  p.  100, 

n.  1,  p.  102,  n.  3. 
things  to  be  seized,  how  described, 

137. 
place    to    be    searched,   how    de- 
scribed, 138,  p.  102,  n.  1. 
form  of  complaint  for  a,  for  stolen 

goods,  138,  p.  100. 
form  of  complaint  for  a,  for  coun- 
terfeit coin,  138,  p.  100. 
complaint  for  must  be  verified  by 

affidavit,  p.  100,  n.  3. 
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SEARCH  WARRANT— Con<i?iM«J. 

contents  of,  to  search  in  daytime, 
139 

form  of,  139,  p.  101. 

must  require  the  property  to  he 
hrought  to  magistrate,  p.  101, 
n.  2. 

must  be  under  seal,  p.  102,  n.  4 

contents  of,  to  search  in  the  night- 
time, 140. 

form  of,  to  search  in  night-time,  p. 
103. 

for  libels,  etc.,  is  illegal,  141. 

liability  of  magistrate  for  issuing, 
141. 

party,  when  liable  for  procuring, 
141. 

officer,  when  liable  for  executing, 
141,  144. 

who  maj'  execute,  142. 

when  the  search  must  be  in  day- 
time, 142. 

how  executed,  143. 

brealting  open  doors,  etc.,  143. 

only  the  place  described  in  can  bo 
searched,  144. 

what  goods  may  be  seized.  144. 

contents  of,  a  return  to,  145. 

form  of,  return  to,  145. 

disposal  of  property  taken  on,  146. 
statute  relating  to  the  disposal    of 
property  talten  on,  how  affected 
by  the  constitution,  146,  n.  1. 

complainant,  when  liable  for  costs, 
147. 

prisoner  not  to  be  searched  with- 
out, 148. 

things  taken  from  prisoner,  when 
ordered  to  be  returned,  148. 

searching  for  weapons,  etc.,  149. 

evidence  obtained  by,  admissible, 
150. 

for  records,  when  issued,  151. 
how  executed,  152. 

procedure  by  person  aggrieved  by 
issuing,  153. 

SELF-DEFENSE, 
when  excuses  a  battery,  177,  178. 
unnecessary  force  in,  not  justifiable. 

177,  178,  179. 
use  of  a  deadly  weapon   in,  when 

not  justifiable,  177. 
when  no  justification  for  a  battery, 

179. 
homicide  in,  when  justifiable,  349 
apprehension  of  "  serious  bodily 
harm"  not  necessary  to  justify 
the  killing,  319,  n.  5. 


SELF-DEFENSE— Confo'OTficf. 

apprehension  of  "  great  bodily 

harm,"  is  necessary,  349. 
words     "  great    bodily    injury" 
equivalent  to  the  words  "great 
bodily  harm,"  394,  n.  5. 
maiming  in,  justifiable,  428. 
forms  of  instruction  as  to,  p.  681- 
685. 

SELLING  LIQUOR, 

keeping  open  house  for,  and  selling 
to  di-unken  persons,  evidence  of 
keeping  a  disorderly  house,  218. 

statute  as  to,  263-277. 

what  intoxicating  liquor,  268. 

without  license,  how  punished, 
264. 

license  for,  how  obtained,  265. 
form  of,  266. 

granted  only  for  one  year,  366. 
not  ti-ansferable,  266. 
gives  authority  to  sell  at  only 

one  place,  266. 
may  be  revoked,  266. 
not  to  be  granted  until  bond  is 

given,  267. 
form  of  the  bond.  267. 
bond  to  be  approved,  267. 
when  bond  may  be  sued  on,  267. 

to  a  minor  or  drunkard,  how  pun- 
ished, 268. 

punishment  for  keeping  a  place  for, 
in  violation  of  the  statute,  269. 
place  so  kept  a  nuisance,  269. 
person  keeping  maj'  be  required 
to  give  bond  not  to  violate  the 
statute,  269. 
suit  when  brought  on  the  bond, 
269. 

liability  for  causing  the  intoxica- 
tion of  another,  270. 

liability  for  injuries  caused  by,  271. 
damages,  how  recovered,  271. 
what    property  liable    for  such 
damages,  272. 

lessor,  when  liable  for,  273. 

judgment  for  damages,  how  en- 
forced against  the  property  of 
the  lessor,  272. 

liability  of  guardian  or  conserva- 
tor for,  272. 

when  justice  has  jurisdiction,  273, 
274. 

no  shift  or  device  will  prevent  the 
sale  from  being  unlawful,  275, 
278. 

evidence  in  cases  of,  276. 
statute  as  to,  276.' 
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SELLING  110,^  on— Continued. 
person  to  whom  liquor  sold  a 
competent  witness,  276. 

city  or  village  ordinance  no  de- 
fense, 277. 

form  of  statement  of  the  oflfense  of, 
277. 

as  to  the  necessity  of  an  affidavit 
or  a  complaint,  277,  n.  4. 

alleging  the  offense  to  have  been 
committed  in  the  county  is  suffi- 
cient, 277,  n.  5,  276. 

what  a  sufficient  allegation  of  not 
having  a  license,  277,  n.  6. 

allegation  that  the  defendant  re- 
ceived a  compensation  for  the 
liquor  unnecessary,  p.  189,  n.  1. 

name  of  person  to  whom  the  liquor 
was  sold  need  not  be  stated,  p 
189,  n.  2. 

kind  of  liquor  or  price  paid  need 
not  be  stated,  p.  182,  n.  3,  976, 

smallest  quantity  to  be  sold  without 
a  license  is  one  gallon,  264,  p 
189,  n.  4. 

evidence  of  a  sale,  278. 

effect  of  a  sale  of  one  gallon  to  be 
taken  away  at  different  times, 
278. 

time  of  sale  must  be  proved  to  have 
been  after  statute  took  effect,  278, 

evidence  of  a  gi-eater  number  of 
sales  than  there  are  counts  in  in 
dictment,  not  permitted,  278. 

party,  when  liable  for,  by  agent,  ser 
vant,  etc.,  276,  279. 

as  agent,  clerk  or  servant,  no  de- 
fense, 279. 

for  medicinal  purposes,  no  defense, 
269,  279. 

several  offenders  may  be  jointly 
liable,  379,  817. 

principal  and  agent,  etc.,  may 
be  jointly  convicted,  279. 

on  a  joint  conviction,  when  judg- 
ment to  be  against  each  for  the 
whole  penalty,  279. 

married  womau  liable  tor,  279. 

what  a  sale,  280. 

delivery  essential,  280. 
payment    of  purchase  price  not 
essential,  280. 

mixed  with  unknown  ingredients 
is  an  unlawful  sale,  280 

burden  of  proof  of  having  a  license 
is  on  defendant,  281. 

what  a  sufficient  license,  881. 

when  and  for  whom  a  license  is  a 
defense  for,  281. 


SELLING  LiqU OR— Continued. 
refusal  to  grant  license  no  defense 

for,  281,  283. 
person  having  a   license  is  bound 

by  subsequent  legislation,  281. 
statute  and  ordinances  relating  to, 

constitutional,  282. 
effect  of  pleading  to  an  indictment 

that  the  defendant  had  a  license, 

284. 

SENATORS 
of  stale  and  United   States,  when 
privileged  from  arrest,  53. 

SENTENCE, 


See  Judgment. 

court  in  pronouncing  to  fix  time  Of 

solitaiy  imprisoment,  975. 
term  of  imprisonment  in   peniten- 

tentiary  to  be  determined  by  jury, 

976,  977. 
fine,  when  determined  by  jury,  160, 

976,  977. 

when  by  court,  976,  977,  1003. 
term  of  imprisonment  in  the  county 

jail  to  be  determined  by  court,  977, 

1003. 
on  plea  of  guilty,  1003. 
when  to  labor  in  workhouse,  1004. 
punishment     of    offenders    under 

eighteen,  1005. 
convicts  under  the  control  of  county 

board,  1006. 
when  to  reform  school,  1007. 
to  bridewell,  legal,  1008. 
of  several  persons  jointly  convicted, 

1009. 
how   executed     on    affirmance    of 

judgment  in  a  capital  case,  1038. 
time  of  service,  how  affected  bj' 

writ  of  error,  1047. 

SERVANT, 
embezzlement  by,  472-474, 477,  478. 
of  owner  of  stolen  property,  when 
guilty  of  larceny,  496. 

SHERIFF, 
requii'ed  to  aid  private  persons  in 

executing  a  warrant,  50. 
authorized  to  make  arrests,  51. 
deputy  may  execute  a  warrant,  51. 
duty  of,  on  receiving  a  warrant,  53. 

See  Ahrest. 

when  privileged  from  arrest,  58. 
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SHIFT,  ETC., 
does  not  prevent  the  sale  of  liquor 

from  being  unlawful,  275,  287. 
as  to  what  is  a  shift,  etc.,  to  evMe 

the   statute  a  question  of  fact  for 

tbt  jury,  278. 

SHRUBS,  ETC., 
malicous  injuries  to,  527. 

SODOMY, 

is  a  felony,  1. 

conviction  for  infamous,  3. 

statute  as  to,  441. 

how  punished,  441. 

statement  of  the  offense  of,  with  a 

man,  441. 
as  to  the  necessity  of  the  allegation 

of  carnal  knowledge,  441,  n.  6. 
statement  of  the  offense  of,  with  a 

beast,  441,  p.  307. 
evidence  of,  442. 

SOLICITING      ANOTHER      TO 
COMMIT  AN  OFFENSE, 
is  criminal,  753. 
statement  of  the  offense,  753. 

SPARRING  AND  BOXING    EX- 

HIBITIONS, 

statute  as  to,  649. 

how  punished,  648. 

statement  of  the  offense  of  carrying 

on,  649. 
statute  as  to  preventing,  650. 

"SS" 
letters,  mean  "to  wit.,"  p.  35,  n.  4. 

STALLION, 
punishment  for  letting  to  mares  in 
a  public  place,  208. 

STAMP, 

not  necessaiy  to  allege  that  instru- 
ment charged  to  be  forged  was 
stamped,  p.  388,  n.  4. 

false,  when  a  false  token,  591. 

STATEMENT  OF  THE  OFFENSE, 

Bee  FoKM  op  Statement  of  the 

Offense  of. 
general  rule  as  to,  p.  36,  n.  5. 
in  the  language  of  the  statute,  etc., 

when  sufficient,  p.  36,  n.  5,  220, 

n.  3,293,  n.  3,  782,783. 
so  plainly   as    to    be  understood, 

when  sufficient,  p.36,  n.  57, 83, 783. 
what  a,  sufficient  in  a  recognizance, 

p.  79,  n.  1. 


STATE'S  ATTORNEY, 

as  to  necessity  of  subscribing  in- 
dictment, p.  573. 

has  no  right  to  rend  from  medical 
books  or  law  reports  statements 
not  in  evidence,  947. 

effect  of  improper  conduct  of,  in 
summing  up  a  cause,  947. 

STATUTE, 

as  to  the  definition  and  classiflca^ 
tion  of  the  offenses,  1. 

as  to  the  punishment  of  misde- 
meanors, 2. 

as  to  infamous  crimes,  3. 

as  to  capacity  of  infant  to  commit 
crime,  4. 

as  to  counseling  infant,  etc.,  to 
commit  a  crime,  6. 

as  to  married  women  acting  under 
coercion  of  husband,  8. 

as  to  committing  crime  under  com- 
pulsion, 9. 

as  to  second  admittance  to  bail,  37, 
124. 

when  complaint  should  conclude 
against  the,  p.  37,  n.  1. 

when  indictment  should  conclude 
against,  p.  37,  n.  1,  p.  228,  n.  5. 

as  to  the  warrant  for  arrest  of  of- 
fenders, 47. 

as  to  special  officer  to  execute  war- 
rant, 50. 

as  to  person  having  custody  of 
prisoners  passing  through  other 
counties,  64. 

as  to  return  of  warrant,  66. 

as  to  examination  of  offenders,  67. 

as  to  adjournment,  70. 

as  to  default  on  recognizance,- 71. 

as  to  change  of  venue  from  one 
magistrate  to  another,  82. 

of  limitation  for  murder  and  man- 
slaughter, 91. 
for  arson  and  forgery,  93. 
for  other  felonies,  93. 
for  other  offenses,  etc.,  94. 

as  to  the  discharge  of  the  accused 
on  examination,  98. 

a3  to  requiring  bail  or  commitment 
on  examination,  99. 

as  to  the  sufficiency  of  bail,  101. 

as  to  proof  of  sufficiency  of  bail, 
103. 

as  to  recognizance,  105,  106. 

as  to  the  insufficiency  of  a  recog- 
nizance for  want  of  form,  109. 

as  to  the  delivery  of  recognizance 
to  clerk,  110. 
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as  to  forfeiture  of  a  recognizance,)    when  each  count  must  conclude 

111.  .  against,  p.  572,  n.  7. 

as  to  what  not  a  defense  to  action 


on  a  recognizance,  112. 

as  to  whom  sureties  may  surrender 
their  principal,  122. 

as  to  procedure  on  surrender,  123. 

as  to  when  hall  may  be  exonerated 
125. 

as  to  requiring  witnesses  to  recog- 
nize, 126. 

as  to  recognizing  of  married  wo- 
men and  minors  as  witnesses,  127. 

as  to  the  commitment  of  witnesses 
for  refusing  to  recognize,  128. 

as  to  warrant  of  commitment,  129. 

as  to  indorsement  of  amount  of 
bail  on  commitment,  130. 

as  to  the  indorsement  of  the  names 
of  the  witnesses  on  commitment, 
131. 

as  to  the  delivery  of  the  commit- 
ment to  clerk,  132. 

as  to  indorsing  names  of  witnesses 
on  copy  of  commitment,  133. 

as  to  recognizance  of  the  prisoner 
in  vacation,  134. 

as  to  a  complaint  for  search  war- 
rant for  stolen  goods,  etc.,  135. 
for  other  property,  136. 

as  to  the  contents  of  a  warrant  to 
search  in  day  time,  139. 
to  search  in  niglit  time,  140. 

as  to  the  return  to  a  search  warrant, 
145. 

as  to  the  disposal  of  the  property 
taken  on  search  warrant,  146. 

as  to  costs  against  complainant,  147 

as  to  searching  prisoners  for  dan- 
gerous weapons,  149. 

as  to  search  warrants  for  records,151 

as  to  execution  of  process,  152. 

as  to  rights  of  party  aggi-ieved  by  is 
suing  search  warrant  for  record, 
153. 

as  to  different  offenses. 

See  Thbik  Respective  Names. 

indictment  for  murder  need  not  con- 
clude against,  p.  228,  u.  5. 

indictment  for  rape,  when  to  con- 
clude against,  p.  297,  n.  2,  5. 

indictment  for  arson,  when  to  con- 
clude against,  p.  313,  n.  2. 

indictment  for  perjury,  when  to 
conclude  against,  p.  492,  a.  5. 

as  to  the  jurisdiction  of  the  circuit 
court,  755-765. 


STATUTE  OF  LIMITATIONS, 
when  a  defense,  90-96,  857. 
for  murder  or  manslaughter,  91. 
for  arson  or  forgery,  93. 
for  other  offenses,  93. 
time  of  absence  not  counted,  95. 
time  of  pendency  of  proceedings 

not  counted,  96. 
for  drunkenness,  252. 
form  of  plea  of,  857. 

STIPULATION, 
not  considered  on  error  unless  in 
bill  of  exceptions,  1083. 

STRANGLING, 
punishment  for  attempting  to  mur- 
der by,  388. 

STREET 
may  be  acquired  by  dedication,  306. 
and  alleys  may  be  dedicated  by  re- 
cording town  plat,  307. 
how  vacated,  311. 

SUBORNATION  OF  PERJURY. 
how  punished,  691. 
statement  of  the  offense  of,  p.  493. 

SUBPCENA, 
magistrate  may  issue,  73. 
clerk  to  issue,  880. 

SUFFOCATION, 
punishment  for  attempting  to  mur- 
der by,  388. 

SUNDAY, 

arrest  may  be  made  on,  64. 

recognizance  taken  on,  is  not  void, 
p.  35,  n.  2. 

keeping  open  tippling-house  on, 
how  punished,  201. 

defined,  202. 

fonn  of  statement  of  the  offense  of 
keeping  open  a  tippling-house 
on,  302. 

punishment  for  disturbing  peace 
on,  203. 

when  lawful  to  labor  on,  203. 

works  of  necessity  and  charity  may 
be  done  on,  303. 

what  a  work  of  necessity,  303,  n.  4. 

when  those  who  keep  another  day, 
carriers,  ferrymen,  etc.,  not  pro- 
hibited from  doing  business  on, 
203. 
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SUNDAY— Continued. 

form  of  statement  of  the  offense  of 
Sabbath-breaking,  303. 

punishment  for  disturbing  family 
on,  204. 

form  of  statement  of  the  offense  of 
disturbing  family  on,  204. 

keeping  house  open  late  on,  evi- 
dence that  house  is  disorderly, 
218. 


SUIT, 


See  Action. 


SUPPBESSION  OF  UNLAWFUL 
ASSEMBLIES. 


See  Unlawful  Assemblt. 
SURETIES, 

See  Recognizance. 

may  surrender  their  principal,  36, 
119. 

principal  may  recognize  again,  87. 
124. 

procedure  by,  to  make  the  sun-en 
der,  119. 

may  arrest  principal  themselves  or 
authorize  any  other  person  to 
make  the  arrest,  119. 

may  require  sheriff,  coroner  or  con- 
stable to  make  the  arrest,  119. 

person  authorized  to  make  arrest 
cannot  delegate  his  authority, 
119,  820,  n.  2. 

may  have  principal  arrested  on  a 
capias,  119. 

arrest  may  be  made  on  Sunday  or 
at  any  other  time,  or  at  any  place 
in  or  out  of  the  state,  119. 

executor  or  administrator  of,  may 
make  the  surrender,  119. 

doors  may  be  broken  open  to  arrest 
principal,  120. 

person  making  arrest  may  procure 
assistance,  120. 

as  to  the  necessity  for  written  au- 
thority to  make  the  arrest,  121. 

form  of  deputation  to  take  princi- 
pal, 121,  p.  90. 

surrender,  to  whom  made,  122. 

procedure  on  surrender,  123. 

judgment  on  appeal,  when  against, 
165. 

must  surrender  principal  on  affirm- 
ance of  judgment,  1046. 


SURETIES   TO   KEEP   THE 
PEACE,  ETC. 

See  Pkoceedings  to  Pbevbnt  the 
Commission  op  Cbimb. 
when  required,  22. 
may  surrender  principal,  36. 

SURPLUSAGE, 
count,  how  affected  by,  809. 

SURRENDER 
of  principal  by  his  sureties,  119- 
124. 

See  Sureties. 

SWINDLING, 

See  Cheating — Dbpkauding. 

statute  as  to,  588. 
how  punished,  588. 
statement  of  the  offense  of,  588. 
by  false  pretenses,  589. 

See  False  Pkbtenses. 

SWITCH,  ETC. 
murder  by  displacing,  367. 


TAVERN, 
gaming  in,  how  punished,  639. 
when  playing  iij  a  store-house  leas- 
ed with  a  tavern,  not  eaminff  in 
a,  639. 
statement  of  the  offense  of  suffering 
persons  to  play  unlawful  games 
in  a  tavern,  639. 
what  a  sufficient  statement  of  the 

offense,  639,  p.  458,  n.  1. 
need  not  be  alleged  that  flie  gam- 
ing was  suffered  or  permitted 
for  gain,  458,  n.  2. 
names  of  the  persons  who  played 
need  not  be  stated,  p.  458,  n.  3. 
what  a  sufficient  description  of 

the  game,  p.  458,  n.  4. 
allegation  that  the  defendant  kept 
or  occupied  the  place  where 
game  was  played,  necessary,  p. 
458,  n.  5. 
TEACHER 
may  correct  scholar,  176. 

TEAM, 
punishment  for  frightening,  291. 
form  of  statement  of  the  offense  of 
frightening  by  an  engineer,  291. 
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TECHNICAL  WOBDS, 

word  "traitorously,"  necessary  in 
charging  treason,  316,  n.  5. 

words  "  with  force  and  arms,"  are 
unnecessary  in  an  indictment, 
323,  n.  4,  p.  514,  n.  1. 

■words  "  not  having  the  fear  of  God 
before  his  eyes,"  and  "  being 
moved  and  seduced  by  the  insti- 
gation of  the  devil,"  are  unneces- 
Bary  in*an  indictment  for  murder, 
823,  n.  4. 
"unlawfully,"  when    necessary, 

323,  n.  o,  p.  372,  n.  1. 
"feloniously,"  when    necessary. 
791,  792. 

See  Feloniously. 

"willfully,"   when  necessary,  p. 

336,  n.  1,  448,  n.  3,  790,  791. 
"  with     malice     aforethought,"' 
when  necessary,  p.  226,  n.  2,  p 
273,  n.  3. 
"  in  the  peace  of  the  people,"  as 
to  the  necessity  of,  in  an  indicts 
meut  for  murder,  p.  237,  n.  3. 
words  "then  and  there,"  when  nec- 
essary, p.  337,  n.  3,  p.  376,  n.  4,  p. 
404,  n.  5,  p.  405,  n.  3,  491,  n.  4. 
words   "against  her  will,"   when 
necessary,  p.  373,  n.  6,  p.  396,  n.  7. 
words  "with  malice  aforethought," 
when  necessaiy,  p.  336,  n.  3,  p. 
360,  n.  1,  p.  373,  n.  3. 
word  "  violently,"  when  essential, 

p.  373,  u.  7. 
word  "forcibly,"  when  necessary, 

296,  n.  9,  376,  n.  6. 
word  "ravish,"  as  to  the  necessity 
of  using,  p.  396,  n.  10. 
"  maliciously,"  448,  n.  8,  p.  514,  n 

3,  789,  791. 
"  set  lire  to,  448,  n.  4. 
"  burn,"  448,  n.  5. 
"  there  situate,"  p.  313,  n.  1. 
"  in  the  night  time,"  p.  330,  n.  3. 
"  burglariously,"  p.  330,  n.  4,  789, 
as  to  the  necessity  of  using  the 
word  "  steal,"  p.  340,  n.  3. 
"  take,  lead,  drive,  ride,"  p.  340, 

n.  4,  5. 
"  carry  away,"  p.  340,  n.  5. 
"  for  his  own  gain,' '  or  "to  prevent 
the  owner  from  again  possessing 
of  his  property,"  539,  n.  4. 
"in  bodily  fear  and  danger  of 

his  life,"  p.  376,  u.  3. 
"  against  his  will,"  p.  376,  n.  3. 
"  infamously,  criminally  and  felo- 


TBCHNICAL  WOUDS—Gmtinued. 

niously,"  p.  387,  n.  6,  p.  411,  n.3. 
"  Unlawfully     and     fraudulently," 

558,  n.  7. 
"falsely  forge"  "counterfeit,"  558, 

n.  8. 
"  purporting,"  p.  388,  n.  3. 
"for  the  payment  of  money,"  p. 

388,  n.  6,  411,  n.  3. 
'■  current  by  law,"  etc.,  573,  n.  3, 

580,  n.  3. 
"  dollars,"  573,  n.  3. 
"  of  the  likeness,  similitude,"  etc., 

573,  n.  4,  580,  n.  3. 
"  knowingly,"  582,  n.  6,  789,  791. 
"  die,"  584,  n,  1. 
"  obtain,"  p.  418,  n.  7. 
"  being,"  p.  447,  u.  4,  703,  n.  4,  796. 
"  for  his  gain  and  profit,"  "  for  his 

gain   and    lucre,"    or    "for    his 

gain,"  p.  453,  n.  3. 
"  duly  sworn,"  p.  491,  n.  2,  5. 
"  willfully,  corruptly  and  falsely," 

p.  493,  n.  2. 
"whereas  he  did  know,"   p.  493, 

n.3. 
"  well  knew,"  p.  493,  n.  4. 
"  then  and  there  being  constable  of 

the  said  county,"  703,  u.  3. 
"lawful  process,"  703,  n.  4. 
general  rule  as  to  the  necessity  of, 

789-791. 
"  aforesaid,"  "  said,"  "  same,"  "  un- 
til," 794. 
"  immediately,"  795. 
"  divers  days  and  times,"  797. 

THEATER, 
what  an  unlawful  disturbance  of, 

322,  325. 

THEN  AND  THERE, 
when  necessary,  p.  227,  n.  3,  p.  321, 
n.  3,  p.  376,  n.  4,  p,  404,  n.  5,  p. 
405,  n.  3,  p.  491,  n.  4,  792-794. 

THINGS 
to  be  searched  for,  how  described 

in   complaint  and  warrant,  137, 

138. 
attached  to  the  freehold,  when  the 

subject  of  larceny,  491,  506. 
things  gambled  for,  how  described, 

p.  453,  n.  5. 

THREATS. 

efifect  of  committing  an  ottense  un- 
der, 9. 

punishment  for  a  battery,  how  af- 
fected by,  188,  190. 
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TH.'R'EATS—Oontumed. 

punishment  for  disturbing  peace 
by  making,  305. 

intimidating  by,  bow  punislied, 
720. 

statement  of  the  offense  of  threat- 
ening another  to  obtain  a  confes- 
sion, 73. 

TIME, 
how  stated  in   a  complaint,  p.  33, 

n.  7,p.86,  n.  1. 

in  an  indictment,  p.  33,  n.  7,  p.  36, 

n.  1.  p.  337,  n.  3,  793,  793;  794. 
offender  must  be  examined  in  a  rea- 
sonable, 68. 

commitment     for    unreasonable 
void,  68. 
what  a  reasonable,  69. 
evidence  of  the  precise,  time  as  al 

leged,   when    not   required,    84 

239. 
when  an  otfense  is  barred,  '90-96. 
of  murder  or  manslaughter,  91. 

of  arson  and  forgery,  93. 

of  other  felonies,  93. 

of  other  offenses,  94. 
of  absence  not  counted,  95. 
of  pendency    of    proceedings    not 

counted,  96. 
continuing,  how  stated,  303,  n.  2,  p. 

453,  n.  3,  4,  797. 
between  the  stroke,  etc.,  and  death 

miist  be  less  than  a  year  and  a 

day  to  constitute    murder,   333, 

346. 
words   "then  and  there"  when  re- 

Deated,  p.  337,  n.  3,  p.  831,  n.  3, 

p.  376,  n.  4,  p.  404,  n.  5,  p.  405,  n.  4, 

p.  491,  n.  4,  793,  794. 
of  both  the  stroke  and  death  must 

be  stated   in  an  indictment  for 

murder,  p.  338,  n.  1,  346. 
as  to  omission  of  in  the  conclusion 

of  an  indictment  for  murder,  p, 

338,  n.  3. 
of  injui-y  and  death  must  be  proved 

in  a  case  of  murder,  346. 
of  the  breaking  and  entry  in  a  caSe 

of  burglary  must  be  in  the  night, 

463. 
proof  of,  in  larceny,  505. 
when  goods  were  stolen,  need  not 

be  stated  in  an  indictment  for  re- 
ceiving, p.  373,  n.  3. 
effect  of  the  words  "divers  days  and 

times,"  797. 
where  offense  is  continuing,  how 

stated,  797. 


TIPPLING  HOUSE, 
pvinishment  for  keeping  open  on 

Sunday,  201. 
statute  as  to,  301. 
form  of  statement  of  the  offense  of 

keeping  open  a,  301. 
Sunday,  defined,  303. 
frequenters  of,  how  punished,  261, 

363. 

TOOLS, 
having  counterfeiting,  583. 

See  ilAKiNG,   Knowingly   Havins 

IN  Possession,  Gountekfeit- 

iNG  Tools. 

TOWN  PLAT, 
recording  evidence  of  a  dedication 
of  the  "streets  and  alleys  marked 
on  it,  307. 

TRADE  MARKS, 

statute  as  to  counterfeiting,  399. 
form  of  statement  of  the  offense  of 

counterfeiting,  399. 
statute  as  to  simulating,  300. 
form  of  statement  of  the  offense  of 

simalating,  300. 

'TRAITOROUSLY," 
the  word  is  necessary  in  charging 
treason,  315,  n.  5,  789. 

TRANSCRIPT 

of  record,  form  of,  1019. 
form  of  certificate  to  be  attached, 
1019. 

TREASON 
is  a  felony,  1. 
what  force  may 'be  used  to  arrest 

for,  58. 
who  can  commit,  313. 
definition  and  punishment  of,  814. 
misprison  of,  defined,  315. 
statement  of  the  offense  of,  315. 
of  overt  act  is  necessary,  315,  n.  3. 
names  of  co-conspiratorsmust  be 

stated  if  known,  3 15,  n.  3. 
alleging  several  overt  acts  does 
not  make  a  count  bad  for  du- 
plicity, 315,  n.  4. 
word   "traitorously,"   necessary, 
315,  n.  6,  789. 
indictment  must  conclude  "against 
the  peace  and  dignity  of  the  peo- 
ple of  the  state  of  Illinois,"  315, 
n.  7. 

conclusion  "against  the  statute," 
unnecessary,  315,  n.  8. 
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TKEABO'N— Continued. 
evidence  of,  316,  317,  319. 
of  owing  allegiance,  316. 
of  levying  war,  317. 
who  guilty  of,  318. 
evidence  of  adhering  to  the  enemy, 
319,  320. 

of  time  and  place,  330. 
that   persons    adhered    to    were 
enemies,  320. 
two  witnesses  required  to  convict 
of,  320. 

TREE, 

malicious  injury  to,  536,  537. 
•     punishment   for  willfully  cutting, 
553. 

TRESPASS 
upon  a  garden,  etc.,  after  being  for- 
bidden, 296. 
upon  a  garden,  statement  of  the  of 

fense  of,  296. 
upon  orchards,  etc.,  statute  as  to,  397. 
form  of  statement  of  the  offense  of 

unlawfully  taking  apples,  297. 
statute  as  to  firing  prairies,  etc.,  298 
form  of  statement  of  the  offense  of 

firing  a  prairie,  298. 

upon  coal  mines,  manufactories, 
etc.,  551. 

how  punished,  551. 

statute  as  to,  551. 
statement  of  the  ofl:'ense  of  entering 

a  coal-bank  without  the  consent 

of  the  owner,  551. 
by  cutting  trees,  etc.,  553. 

how  punished,  552. 

statute  as  to,  553. 
statement  of  the  offense  of  cutting 

a  tree  upon  the  land  of  another, 

553. 

name  of  the  owner  of  the  land 
must  be  stated,  553,  n.  3. 

TRIAL, 

in  what  case  justice  has  jurisdic- 
tion, 154. 

general  provisions  of  the  statute  re- 
lating to  jurisdiction,  arrest  and 
trial  before  a  justice,  154-160. 

See  Justice  op  the  PE.icE. 

before  justice,  when  by  a  jury,  158. 

place  of,  where  the  party  killing 

was  in  one  county  and  the  party 

killed  in  another,  347. 

where  cause  administered  in  one 

county  and  death  occurred  in 

another,  348. 


TRIAL — Continued. 

participating  in  a  mock,  how  pvm- 
ished,  718. 

statement  of  the  offense  of  partici- 
pating in  a  mock,  718. 

separate,  of  joint  defendents,  when 
permitted,  817,  927. 

accused  entitled  to  an  impartial  as 
well  as  a  public,  938. 

what  a  public,  928. 

provisions  of  the  statute  as  to  the 
mode  of  procedure  on  the  trial, 
939.      ■ 

when  to  be  conducted  according  to 
the  rules  of  the  common  law, 

.  929. 

separation  of  witnesses,  930. 

order  of  opening  the  case  by  coun- 
sel, 931. 

presence  of  the  prisoner,  when  nec- 
essary, 932,  933. 

at  the  time  of  making  and  hear- 
ing motions,  983. 

order  of  giving  the  evidence  on  the, 
934. 

specific  objection  to  evidence,  when 
necessary,  935,  936. 

right  to  have  the  best  evidence  pro- 
duced, how  waived,  935,  936. 

objection  to  evidence  must  be  pre- 
served by  bill  of  exceptions,  936. 

confessions,  when  evidence,  938.  ' 
when  not  evidence,  939.    , 

admissions,  940. 

the  whole  of  a  confession  or  admis- 
sion to  be  considered  together, 
941. 

acts  and  declarations  of  pei'sons 
jointly  guilty,  943. 

conviction  may  be  had  upon  the 
testimony  of  an  accomplice,  77, 
944. 

testimony  of  an  accomplice  admis- 
sible, 944. 

primary  meaning  of  words  "may 
be  shown  by  an  interpreter,"  945. 

closing  arguments,  946. 
effect  of  imijroper  conduct  of 
state's  attorney  in  addressing 
jury,  947. 
has  no  right  to  read  from  medi- 
cal books  or  testimonjr  in  an- 
other case  not  in  evidence,  947. 

instructions  on,  948-9oS, 

See  Instructions. 

retiring  of  the  jury  to  deliberate  of 
the  verdict,  971-983. 
See  Petit  Jury. 
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TRIAL — Oontinued. 

form  of  oath  of  officer  on  retiring 

with  jury,  971. 
effect  of  the  misconduct  of  offi- 
cer, in  charge  of  the  jury,  973 
jury  judges  of  the  law  and  fact, 

973. 
sealing  verdict  and  separation  of 
the  jury,  974. 
term  of  imprisonment  in  peniten- 
tiary to  be  determined  by  the 
jury,  975. 
time  of  solitary  imprisonment  to 
be  determined  by  the  court,  976, 
fine,  when  determined  by  jury,  976, 
977. 

when  by  the  court,  976,  977, 1003. 

term  of  imprisonment  in   county 

jail  to  be  determined  by  com-t, 

976,  977, 1003. 

conviction  of  lesser  offense,  16,  39, 

892,  429,  800,  817,  978. 
verdict  where  some  counts  are  faul- 
ty, 979. 

where  sufficient,  980. 
in  case  of  larceny,  must  find  val- 
ue of  property  stolen,  507,  981. 
in  case  of  larceny,  how  affected 
by  intoxication  of  accused,  982. 
when  may  be  received,  983. 
reception  of  verdict,  984. 
polling  the  jury,  985. 
amendment  of  verdict,  when  per- 
mitted, 986. 
motion  for  a  new  trial,  987-997. 

Bee  Motion  for  a  New  Trial. 

motion  in  arrest  of  judgment,  987, 
988,  997-1002. 

when  defendant  pleads  guilty,  pun- 
ishment to  be  fixed  by  court, 
1003. 

return  of  prisoner  for  on  affirmance 
of  Judgment,  1048. 


U 

UNITED  STATES  COURTS 
have  no    jurisdiction    to    punish 
common  law  offenses  without  ex- 
press authority  of  Congress,  710, 
n.  1. 

UNLAWFUL  ACT, 

compelling  a  person  to  leave  the 
state  or  county  by  an,  how  pun- 
ished, 717. 

statement  of  the  offense,  717. 

52      ■ 


UNLAWFUL  ACT— Gmtin'ued. 
to  jurors  for  performing  their  duty, 
how  punished,  719. 

UNLAWFUL  ASSEMBLY 
defined,  198. 

statute  as  to,  198, 199,  355,  740-743. 
punishment,  198. 
form  of  statement  of  the  offense  of, 

198. 
punishment  for  refusing  to  disperse, 

199. 
form  of  statement  of  the  offense  of 

an  unlawful  assembly  refusing 

to  disperse,  199,  p.  144. 
punishment  for  neglecting  to  sup- 
press an,  355,  740. 
form  of  statement  of  the  offense  of 

neglecting  to  suppress  an,  355. 
of  twelve  or  more,  how  punished 

for  refusal  to  disperse,  740. 

duty  of  officers  on  refusal  to  dis- 
perse, 740. 

when  aid  may  be  required,  741. 
homicide  in  suppressing,  when  jus- 
tified, 742. 
statement  of  the  offense  of  refusing 

to  disperse  by  persons  unlawfully 

assembled,  742. 

injuries  to  property  by,  how  pun- - 
ished,  743. 

statement  of  the  offense  of  inj  lur- 
ing property  by,  743. 

UNLAWFULLY," 
when  necessary,  p.  138,  n.  3,  333, 
n.  5,  p.  372,  n.  1, 558,  n.  7, 789, 791. 

"UNTIL," 
word,  how  construed,  794. 

USELESS  WORDS, 
what  are,  798. 

UTTERING,  ETC.,  COUNTER. 
PEIT  INSTRUMENTS,  ETC. 

See  Passing,   etc..  Forged,   Coun- 
terfeit   OR    Fictitious     Instru- 
ments, ETC. — Forgery — Having  in 
Possession. 


VAGABONDS, 

statute  as  to,  261,  263. 
how  punished,  361. 
statement  of  the  offense  of  being, 
261,  p.  183. 
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VAGABONDS— (7<mW7i««(?. 
justice  has  jurisdiction  of  the  of- 
fense of  being,  261,  n.  1. 
may  be  committed  to  workhouse, 
etc.,  262. 

VALUABLE  THING, 
what  is  within  the  meaning  of  the 
statute  relating  to  gaming,  227. 
an  animal  is  a,  within,  etc.,  227 

VALUE 

of  property  burned  as  to  the  neces- 
sity of  alleging  and  proving,  p. 
255,  n.  3,  44%. 

words  "  goods  and  chattels"  imply 
a,  p.  322,  n.  1. 

proof  of,  when  necessary,  p.  322.  n. 
1,  p.  341,  n.  1,  p.  343,  n.  3,  507. 

of  property  stolen,  how  stated  and 
proved,  p.  341,  n.  1,  p.  343,  n.  3, 
7,507. 

VARIANCE, 
what  is  a,  85. 
proof  of  a  diflFerent  offense  from 

that  charged,  inadmissible,  85. 
between  the  description  of  a  writ- 
ten instrument    and  the    proof, 
when  fatal,  86. 

between  the  allegation  of  time 
and  proof,  when  immaterial,  p 
35,  n.  7,  84,  229. 
between  the  allegation  of  place 
and  proof,  when  material,  p. 
d5,  n.  3,  214. 
between  the  allegation  and  proof 
of  the  offense  of  gaming,  when 
material,  229. 
between  the  allegation  and  proof  as 
to  the  means  used  to  kill,  when 
fatal,  328. 

as  to  the  weapon  used  to  kill, 
as  to  the  kind  of  poison,  328. 
as  to  exposure,  328. 
as  to  joint  cause,  328. 
between  the  allegation  and  proof  of 
name,  when  fatal,  p.  271,  n.  5,  p 
272,  n.  5,  p.  296,  n.  5,  p.  321,  n.  1 
between  the  allegation  and  proof 
of  intent,  when  fatal,  390,  p.  321, 
n.  7. 
allegation  of  burning  in  the  night 

time  need  not  be  proved,  450.  . 
between  the  allegation  and  proof  of 
ownership,  when  fatal,  454. 

VENUE, 
See  Place — Jorisdiotion  of  Cir- 
cuit COUBT. 


VENUE— Coaimj^A 

change  of,  when  and  how  taken  be- 
fore a  magistrate,  82. 

form  of  oath  for  a.  change  of,  82. 

as  to  a  second  change  of,  82,  n.  3. 

change  of,  in  cases  where  justice, 
has  jurisdiction  to  try  the  offen- 
der, 157. 

when  sufficient  to  state  that  the  of- 
fense was  committed  in  the 
county,  p.  36,  n.  3,  p.  135,  n.  3. 

in  cases  of  a  homicide,  346, 347, 348. 

in  a  case  Of  producing  miscarriage, 
379,  n.  6. 

larceny  is  committed  in  every 
county  into  which  thief  carries 
the  stolen  goods,  p.  340,  n.  1, 505. 

proof  of,  in  a  case  of  bigamy,  629. 

change  of,  in  circuit  court,  858- 

.    879. 

See  Chanoe  of  Venue. 

VERDICT, 

justice  to  record  and  render  judg- 
ment on,  160. 

in  a  case  of  assault  and  battery  may 
be  received  in  the  absence  of  the 
defendant,  193. 

retiring  of  the  jury  to  deliberate  of, 
971-982. 

See  Petit  Juby. 

sealing  of,  and  separating  of  the 

jury,  974. 
term  of  imprisonmjent  in  the  peni- 
tentiary to    be   determined    by 

juiy,  975. 
fine,  when  to  be  determined  by  the 

jury,  976. 

when  by  the  court,  977. 
terra  of  imprisonment  in  the  county 

jail  to  be  determined  by  the  court, 

977. 
conviction  of  lesser  offense,  16, 392, 

395,  429,  800,  817,  978. 
where  some  of  the  counts  are  faulty, 

979.  ^ 

when  sufficient,  980. 
in  case  of  murder,  how  affected  by 

intoxication,  982. 
when  may  be  received,  988. 
reception  of,  984. 
polling  the  jury,  985. 
amendment  of,  986. 

VIOLENTLY," 
word,  when  necessary,  p.  273.  n. 
p.  376,  n.  5. 
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VOTING, 
infamous  persons  incapable  of,  3. 

w 


•WAREHOUSEMAN, 

punishment  of,  for  issuing  fraudu- 
lent receipts,  612. 

statement  of  the  offense,  612. 

punishment  of  for  removing  goods 
entrusted  to  them  without  con- 
sent of  the  holder  of  receipt,  613. 

statement  of  the  offense,  613. 

WAKRANT 

in  a  proceeding  to  prevent  the  com 

mission  of  crime,  30. 
form  of,  20. 
need  not  contain  a  formal  adjudi 

cation  as  to  danger,  20,  n.  2. 
for  the  arrest  of  offenders  who  may 

issue,  40. 
issued  on  an  insuflacient  complaint, 

when    no  justification  for  acts 

done  under  it,  45,  46. 
when  a  protection  to  officer  execut 

ing,  46. 
magistrate  when  liable  for  issuing, 

46. 
statute  as  to,  47. 
how  directed,  47. 
to  slate  name  of  offense,  47,  48. 
to  state  name  of  accused,  47,  49. 
to  require  accused  to  be  brought 

before  magistrate,  47. 
may  require  oflBcers  to  summons 

witnesses,  47. 
requisites  of  the  warrant,  48. 
to  be  in  name  of  people,  etc.,  48. 
to  bo  under  the  hand  and  seal  of 

magistrate,  48. 
accused  not  to  be  discharged  be- 
cause not  under  seal,  48. 
should  state  time  of  Issuing,  48. 
as  to  stating  place  of  issuing,  48. 
same  particularity  in  stating  offense 

in,  as  in  indictment,  not  required, 

48. 
not  returnable  at  any  time  or  place, 

48. 
not  to  be  left  in  blank,  48. 
not  to  apprehend  all  suspected  per- 
sons, 48. 
accused,  how  designated  in,  49. 
general  form  of,  49,  155. 
need  not  require  officer  to  return, 

p.  41,  n.  1. 


WAKRA.l!iT— Continued. 

as  to  being  made  returnable  on 
next  day,  p.  41,  n.  2. 

person,  how  authorized  to  execute 
a,  50,  156. 

form  of  warrant  directed  to  a  pri- 
vate person,  50,  156. 

form  of  order  authorizing  a  person 
to  execute,  50,  156. 

directed  to  several  may  be  executed 
by  one,  50. 

aiTest  under  a,  51-60. 

when  may  be  executed,  52. 

duty  of  officer  on  receiving,  52. 

■'      See  Akbsst. 

when  no  justification  for  arrest  of 
person  not  named  in,  52. 

showing  or  stating  substance  of,  at 
time  of  making  arrest,  56. 

officer  not  bound  to  part  with,  56. 

how  executed  where  accused  is  al- 
ready in  custody,  60. 

when  arrest  may  be  made  without 
a,  61,  62. 

return  of,  how  made,  66. 

of  commitment  for  examination  for 
unreasonable  time,  void,  68. 

may  be  amended,  80. 

of  commitment  of  prisoner  and 
witnesses,  129. 

See  COMMITMBNT. 

form  of,  for  the  discharge  of  pris- 
oner after  commitment,  p.  96. 

to  search  for  stolen  and  other  prop- 
erty, 135-153. 

See  Search  Warrants. 

when  and  how  issued  for  the  arrest 
and  trial  of  offenders,  155. 

general  form  of  where  justice  has 
jurisdiction,  155. 

WATER, 
maliciously  corrupting,  etc.,  528. 


WEAPON, 

See  Deadly  Weapon. 

punishment  for  cariying  conceal- 
ed, etc.,  205. 
for  displaying,  etc.,  205. 

variance  between  the  allegation  and 
proof  as  to  the  kind  used  to  kill, 
when  fatal,  328. 

using  a  deadly,  when  evidence  of 
malice,  386. 
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WIFE, 


!  Mabbied  Woman. 


selling  of,  how  punished,  207. 

burning  husband's  property  does 
not  commit  arson,  451. 

taking  husband's  property,  not 
guiltj  of  larceny,  497. 

as  to  liability  of,  for  malicious  mis- 
chief, 532. 

■when  a  competent  witness  in  a  case 
of  bigamy,  632, 

and  husband  regarded  as  one,  663, 

"WILLFULLY," 
when  necessary  in  stating  an  of- 
fense,  p.  159,  n.  3,  p.  226,  n.  1,  p, 
448,  n.  3,  p.  320,  n.  5,  789,  791. 

WITH  FORCE  AND  ARMS, 
these  words  are  not  necessary  in  an 
indictment,  p.  138,  n.  1,  323,  n.  4. 

WITNESSES, 
warrant  may  requii-e  oflBcer  to  sum 

men,  47. 
magistrate  may  issue  subpoenas  for, 

73. 
attachment  against  for  failure  to 

obey  a  subpcena,  73. 
cannot  refuse  to  be  sworn  because 

not  subpoenaed,  73. 
may  be  committed  for  refusing  to 

testify,  73. 
separation  of,  74,  980. 
competency  of,  75. 
when  not  disqualified  by  interest, 

etc.,  75. 

by  bein^  a  party,  75. 

by  conviction  of  crime,  75. 
husband  and   wife,  when   compe 

tent,  76. 
approvers  and  accomplices  are  com 

petent,  77,  944. 
infamous  person  may  be,  78. 
may  be  required  to  enter  into  a  re- 
cognizance, to  appear  and  testify, 

126. 
recognizing    married  women  and 

minors  as,  127. 
form  of  recognizance  of,  127,  p.  91. 
form  of  recognizance  of    several, 

127,  p.  92. 
commitment  of  for  refusing  to  re- 
cognize, 128. 
warrant  of  commitment  of  to  be 

made  out,  129. 
form  of  warrant  of  commitment  of, 

p.  94. 


WITNESSES— Gontinued. 

amount  of  bail  to  be  indorsed  on, 
130. 

when  such  indorsement  not  essen- 
tial to  validity  of  commitment, 
130,  n.  1. 

names  of  to  be  indorsed  on  warrant 
of  commitment,  131. 

names  of  to  be  indorsed  on  copy  of 
warrant  of  commitment,  133. 

how  procured  in  trials  before  jus- 
.     tice,  157. 

accused  may  be,  157. 

purchafcrs  at  an  unlawful  sale  of 
liquor  are  competent,  276. 

causing  to  be  absent  on  examina- 
tion or  trial  in  a  criminal  case, 
how  punished,  708. 

statement  of  the  oflense  of  inducing 
to  be  absent  on  the  trial  of  a 

■  criminal  case,  708. 

requisites  of,  708,  n.  1,  2,  3. 

evidence  that  the  witnesses  were 
subpoenaed  or  material,  not  neces- 
sary, 709. 

names  of  to  be  indorsed  on  indict- 
ment, 811. 

prosecutor  not  confined  to  list  in- 
dosed  on  indictment  or  furnished 
defendant,  812. 

advantage  of  omission,  to  note 
names  of  on  the  back  of  the  in- 
dictment, how  taken,  813. 

if  names  of,  are  noted  at  the  foot  of 
indictment  it  is  sufficient,  813. 

defendant  when  entitled  to  a  list  of, 
829. 

eflfect  of  omitting  to  furnish  list  of, 
835. 

clerk  may  issue  subpoenas  for,  880. 

attendance  may  be  compelled  by 
attachment,  880. 

as  to  issuing  for  prisoner  before  the 
finding  of  the  indictment,  880, 
n.  3. 

must  be  present  on  the  trial,  881. 

as  to  the  admissibility  of  deposi- 
tions of,  881-884. 

dying  declarations  of,  when  evi- 
dence, 78, 884-889. 

See  Dying  Declarations. 

continuance  for,  890-894,  899. 

See  CONTINTTANCE. 

interpreter    to    give    meaning    of 

words  of,  945. 
absence  of,  after  being  sworn  creates 

no  presumption,  960. 


niBEX. 


S'il 


WITNESSES— CoraWraued. 
fonn  of  instruction  as  to  tlie  credi- 
bility of,  p.  678. 

WORDS 

not  an,  nor  a  justiflcation  for  an  as- 
sault, 169. 

eflfect  of,  in  completing  the  offense 
of  assault,  169. 

evidence  of  using  offensive,  when 
admissible  in  mitigation  of  the 
punishment  for  a  battery,  188, 
189, 191. 

do  not  constitute  an  afl&ay,  196. 

forms  of  instructions  as  to  words 
not  being  a  sufficient  provoca- 
tion, pp.  680,  681. 

WORKHOUSE, 
who  may  be  sent  to,  261,  263, 1004, 
1006. 

WORKMAN, 

See  Intimidation  of  Woekman. 

WRIT  OP  ERROR, 
defendant  may  assign  error,  1032. 


WRIT  OF  ERROR^Conttnuerf. 

people  not  allowed  a,  10:H2. 

in  capital  cases,  1037. 
statute  as  to,  1037. 
supersedeas,  how  obtaiueil, 
sentence  when  judgment  iitfirin- 
ed,  how  executed,  1038. 

in  ollxer  cases,  1089. 

supersedeas  in  other  cases,  how  nli- 
tained,  1040,  1041. 

what  cannot  be  assigned  for  rm)r, 
1042. 

letting  to  bail,  1043. 
form  of  recognizance  on.  1034. 

recognizance  by  sheriff  or  warden, 
1044. 
how  returnable,  1044 

when  judgment  affirmed  proceed- 
ings thereon,  1045. 

surrender   of  prisoner  on  affirm- 
ance of  judgment,  1046. 

time  of  service,  1047. 

returning  prisoner  for  trial,  1048. 

WRITTEN  INSTRUMENT, 
varying    from   that  described    in 
complaint  inadmissible,  86. 


